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TRINITY    TERM, 

I 

47  Geo.  III.  1807. 

1807. 
Jtme  2d,  Scf . 

The  ATTORNEY-GENERAL  v.  NEWCOMBE.  Ante, 

Vol.  X,  885. 

^HIS  Cause  (I)  coining  on  to  be  heard,   the  Lord    Purchase  of 

Chancellor    at    the    conunencement    of  the    argu-  ^^  Impro- 
ment  repeated  the  objection,  which  was  noticed  by  his  P"**®  Rectory 
Lordship  ( 2 ),  when  the   injunction  was  refused ;    that  ^     .1^  ^ 

*®  the  parish- 
(1)  See  the  Report  upon      r.  Fargter,  ante,  Vol.  X,  335.  ioners  and  in- 
the  Motion  for  the  Injanc-         (2)  Ante,  Vol.  X,  344.      [  habiUnts.  The 
lion ;    Tk€  Attorney  General  nomination    of 

'  the  Curate  had 

been  by  Decree  declared  to  be  in  the  Parishioners  and  Inhabitai;its,  pay- 
ing to  Church  and  Poor. 

Whether  that  qualification  u  satisfied  by  Assessment  only,  not 
followed  by  actual  payment,  or  not,  an  Election  on  th^t  principle  was 
established  upon  common  consent  to  that  among  other  regulations ;  a 
case  of  strong  and  high  probability  being  required  for  aq  Issue  or  In- 
qoiry  ;  and,  th6  Court  declining  to'  giVe  prospective  directions  as  to  the 
fature,  the  Information  and  Bill  was  dismissed ;  and  with  Costs ;  except 
as  to  keeping  up  the  number  of  trustees,  with  reference  to  the  only 
proper  subject  of  the  Information,  the  Stipend  of  the  Curate :  all  the 
retii  as  to  the  nomination,  &c,  being  this  subject  of  a  private  suit«  An 
informality  in  the  Bill,  not  stating  the  Plaintiffs  as  suing  on  behalf  of  all 
the  other  Parishioners,  might  have  been  cured  by  amendmenL 
Vol.  XIV.  A 


!  CASES  IN  CHANCERY. 

1807.         the  Attotmey  General  could  not  maintain  the  Information 
)^         except  for  the  curate's  stipend  of  3/.  6^.  8cf. :  all  the 

Attorney-  ^^^^^^  ^^  ^®  ^^^  beyond  that  being  merely  the  case 
Gbnbral  of  trustee  and  cestui  que  iruH  of  the  right  of  presenta- 
tion; observing,  that  the  result  of  Lord  Hardwicke^s 
opinion,  according  to  his  own  note,  was  a  doubt,  whether 
the  Information  could  be  matntatned,  ei^cipt  as  to  the 
curate's  Bi^>end:  but,  leaving  that  doubtful,  that  the 
particular  Information  coukLuot  be  maintained;  and  it 
was  dismissed  with  costs* 


V. 

Newcombb. 


To  the  suit,  considered  as  a  private  suit,  upon  the 
Bill,  an  objection. of  form  appeared,  upon  the  title :  the 
cause  being  entided,  as  an  Information,  at  the  Relation 
of  the  several  Persons  namedi  on  behalf  of  themselves 
and  all  other  the  parishioners,  &c. ;  but,  as  a  Bill,  by 
those  individuals.  As  Plaintiffs,  without  the  additional 
words. 


Mr*  Richards  and  Mr.  Trawer,  for  the  Relators  and 
Plaintiffs. 
From  the  Reports  of  the  case  (3)  upon  a  former  con- 
test in  this  parish,  it  appears,  that  there  was  no  evi- 
dence of  any  regular  usage  before  Lord  Hardwicke. 
The  regulations  for  the  election^  that  were  agreed 
upon,  cannot  supersede  the  right,  declared  by  the  De- 
cree, and  some  of  those  regulations  are  inconsistent  witii 
it.  What  is  the*  meaning  of  the  expression  '^  legally 
'*  discharged  *'  from  the  poor  rates,  in  one  of  these  re- 
gulations? The  church-wardens  have  been  guilty  of 
misconduct  in  admitting  to  vote  persons,  who  had  never 
been  assessed;  and  others,  who,  though  assessed,  had 

not  pud* 

This 

(d)  Tkt  Attwuey  Genaral  v.  Parker,  3  Atk.  676.    1  Ves.  43. 


CASB&  IK  CHANCERY.  9 

Thb  may  be  considered  as  in  die  nactare  of  a  cha-         1807. 
ifty;   and  therefore  the  afabject  of  an  Information  l^         ^^^ 
tb€'-Ai^9fiiey  Oeneral,  eren  beyond  tbe  stipend  to  the    Attornbt- 
emte:  a  pitoTision  for  this  parish,  securing  to  the  pa-     OBivBRin. 
iMnotiers  the  benefits  of  reli^on.    Though  this  parti-   ig      ^* 
eidar  t>ari8h  is  more  iinmediately  concerned,  the  public 
harH^  att  interest  in  the  Ane  administilation  of  property, 
aj[»propriated  td  such  A  purpose:  for  selecting  thef  most 
proper  persoh  to  do  the  duty  of  minister  in  the  parish 
lihurdi ;   partatkin^  more  of  the  true  nature  of  charity 
timn  provisions  for  supplying  food,  raiment,  &c.  in  the 
more  ordinary  sense  of  that  word.    The  Attorney  Gfe-' 
neral   therefore   may  insist,    that    a   part   of   the    pa- 
rishioners Cannot*  birid  the  rest;  and  farther,  with  re- 
ference to  die  public   interest,    that  even  all  the  pa- 
ridiioiiers  dould  not  bind  themselves  to  the  prejudice  of 
that  interest.    If  the  Attorney  General  coidd  not  inter- 
fb^,  T^pcdations  might  be  adopted,  the  effect  of  which 
would   be,    that    the    most  worthy  of  the   inhabitants 
iroold  be  excluded,  and  the  mo^t  unworthy  introduced. 
Lord  Hardwkke  and-  the  Court  of  Exchequer  (4)  ap^ 
pear  not' to  have  doubted  upon  the  jurisdiction  by 
fbrtnation;" 


is  however  a  KB  ifi  this  case;  if  the  Informa- 
thtk  shoiild  fail ;  and  either  under  die  Information  and 
tiie  Bill;  6r  under' th<tf  Bfll  lilohe,  the  relators,  or  thef 
naintifis,  tctd  eiktitied  t&  a  Decree.  The  Court  must 
put  a  constructibn  tipon  the  Decree  of  the  Court  of  Ex-^ 
chequer ;  declaring,  that  the  right*  of  dectioh  id  in  tiid 
ParisMoneMr'aiMcl  Inhabitants,  payfaig  the  Rates  stidAni 
sessnetots  to  ti^e^Ghurdi'  and  Poor.  The  difficulty  arisM 
upon  the  word  "  paying;"  the  sense  of  which,  wftfr 
reference  to    this   subject,    must  be  those,  who   have 

paid : 

■ 

(4)  The  Attorney  General  t.  Sellm,  1770. 
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anting  the  Ccowii,  ;ha8  an  intereflt ;  jan^,  as  -to  Ijb^ 
^bctioD,  there  is  a  bill.  The  objection  ^f  fcHrs^  is  a 
l^ere  slip ;  whiqh  the  parties  will  be  permitted  to  a^nd ; 
and  then  either  an  ifsue  or  a  reference  t^  the  Alaster 
unll  ^isoertain  by  a  compsiiaon  of  the  po114k>q1»  aod  the 
vestry  books,  which  of  these  candidatefl  has  a  n^ijoiity 
of  legal  votes,  according  to  the  ^rue  construction  of  the 
Decree:  a  duty,  which  the  Court  cannot  decline  on 
account  of  the  d^ulfy  of  the  operation. 


The  Lord  Cb^csllor. 
Jf  any  difference  pould  arise  from  considering  this 
jotiher  as  an  Inform^on  only,  or  as^  an  Information  and 
JBiSm,  I  should  give  leave  to  amend  what  is  a  mere  sUp; 
mdf  with  reference  to  that  point,  though  there  is 
ipiiough  upon  the  face  of  this  record  to  shew,  that  it 
was  intended  to  be  both  an  Information  and  BiH,  it  ap- 
pears to  me  to  be  an  Information  only :  vi^.  a^  Infor- 
^tion,  at  the  relation  of  the  persons  named,  on  behalf 
^Jthemselves  and  all  the  other  parishioners;  and  the 
Buit,  as  a  bill,  being  only  by  those  persons  themselves, 
^irithout  those  additional  wprds,  die  conseqiience  is,  that, 
^  the  suit,  considered  as  instituted  by  a  bill,  all  the 
]Mirties,  whom  it  is  necessary  to  bind,  are  not  before  the 
f]!ourt.  But  thi^t  is  ft  siistake,  so  merely  clerical,  that 
I  ahould  not  he^tate^  if  aqy  material  difference  arosp 
]]|K>n  it,  fo  permit  an  amendment  even  in  thifii  9tage.  I 
friU  tak^  this  therefore  to  be  an  Informatioii  and  a  BiH 
))y  these  personis,  named,  upon  behalf  of  themselves  and 
fdl  others,  interested  in  the  suit;  as  a  suit,  distinguished 
^m  fui  Ipformation^ 


\. 


When  it  shall  hav^e  been  ascertained,  who  are  the 
persons   described  in   this    deed  as   parishioners   and 

inhahilants. 
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iwhaWfturffft  in  whoae  penoiD  it  oointitiieed  Ihe  diftMe^         JWflOL 

ler  Qt<:!e$im$  que  trust,  eatitled  to  Ae  tedtficial  lik^         "^ 

tere^,   by  nominatuig  the«ciln»te8,  flioae  ptosons,  iBie     .  *t 

all  plhttr  CeMtm^  qm  kitsi,  hare  the  xight  to  caU  tipm      geuSfiKAi,^ 

the  tniateea  in  this  Court ;  rattd  it  i»  merdy  die  orik  v* 

•ary  case  of  a  Cestui  que  inut  of  an  advowfeon,  €lA(  Niwconw; 

i^g  iqpon  the  trustee  td  jnesent  upon  his  ndniilatibtt; 

The  curates  when  nomSnat^d,  ia  entitled  to  ilihe  stipend 

^'SL  6s.  8dL ;  and  Lord  HardmeMs  opimcfti  is.  clears 

that»  as  ^  as  the  title  to  that  liquidated  stipend  is  iik 

questioni  it  is  in  the  nature  Of  a  durity^  /widi  ve^ 

gard  to  which  tfadre  is  a  right  in  ihe  Attomejf*  General 

to  sue.    There  is  an  intimation  in  VeseyiB),  and  the 

fad   ^   unqpiestionable   upon   Lord  Harduicke^   note 

(speaUng  of  it  fiom  recoUeotion),.  £h&t  ifais  Lordship 

had   considerable    doubt,   whether,    negarding  die  pa^ 

ridiionera  and  inhabitants,    wfaoeyer   answer  that   duf^ 

scriptioB,  as  €eetui$  que  trust  of  this  rectoryi  hasrin^ 

the  ^ght  to  nonunate  the  eurate»  that  is  a  tide,.no 

much  in  the  nature  of  a  charity,  that  the  party  wouh) 

ha^  a  right  to  sue  in  the  name  of  die  Attomey-Gm' 

uerul;   up#n   the   sane  principle^   I  presume^  as  die 

opinioi^  expressed,  in  die  Attorney-General  .at  the  r^ 

buioa   of  The  Inhabitants  ^  Glaphmn  r.  HeiDerl(&^     Trust  of  a 

wlieie  the  Cowt    said,    that,  not   bemg  St  free-school^  School  for  the 

w«t  not  a  <5harity  j  and  *en  the  proceedmg,  in  die  I'^l^aWtanls  of 

name  of  Ae  Attarney-Genend,  was  wrong;  and,  if  die    .  ^  y^ 

inhahitants  were  Oesiuis  que  trusty   it  ought  to  be  hy  .      ^  p^^^ 

Bin*  school,  is  the 

.    ^  subject  of  a 
Lord  HarduMaf%  opinion  howevier  wasj  that  the  dis^  Bill ;  not  of  an 
puted  election  in  die  oaae  before  him  was  valid;  and  his  Information  by 
Lordship  also  thought,  if  I  may  presume  to  say  so,  very  ^®  Attcmey 
wisely,  diat,  sitting  here  to  detenmne  upon  the  validity  ^^^  J; 
of  diat  election,  he  was  not  to  state  rules  and  regula* 

tions, 

(5)  The  Aitamey-Gsneral  ?•  Parker,  1  Ve$.  43. 

(6)  2  Vent.  397. 
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tions  for  the  future  conduct  of  the  parish :  in  whi^^ 
though  it  was.  not  improbable,  a  dispute  never  might 
occur ;  and  that  informatiom  was  dismissed  with  costs. 
His  Lordship's  opinion  seems  to  be,  that  this  instrument, 
describing  by  terms,  admitting  a  great  vsiriety  of  expla^ 
nt^onsy  the  persons,  who. were  to  have  the  benefit  of 
this  trust  was  capable  of  receiving  a .  constriH^tion  by 
U89ge.  What  is  usage  but^  collection,  through  a  great 
period  of  tiine  of  the  regulations,  by  which  the  parish 
has  from  time  to  time  agreed  to  put  a  construction  upon 
the  instrument,  under  which  their  title  was  derived?  But 
'liOtd.Hardwicke's  opinion  was  also,  that  according  to 
acknowledged  principles  of  construction,  if  usage  is  to 
isut  down  that  sense  the  words  will  bear,  and  to  impose 
upon  them  a  restrictive  qualification,  clear  evidence  ought 
to  be  produced,  that  the  instrument,  admitting  a  larger 
aense,  has  been  practically  acted  upon  in  the  more 
limited  sense;  and  upon  the  evidence  then  produced 
Xoird  Hardwicke  could  not  think,  that  this  qualification, 
jpaying  to  Church  and  Poor,  was  one,  that  usage  called 
upon  him  to  attach  to  the  rights  of  those,  asserting 
their  rights.  What  Lord  Hardwicke  would  have  done, 
if  he  had  thought  that  dection  invalid,  I  know  not : 
bpt  he  has  left  evidence,  that  he  had  very  considerable 
doubt,  whether  he  could  have  dealt  with  the  question 
as .  to  the  right  of  election  upon  the  ground  of  the  In- 
finmation;  and  I  think,  there  maybe  found  in  many 
cases  reason  to  conclude,  th^t  hord  Hardwicke  would 
have  hesitated  long,  before  he  wpuld  have  executed 
this  as  a  Charity.  In  one  case,  that  of  St.  Albam%  the 
Court  declined  to  execute  a  Charity  through  this  mode 
of  a  popular  election ;  taking  upon  themselves  to  narrow 
the  right :  whether  that  was .  perfectly  justifiable,  perhaps 
jfiay  be  a  question. 


However, 
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*  Hovever^  I  look  upon  Ae  decinon  of  the  Court  of 
Ezcheqiier  as  a  recognitioa,  that  the  Ceshtis  qnte 
TruH  aie  the'  piurishioBen  and  inhabitants  at  large; 
wkh  only  the  qualification,  whiqh  that  Courts  whai^ 
eter  they  meant^  attached  to  the  right  of  those,  in 
whom  they  asserted  the  right  ta  be.  At  the  same  time 
I  do  not  perfiBctly  understand  it.  first,  it  is  not  easy 
to  discom.  the  principle,  upon  which  tiiey  undertake  tj# 
declare  the  right;  if  it  is  to  be  taken  to  bind  always: 
nor  were  there  parties  sufficient  to  constitute  such  a 
suit;  in  which  for  the  sake  of  peace,  and  to  avoid  nndti^ 
plidty  of  suits^  Courts  of  Equity  take. upon  themselTes 
to  bind  die  right,  for  everb  The  declaration,  confined 
to  that  election,  was  properly  inserted  in  the  Decree: 
but  it  is  questionable,  whether  all  those  detailed  ndea 
as  to  future  elections,  ought  to  have  been  prescribed. 
That  win  depend  upon  the  point,  as  to  which  Lord 
Hardwicke  had  doubt,  whether  it.  is  a  charity,  or.  a  be- 
neficial interest,  in  the  ordinary  nature  of  a  right  tQ 
present.  But  it  is  to  be  lamented,  that  the  Court  left 
08  much  doubt  upon  their  own  meaning:  these  words 
admitting  a  great  variety  of  constructions;  and  the. 
hd  is,  clear,  .that  the  parish  has  been  firom  election  tQ 
election  obliged  to  explain  the  rule  for  itself  by  rutsSf 
fiNnaed  for  their  regulation  in  eea^tk  instance,  sue* 
cessively. 


laa?. 


Hie 

Arromiat- 

GBNSltAl 
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If  I  am  desired  to  lay  down  rules  for  future  ele^. 
tions,  I  must  dectine  to  undertake  a  duty,  that  is  not 
imposed  upon  me  in  this  suit  At  the  utmost,  I  shouUi 
only  fi>llow  Lord  Hardwicke ;  supposmg  Ins  Decree  ta^ 
have  bound  the  future  right.  I  shoidd  therefore  coo^ 
strue  this .  Dearee  upon  the  liberal  principle,  whiclt 
Lord  Hardwicke  said  he  would  apply  to  the  deed  itself^ 
Jiplding  the  right  of  voting  to  be  in  all,  who  in  a  fair^ 
^xj^nded,  sense  fell  within  the  description.;  and  not  a^ 

taching 


J»0 
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tachinig  qiudificatjote  md  ideacviptioiiSy  whidi  the  did 
iK>t  find  deady  and  by  stroDg  and  cogenl  usage 
affixed  upon  die  terms,  so  widelrstoodb  Jiut  it  ia 
not  aeceasarjrto  lay  down  any  rale;  mi  my  opbioa 
being,  that  J  cannot  declare  this  dectikm  ¥oid,  I  foUow 
Lord  HardwicAe  by  saying,  thiit,  as  I  eanaot  so  declare^ 
Ia^II  not  presume  diftyiilties  forty  yiears  hence;  and 
dMJl  leave  to  my  successors  to  deal  with  them,  if  they 
sfafidd  arise. 


.  Connderi^g  this  as  a  subject  of  private  right,  putting 
the  Charity  out  of  the  <]pieBtion  now,  and  supposing 
this  record  to  be  a  bill,  the  panshioners  and  iahabi* 
taats  are  the  patron*  Upon  what  principfe  may  not 
they,  as  individuals,  numerous,  it  is  true,  by  their  posi- 
tive' assent,  expressed  in  words,  or  signified  by  acts, 
bind  themselves  as  to  such  a  right;  that  it  diaU  be 
exercised  in  any  particular  mode  they  choose  2  If  these 
parishioners  are  competent,  as  individuals,  to.  execute  an 
•jCt  or  deed,  as  they  are,  I  know  not  any  reason,  diat 
they  might  not  have  agreed,  that  their  trustees  should 
ai^oint.  It  does  not  however  aitand  upon  this  election  $ 
but  this  application  is  made  to  a  Court  of  Equity  r  (con* 
^idering  it  as  the  case  of  individual  right,  in  which  the 
interests  of  charity  are  not  concerned)  under  these  dr- 
cumstances,  the  instrument  expressed  in  terms-  so  am- 
biguous, that  it  was  rational  and  wise  in  the  parties 
interested  to  agree  upon  a  constmction:  frequent  con- 
tests having  taken  place  in  Courts  of  Justice^  to  settle 
llie  meaning ;  and  the  result  only  ineerium  per  inoertmsz 
upon  each  successive  dection  die  inhabitants,  with  a 
view  to  the  convenient  exercise  of  the  right,  which^  if 
not  conduded  by  the  act  of  exercise,  is  destroyed  by 
ihe  effi^t  of  litigation,  from  the  necessity  of  some  un- 
derstanding upon  it,  and  no  better  modq  being  suggested, 
meeting  in  vestry;  which  meeting  is,  though  not  in  a 

strict 
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alifet  jB^ifley  pwrooWal  fin:  die  ^pwrpote  gf  eMiciwng  bUcH        jmx. 


flight;   ai)4   i^ptiiig    ^:ie»  iioles,  in  a  jBenae   coo*  ,^ 

aijBteiit  vith  the  Decvee;  commmiicated  from  house,  to  Arronvrntr 

hoive;  BO  ttigg«0ti«j   that  an  mdividual  was  igoaraait  .Oxnkrai. 
of  then>  or  um4»  aa  objeeticait  under  these   cirott»  v* 

the  partieii  apply  to  a  Court  of  Equity ;  acknow* 


hipng,  that  Ibey  permitted  the  election  to  proeead 
without  objection;  and  calling  upon  the  Court  to  send 
this  to  the  Master,  (for  that  is  the  real  meaning  of  any 
proceeding  here  upon  such  a  subject,)  to  Boiake  that 
scrudny,  that  it  waa  offered  iqpon  the  condition,  that  it 
diould  be  binding.  Under  such  drcumstanoes  it  is  not 
upon  this  Court  to  entertiua  this  BilL 


urw  1 1   1 1  .;-;ii 


Then,  taking  it  as  4  Charity,  and  upon  thelnfornMH 
tkm,  this  Court  ii^  that  jumdictiim  will  go  a  great 
length  for  llie  purpose  of  procuring  the  best  manager 
rnent  of  it ;  both  as  to  the  objects  of  charity,  and  the 
mode  of  regulation  and  enjoyment ;  which,  if  this  weni 
/Zef  imirega,  it  would  be  difficult  to  reconcile  to  prin- 
dple.  But  is  the  Court  U>  be  calUfl  upon  undeif  the 
coJoor  of  regulating  a  Charity,  where  the  regulationi 
pr<^sed  would  destroy  the  right  to  be  exercised  ?  Sup^p 
posiqgit  to  be  Ae  province  of  the  Court,  as  it  is  nofe 
to  give  previous  directions^  would  the  Cour$  say,  it  was 
unwholesome  by  common  consent  to  frame  regulatiom^ 
^udi  as  had  been  made  by  usage  from  time  to  time^ 
ever  mce.^  Decnse.  in  1770;  from  the  want  of 
wbiph  r^galatioiis  during  the  previous  period  Af 
mischievpas  cenBequeoees  are  obvious  ?  Upon  no  prior 
c%)le  can  tlya  be  represented  as  so  undue  a  mode  of 
exercising  ftis  trust,  even  if  considered  charitable^  raa 
(BaBed  upon  ijlm  Court  (o  iuteerpose;  the  effect  of  which 
would  be,  that  this  parish  must  be  involved  in  con&nial 
litigatmik  Bi|t  you  ought  to  go  &rther;  far,  taking 
tbia  eitlifir  aa  a  private  right,  or  as  connected  with 
H  public 
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public  charityi  how  am  I  bound  to  hold,  thict  tkitf 
gentleman- is  not  duly  elected?  You  must  lay  a  ground 
of  strong  and  high  probability,  to  entitle  you  either  to 
in  issue/ or  to  an  inquiry  b^ore  the  Master;  and  that 
18  especially  required,  when  the  proceeding  to  be  sub- 
stituted, is  full  as  likely  to  miscarry,  as  that  which  is  to 
be  rectified.  It  is  not  probable,  that  this  inquiry,  which, 
if  properly  made,  must  be  by  an  investigation  of  every 
tote,  will  be  very  satis&ctorily  executed  before  a  jury; 
and  I  should  judicially  feel  reluctance  to  direct  it  to  the 
Mlwter;  wliere  this  inquiry  could  not  be  had  with  an 
affect,  such  as  the  Court  would  be  satisfied  was  right. 
You  do  not  bring  before  the  Court  ^  case,  which,  if 
thiese  regulations  can  be  looked  at,  as  forming  in  any 
duglfee  ihe':  principles  and  rules  for  this  proceeding, 
ehher  establishes  the  fact,  that  you  have  the  majority, 
or /gives  an  high  probability,  that  you  would  have  the 
majority,  if  the  question  WCM '  put  in  €»th6r  of  these 
modes  of  very  unsatisfieu^tcNry  inquiry. 


Therefor^  neithA  the  Bill  nor  the  Information  can  be 
Mutained  las  to  the  past  election.  As  to  any  future 
^edtioii  I  shall  follow  Lord  Hardwicke^B  example.  Upon 
llie  conduct  of  the  churchwardens  t  have  no  juris- 
diction. The  case  of  imputation  upon  them  is  not 
made  out;  and,  this  Court  is  not  to  be  the  medium  of 
agitfiting  questions  aa  to  the  conduct  of  individuals, 
feflecting  upon  character,  which  the  Court  is  not  com- 
petent to  try.  The  churchwardens  and  the  trustees 
must  have  their  costs.  Therefore,  as  Lord  Hardwicke 
did,  I  dismiss'  the  Information,  with  costs ;  except  as  to 
one  point.  There  is  a  clear  right  in  ^e  Attorney  Ge^ 
neriUto  have  the  number' of  the  trustees  kept  up.  But, 
conridering,  whence  the  expence  must  come,  if  there 
tt*' no  fund  but  what  forms  this  stipend,  I  should  with 
gveat  regret  direct  that  inquiry;  and  widi,  thatsmne 

ilptrument 
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imtriimeiit  may.  be.  executed  ;   59  that  the  Couit  mayj:        1807^ 
being  infonned  of  that,  dismiss  the  loformation ;  but  as 


to  that  without  costs.  .   ^  e- 

Attornbt- 


The  cause  stood  over,  that  the  Attorney  General  might   NawcoM  bk. 
have  an  opportunity  of  considering,  whether  he  would 
pray  any  Decree  upon  the  subject  last-mentioned.    After^ 
wards,  the  Attorney-General  not  praying  any  Decree,  the 
Information  was  dismissed  with  costs  (  7  ). 

'    (7)  See  the  nszt  case,  Ftottm  w.    WM\  and  the  note^ 
aate.  Vol.  X^  347. 


In  the  COURT  of  EXCHEQUER. 
Lord  Chief  Baron  Mac  Donald.  ; 

J  HOTHAM,        .         .  .    \ 

Barons  <  Thompson, 

V  Graham.  .  ^ 

1802. 

*  ■ 

FEARON  r.  WEBB.  /««•  ^*- 

Feh.U,Mk. 

npHE  Bill  stated,  that  the  perpetual  right  of  patronage    Tmst  of  an 

and  presentation  to  the  vicarage  of  Painswick  was  Advowson  to 

antiendy  vested  in  trustees,  upon  trust,  to  present  upon  P*^^®"    some 

every  vacancy  such  fit  clerk  as  the  inhabitants  and  pa-      ^   jl  . . 

rishioners  of  Painswici  should  for  that  purpose  nomi-  ^^^  ^qJ  p^^. 

nate ;  and,  in  order  to  perpetuate  the  said  trust,  the  saidt  rishioners  or 

right  of  preseniatipn  hath  been  from  time  to  time  con-  the  major  part 

veyed  to  proper  persons,  nominated  by  the  inhabitants  and  ®f  ^^  chiefest 

parishioners  as  trustees ;  who  from  time  to  time,  as  their  •**"  discreetest 

,      numbers  **'*•»  »'»«'^* 
.    >  nominate. 

The  right  of  Election  in  .the  lobabiiaatSr  payiog  the  Chnrch  and  Poor 
Rates,  above  the  age  of  twenty-one. 

A  popular  Election  by  a  majority  of  sach  Voters,  and  others  not  so 
qoaliBetl,  was  established. 
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1^.         iluttibeM  cBminkhedi   conveyed  ttf  ntfir  trnst^Wi  ntitad^ 

^"^^^         Hated  08  aforesaid* 
Fkaron 

Wbbb.  The  Bill   farther  stated,-  that    by.  indentures,    dated 

the  1st  of  March,  1684,  George  Clarke ,  the  heir  of  the 
aurviving,  trustee,  at  the  request  and  by  the  nomi- 
nation, of  several  parishioners  and  inhabitants,  parties 
thereto,  conveyed  the  right  of  presentation  to  severd 
persons  and  their 'heiin;  in  trust,  that  they  and  the 
survivors  and  survivor,  and  ^eir  heirs,  do  and  shalT, 
an  often- as  occaiioiii  shall  require,' present  some  fit  per* 
son  or  persons,  such  as  the  inhabitants  and  parishioners 
of  the  said  parish  of  Painstoici,  or  the  major  part  of  the 
chiefest  and  discreetest  of  them  should  nominate  to  the 
said  vicarage. 

The  right  of  presentation  became  afterwards  by 
mesne '  conveyances  vested  in  other  persons ;  of  whom 
Che.  survivcMT,  John  Gardiner,  died  upon  the  S&d  of 
June,  1793,  intestate;  not  having  conveyed  the 
right  of  presentation;  and  by  indentures,  execut- 
ed in  August  1793,  his  heir  at  law  John  Gardi- 
ner at  the  request  and  by  the  direction  and  upon 
the  nomination  of  the  church-wardens  and  the  pa- 
rishioners and  inhabitants,  parties  thereto,  on  behalf  of 
themselves  and  the  rest  of  the  parishioners  and  inha- 
bitants conveyed  the  right  of  presentation  to  Henry 
Burgh  and  G.  TV.  Counsett,  and  their  heirs,  to  the  use 
of  the  Defendants  Gardiner,  Webb,  Townshend,  Capett, 
and  Frankis,  their  heirs  and  assigns,  in  trust,  that 
they,  their  heirs  and  assigns^  do  and  shall  from  time 
to  time,  and  at  all  times,  when  and  as  oft;en  as  any 
voidance  of  the  said  vicarage  shall  happen  by  death, 
cession,  resignation,  or  otherwise,  in  due  form  of  law 
and  in  due  and  reasonable  time  present  such  clerk  and 
clerks  to  the  Ordinary,  as  the  inhabitants  and  pa- 
rishioners 
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liiliionem  of  the  nid  pagnsh.of  Paimwiei  or  llie  major  1869» 

part  of  the  chiefest  and  most  discreet  or  such  of  them  p^^^C^w 

as  under  and  by  virtue  of  the  trusts  declared  of  and  ^. 

toooeniiBg.  the  said  adrowiOQ  in  and.  by  the  said  redted  Wbbb. 
indenture  ahoold  tipcm  any  and  every  such  arvoidance  as 
ffomisid  foTrlliat  fiurpose  nominate  unto  them* 


J  i 


TbeiBiBitMtaii  dulJthiGDlatei1do&i»^<Mbi  M&$eley,  who 
continued  vicar  dbove  90  year%  died  on  the  8th   of 
Ottober  17Mk;  that  ^oiriS'tafifay  the  14tfa  of  Ociober  17M 
die  diarch«vnttdena  canted  a  notice  to  be  read  in^  thii 
Parish  Chuneh^    bodi  in  the  momiiig  and   aftemootii 
for  ft  Vestry  Meeting  on  I^ndMy  nezt>  for  the  purpose 
of  fijOQg  a  day,  and  appointing  i^oper  persons  to  pro* 
ceed  to  and  conduct  the  election;  and  to  determine,  iA 
whom  the  right  of  voting   consisted*      That  Meeting 
waa  very  numeioasly  attended;  and  it  was  resolved  by 
the  friends  of  the  PlaintiflQ  and  of  the  other  can^ate; 
theDrfendant  Ckarks  Palmer,  iht^t  the  election  should 
commence  upon    the.  5ih  of  January,    1795;   that  the 
poD  should  be  opened  at  nine  in  the  morning,  and  con- 
tinue tiU  tiv!0^  everyday,  until  concluded;  and'  that  no- 
tice thereof  ahOuU  be  given  in  the  Parish  Church  on  the 
two.   fidlowing  Sundays.;    that  all   the  inhabitants,  who 
had  been  resident  in  the  parish  40- days,  and  were  of 
the  age  of  16  years  and  upwards,  should  vote;  that  the 
election  should  be. at-  the  usual  place ;  that  the  church- 
wardens should  take  the  poU;  employing  such  personr, 
as  they  dioidd  think  proper,  to  assist  them;  and  that  th^ 
ezpence  should,  b^  defirayed  by  a  levy  iqK>n  the  inha^ 
Intants  and  parishioners.     The  election  proceeded  ac^ 
cordingly ;  and  die  agent  for  the  churcfa^wardens  made 
a  distribution  of  the  inhabitants  and  parishioners  into 
the  following  classes :   householdeacs :   persons  between 
the  ages  of  16  and  21 :  persons  above  21 :  inhabitants 
not   parishioners  :    payers   to   the   rates;    inhabitants 

and 
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IMV.        and  .puishionert:    persons    neeivrng  leKef  Cmb  the 

i^of.    P«a.. 

V BBB.  The  Bin  fimher  stated^  that  from  the  oommenoeiiient 

of  the  poll  the  agenti  of  Ae  candidates^  of  whom  eadi 
had  appointed  one,  acqaieaced  m  die  mode  profected; 
Upon  the  10th  day  of  the  poll  the  agents  of  the  church- 
wardens gave  ptd>lic  notice  of  th^  intention  to  dose 
the  poll  on  die  same  day ;  as  there  appeared  to  be  ncr 
Biore  votes  than  what  might  be  brought  forward  on  that 
Jisy:  but,  the  Defendant  Palmer  requesting^  that  die 
poll  might  be  kept  open  anbthear  day,  as  he  could  not 
get  all  his  votes  up,  his  request  was  complied  widi ;  and 
upon  die  11th  day  the  poll  was  finally  closed  widi  the 
mutual  consent  of  all  parties ;  and  die  Plaintiff  was 
found  to  be  nominated  by  a  majority  of  251 ;  which  Was 
pabUcIy  announced  to  the  people  by  the  agent ;  who 
dianked  die  churchwardens  for  their  upright  and  impar* 
tial  conduct,  and  die  people  for  their  quiet  and  peaceable 
bdiaviour.  * 

The  Bill  then  stated,  that  the  Defendants,  die  trus- 
tees, refuse  to  sign  die  presentation ;  and  insisting;  that 
the  Plaintiff  was  regularly  nominated  and  elected,  and 
had  a  very  large  majority  of  every  description  of  per- 
sons, then  inhabitants  and  parishioners,  and  that  the 
presentation  was  vested  in  the  Defendants  cmly  as  trus- 
tees for  and  under  the  controul  and  direction  of  the  in- 
habitants and  parishioners,  prayed,  that  the  naintiff 
may  be  decreed  to  be  duly  nominated  to  the  said  vicar- 
age, and  the  Defendants,  the  trustees,  may  be  directed 
to  sign  the  presentation. 

The  majority  of  the  trustees  by  their  answer  repre- 
sented, that  they  could  not  state  the  trusts  prior  to  the 
year  16B4r,  except  by  a  recital  in  that  deed;    viz.  in 

trust 
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trust  for  and*- on  behalf  of  the  inhabitants  and  pa^- 
rishionera,  and  to  the  intent,  that  the  trustees  should 
from  time  to  time  by  the  nomination,  and  direction  of 
the  said  inhabitants  and  parishioners  or  the  major 
part  of  .the  chiefest  and  most  discreet  of  them  present 
some  fit. person  to  be  minister  and  vicar  of  the  said 
parish  church  and  vicarage,  as  often  as  the  same  should 
beppme  void*:  no  deeds  pribjr  to  that  date  being  found.' 
They  admitted,  that,  the*  t|*usts  had  been  from  time  to 
time  varied ;  and  the  number  of  parishioners  and  in- 
habitants, who  should  hjA^e  a  right  to  nominate  such 
vicar,  has  been  frequently  reduced  *by  adding  new  qua-, 
lifications  to  such  right  of  nomination ;  and  particularly, 
that  in  a>  conveyance,  dated  the  30th  of  October ,  1710; 
to  new  trustees,  the  trusts  were  declared  to  be  from  time 
to  time,  as  occasion  should  require,  to  present  some  fit 
person,  siich  as  the  inhabitants  and  parishioners,  who 
should  have  received  the  Sacrament  in  the  church  of 
Painswick  within  one  year  before  the  vacancy,  or  the 
major  part  of  the  chiefest  and  discreetest 'of  them, 
should  nominate;  and  that  the  trusts  of  the  indentures 
of  1793  were  to  present  such  clerk,  &c.  as  the  inhabit- 
ants and  parishioners,  or  the  major  part  of  the  chiefest 
and  most  discreet  of  them,  or  such  of  them  as  under 
the  trusts,  declared  by  an  ii^denture,  dated  the  13th  of 
September  1770,  or  such  other'  trusts  as  had  been  or^ 
should  be  legally  subsisting  or  declared,  should  upon 
every  «uch  avoidance,  as  aforesaid,  for  that  purpose 
nominate;  and  that  the  trusts  in  the  said  indenture  are 
declared  from  ilme  to  time,  &c.  to  present  some  fit  per- 
son or  persons,  such  as  the  inhabitants  and  parishioners 
of  the  said  parish,  who  should  have  received  the  Sacra- 
ment ill  the  church  of  Painsmck  one  year  before  the 
vacancy,  or  the  major  part  of  the  chief  and  most  dis- 
creet of  them  sliould  nominate. 


18tf7. 


Fearon 

V, 

Wbbb. 


Vol.  XIV. 
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'  The  ansirer  then  suggefsted,  that  the  trusttes,  ck 
the  major  part  of  them,  hive  a  right  to  present  with- 
out the  interference  or  any  previous  nomination  of  the 
parishioners  and  inhabitants,  or  any  other  persons,  by 
reason  of  the  Vague  and*  uncertain  inanner,  in  which 
fiuch  right  of  nomination  is  given,  and  the  consequent 
Impossibility  of  ascertaining,  to  whom  in  particular  such 
right  is  given ;  and  that  the  last  vicar  was  pi^esented 
bythe  trustees,  notwithstanding  another  clergyman  was 
Dominated  by  the  majority  of  the  parishioners  and  in- 
hlEibitants ;  and  a  suit  in  Equity,  instituted  to  establish 
that  election,  was  dropped.  They  then  stated  several 
objections  to  the  election;  that  the  trustees,  not  the 
church-wardens,  ought  to  have  presided;  that  the 
persons  nominating  should  sign  thrir  nomination ;  that 
the  election  was  conducted  without  order;  votes  ad* 
mitted  and  rejected  without  a  reason ;  that  the  greatest 
number  of  persons,  who  voted,  were  persons,  not  con- 
tributing to  the  parish  rates :  many  under  the  age  of 
SI ;  and  many  apparently  under  16:  paupers,  receiving 
relief;  and  even  persoYis  residing  in  the  work-house, 
and  wholly  supported'  by  the  parish :  officers  residing 
In  the  parish  on  the  recruiting  service,  who  came  there 
feince  the  decease  of  the  last  incumbent:  recrmts,  sta- 
tioned there:  persdns  visiting  their  friends,  and  be- 
longing to  other  parishes ;  and  servants :  none  of  which 
persons  could  be  called  the  chiefest  and  discreetest 
of  the  inhabitants  and  parishioners,  according  to  the 
description  in  the  deeds  of  trust;  and  that  ihe  elee- 
tion  was  conducted  in  a  manner  riotous  and  disorderly, 
and  by  undue  influence ;  that  the  Defendant  Palmer 
had  the  majority  of  good  votes;  and  a  nominatioti 
of  him,  signed  by  much  the  major  part  of  the  re- 
spectable inhabitants  and  parishioners,  was  presented 
to   the  trustees.    They  stated,  that   for  these  reasons 

they 
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ibey  leflise  to  iign  the  presentation  of  the  Plaintiff; 
mad,  as  the  disposition  of  the  vicarage  is  of  great  mo- 
meiit  to  the  parishioners  and  inhabitants,  who  are  very 
tRmerouSy  and  tiie  right  of*  presentation  has  hitherto 
produced  much  litigation  and  animosity  through  the 
paridi,  they  hope,  that,  for  preventing  the  Uke  in  future, 
tati  lUieertuningi  in  what*  manner  and  by  what  persons 
the  elergyman  shall  be  nomuijatedi  &€.,  the  Court  would 
pve  proper  directions. 


180*; 


Fearon 
Wbbb. 


Therf^  was  much  contradictory  evidence  as  to  the  con- 
duct  at  the  election.  An  olirjectibn,  that  the  Attorney" 
Oemral  was  not  a 'party  ( 8),  (an  Information/ which 
oiigina%  stood  a  part  of  the  record,  having  been  struck 
oirt by* amendment),  was  over-ruled. 


Mr.  Plutner,  Mr.  Fonblanque,  ajid  Mr.  WhishakOf 
.  for  the  Plaintiff. 
Ll  these  case^  the  Court  puts  a  rational  sense  upon 
flie  words;  which  in  this  instance  have  not  much  dif- 
fieoHy;  considering  the  nature  of  the  trust,  and  the 
sobjeet,  to  #hich  it  relates:  a  parish:  as  the  loose  and 
general  wcm^  ^  re&tions "  is  Iinuted  by  th^  Statute  of 
Dirtributiens.  Upon  these  words,  without  doubt  the 
kdiabMatits  are  required*  to  be  parishioners.  'Lord  Coke, 
eoimiienthig  upon  the  term  "  inhabitants,*'  says,  it  must 
dways  be  understood  secundum  subjectam  maieriam; 
and  puts  many  cases.  iThe  inhabitants  are  to  be  per- 
sons  to* -elect  the  Incumbent;  and  to  be  instructed  by 
him.  The  idea  dt  the  donor  was,  that  they  would  be 
best  instructed  ;by*a  person  of  their  own  choice ;  and 
hb  intentfoh,  that  those  should  elect,  who  were  most. 
ISltely  to   compose   Ae  congregation.    If  any  difficulty 

arises 

(8). See  the  preceding  case,  The  Attcmey-General  v.  New- 
tomhe :  and  the  note,  ante.  Vol.  X,  347. 
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arises  upon  the  latter  part  of  the  descriptioiii  it  may  be 
rejected.  It  is  then  objected,  that  there  must  be  unani- 
mity :  but  in  The  Chamberlain  of  hondods  Case  ( 9 ) 
Lord  Coke  says,  that  '^  Inhabitants,**  without  any  usage 
or  custom,  means  the  majority.  The  latter-  member  of 
the  description,  certainly  equivocal  and  vague,  must  be 
construed  persons,  not  in  that 'dependent  state,  in  which 
they  are  considered  as  not  having  any  voice  of  their 
own :  to  be  rejected  on  account  of  their  poverty ;'  as 
such  persons  are  rejected  in  the  common  case  of  elec- 
tion. Servants  and  minors  are  for  another  cause,  de- 
pending' upon  the  same  principle,  rejected.  The  c(Hl* 
elusion  is,  that  those  persons  are  intended,  who  pay  to 
Church  and  Poor;  constituting  the  legal  inhabitants, 
and  to  be  considered  as  constituting  the  substantial 
body  of  respectable  inhabitants  of  the  parish  for  thia 
purpose. 


But  it  is  not  necessary  to  determine  this  point;  as 
there  id  an  unquestionable  majority,  giving  this  Plaintiff 
the  right.  The  nomination  of  Palmer,  subsequent  to 
the  election,  can  have  no  effect.  The  Decree  in  1762 
could  not  have  been  decided  upon  the  difficulty  of 
construing  these  words;  for  the  election,  which  gave 
rise  to  that  suit,  was  a  scene  of  entire  confusion : 
one  church*wai4eii  taking  the  poll  in  one*  place: 
another  in  another  place,  an  inn.  If  the  deed  had 
been  clear,  the  Court  could  not  have  decided  any 
thing.  This  appears  upon  the  depositions.  It  also  ap* 
pears,    that  the   matter  was   compromised;    and    there 

is  no  entry  whatever  of  any  decree.    The  Lord  Chan* 

fl 

ceUoT  might  observe  upon  the  looseness  of  the*  ex- 
pression :  but  certainly  there  was  no  decision,  such  aa 
is  supposed. 

The 


(9)  5  Co.  06. 
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be  ingrafted  upon  the  original  instrument.     In  the  case  p^TT^if 
of  the   Winchebea    Election  it  was  inslstedi    that,  *  the  o. 

right  being  in  the  inhabitants!  it  was  a  necessary  qualifi-  Webb. 
cation,  that  they  should  have  taken  the  Sacrament :  but 
it  was  held  otherwise.            '    • 

•  "  • 

As  to  the  claim  of  the  trustees,  absolutely  to  nominate, 
7^  Attorney  General  v.  The  Marquis  of  Stafford  ( 10) 
establishes,  that,   where,   an   advowson  is  in  trust,   the 

.nomination  is  the  substance,  the  presentation  a  mere 
naked  right,  and  ministerial  duty,  which  the  trustee  is 
bound  to  exercise  according  to  the  nomination.  Burtis 
Ecd.  Law  (11)  is  there  referred  to;  and  held  con* 
elusive  by  the  Court;  and  Shirley  v.  Underbill  ( 12).     In 

.  The  Attorney  General  v.  The  Marquis  of  Stafford  the 

.  trustecB  contended  in  the  first  instance,  th^t  they  had 
the  right  to  nominate.  That  case  certainly  is  stronger  than 
this;  as  they  had  a  right  to  approve  and  confirm  (13). 
The  general  inconvenience  of  Ecclesiastical  Elections 
must  be  admitted ;  and  the  policy  of  the  Ecclesiastical 

.Constitution  of  this  country  cannot  be  better  demon* 
strated  than  by  the  very  few  exceptions  to  the  usual 
course  of  filling  Ecclesiastical  Benefices. 

The  words  in  this  description  'V  chiefest  and  dis- 
**  creetest,*'  may  admit  various  constructions.  One  ra- 
tional construction  is,  that  the  right  'should  be  understood 
to  be  in  the  inhabitants  and  parishioners,  or,  provided 
they  do  not  •claim  their  right,  then  in  the  major  part  of 
the  principal  inhfibitants :  their  qualification  being  de- 
termined either  by  the  trustees  themselves,  or  some 
*other  competent  authority.  Another  mode  of  constru- 
ing this  passage  is,  that  the  latter  branch  may  explain 

the 

(10)  Ante,  Vol.  Ill,  77.        that   the  person    nominated 

(11)  Tit  BeneGce,  07.  shall  be  presented  or  allowed 
(12;  Miek.  16th  Jam.  I.  by  the  Lord. 

(13)  The    expression    is. 
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the  fonner;  as  if  the  body  might  be  influenced  by  the 
weight  of  property  and  character  in  the  parish :  or  the 
ohjefst  might  be  to  support  an  election  by  principal  inha- 
bitants ;  though  an  actual  majority  should  not  attend.  If 
none  of  these  constructions  can  hold»  and  die  latter  words 
can  have  no  legal  meaning,  they  maybe  rejected;  ut  res 
magis  valeai,  Sfc. ;  and  the  first  words  may  stand  alone. 
In  other  cases  a  construction  has  been  put  upon  words 
inuch  more  vague ;  as  the  case  of  appointing  overseers 
of  the  poor,  who  are  substantial  householders :  the  case 
of  penalties  under  the  Game  Laws  upon  inferior  trades- 
men. In  Comyns  ( 14)  a  clothier  was  held  to  come  under 
that  description.  In  Wilson  (15)  the  Court  was  divided 
as  to  an  apothecary.  No  more  convenient  enterion 
can  be  taken,  than  has  been  adopted  in  other  cases :  vis* 
payers  to  parish  rates.  **  Chief  and  discreet"  aCre  rek- 
tive  terms.  Words  of  large  and  general  description 
are  always  to  be  construed  according  to  the  subject- 
matter;  as  in  the  case  in  Coke  upon  the  Statute  of 
Bridges.  In  all  cases  on  right  of  election  the  gene- 
rality of  the  term,,  not  being  defined  by  usage,  has 
always  been  applied  to  payers  of  the  rates :  The  Attor- 
ney General  V.  Foley  (16).  The  Attorney  General  t. 
Parser  (17);  and  in  the  parliaments^  elections.  The 
decisions  have  fluctuated ;  and  in  general  the  dis- 
position of  committees  has  been,  like  Courts  of  Equity, 
to  narrow  the  description  to  inhabitants  paying  scot  and 
lot. 


Mr.  Richards  and  Mr.  Stratfof*d,  for  the  Defendants. 
In  these   cases  tlie  Court  may  exercise  a  discretion, 
in  limiting    the    number  of  electors,  from  the  infinite 
inconvenience  of  taking  the  words  inhabitants  and  pa- 
rishioners 


(14)  4  Cam.  Dig.  90.    Tit 
Jtutiest  of  Peace,  B.  42. 

(15)  Btixton  V.  Mingay,  2 
WiU.  70. 


(16)  Stated  by  Lord  Hard- 
uncke,  1  Ves.  418,  in  The 
Attorney  General  v.  Scott. 

(17)  1  Ves.  43. 
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rishioners  in  the  large  and  popular  sense ;  which  would  IfiOT^ 
comprehend  even  women,  children,  and  servants.  It 
is  impo88ib]|e  to  adopt  the  large  constiruction  of  the 
words.  Upon  what  principle  was  the  right  confined  tot  Web^ 
infants. i^hove  the  age  of  sixteen  {  The  words  are  to  he 
construed  according  to  the  subject:  not  in  their  com- 
jpon  S9P^*  The  word  '^  jparishioners"  can  only  mean 
persons  entitled  to  a  settlement.  In  cases  of  this  $ort 
servants  are  always  esccluded ;  as  not  being  masters  of 
themselves,  If  they  are  not  tp  be  allowed  to  vote,  are 
poor  cottagers  and  labourers  competent  f  Are  they  more 
masters  .of  themselves:  less  under  the  dominion  of 
others  t  The  C!ourt  is  driven  tp  a  degree  of  difiiculty^ 
calljiig  for  a  construction,  that  excludes  many  persons, 
f^ayment  of  the  parochial  .taxes  is  not  a  just  standard 
of  the  qualification  for  such  a  right  as  this. .  But  the 
luigoage  of  the  founder  aims  i^t  some  distinction,  more 
restrained  than  the 'former  general  description;  to  which 
however  the  law  has  set  limits  on  account  of  the  in- 
convenience; and  (he  founder  must  be  intended  to 
use  those  general  words  in  the  sense,  which  the  law 
^ows.  The  qualification  as  to  the  Sacrament,  intro* 
duced  in  9  si^bsequent  deed,  aj^ose  upon  the.  Test  A^t. 
As  evidence,  that  the  person  was  a  member  of  the 
church  of  England^  some  test  of  that  sort  \ras  though^ 
necessary,  after  the  reformation,  against  the  activity  of 
the  Dissenters,  especially  in  the  manufacturing  towns. 
Frpm  that  time  it  has  occurred  in  every  deed;  and 
many  parishioners  are  par-ties  to  all  thje  deeds.  Ip  7%e 
Attorney  General  v.  Parker  ( 18 )  the  usage  of  the  parish 
wa%jbeld  to  be  very  important ;  and  in  The  Aiiorney  Ge- 
neral V.  ScoU  ( 19)  it  is  said,  that  it  may  be  waived.  This 
very  useful  regulation,   introduced  in  every. subsequent 

deed^ 
(18)  1  Vf$.  43.    Ante,  The      Vol.  X,  335,  and   the  ^otey 
Mtwrney  General  v. Newcombe^      347. 

the    pr^diD^    pase.       Tfte         (19)  1  Ves. 4l3i     WiUonw 
Atterney  General  v.  Farster^      Dennison,  Amb.  82. 
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deedy  to  which  many  of  the  parishioners  are  parties, 
must  now  be  considered  essential.  Suppose  usage  for 
a  number  of  years  proved:  it  would  be  established ; 
though  not  according  to  the  original  deed ;  as  Lord 
HardwicJce  thought  in  T%e  Attorney  General  ▼.  Scott. 
The  policy  of  the  Courts  has  always  been  directed 
against  the  disposition  of  subjects  of  this  sort  by  popular 
election. 


Feb.  4<A. 


Lord  Chief  Baron  McDonald. 
I  can  see  no  other  possible  construction  of  these  very 
blind  words  than  that,  which  is  contended  for  by  the 
Plaintiff;  for  the  case  strikes  me  in  this  way.  When 
this  advowson  was,  as  it  appears,  purchased  from  a 
dissolved  monastery,  the  instruments,  supposing  them  to 
have  been  like  the  old  instruments,  that  we  see  now, 
which  rather  seems  the  case,  from  what  has  passed 
since,  were  clear  only  in  one  member  of  the  descrip- 
tion :  viz.  '^  Inhabitants  and  Parishioners ;"  which  must 
mean  inhabitants,  being  parishioners.  It  is  equally 
clear,  that  those  words  are  not  to  be  taken  in  the  un- 
limited and  unconfined  sense :  a  restriction,  which  must 
be .  expounded,  being  added :  viz.  **  the  major  part 
'^of  the  chiefest  and  discreetest  of  them.**  The  .use 
of  thpse  words  is-  a  9trong  badge  of  antiquity.  I  pre- 
sume, that  formerly  a  few  of  the  principal  people  of 
the  parish  met,  and  settled  the  business  themselves; 
and  the  rest  of  the  parish  were  obliged  to  them  fbr 
taking  the  trouble  on  themselves ;  and  did  not  interfere. 
But  now,  when  it  is  necessary,  it  is  difficult  to  put  a 
construction  upon  these  words,  unless  by  going  to*the 
common  analogies  of  the  law.  The  degrees  of  chief- 
ness  and  discreetness  it  is  impossible  to  grasp.  What  is 
the  meaning  of  the  principal  inhabitants.  Lord  Bacon's 
expression  ( 20 )  ?    The  distinction  of  rich  and  poor  has 

only 
(20)   The  Attorney  General  v.  Scott,  1  ^^.'413. 


CASES  IN  CHANCERY. 


25 


only  been  determined  by  paying  the  parish  rates.  That 
is  certainly  a  mtieh  ^der  range  than  was  originally  in- 
tended. As  to  the  point  of  discretion,  that  must  be 
determined  by  the  age  of  21.  By  the  want  of  any  other 
rule,  that  can  be  intelljgible,  I  am  driven  to  Ihat.  I 
am  satisfied,  it  was  not  the  ^original  intention.  It  is 
much  wider  than  the  intention ;  but  it  is  the  only  rule, 
that  can  be  taken.  It  is  really  to  be  lamented,  that  a 
private  Act  of  Parliament  is  not  proposed ;  for  this  does 
not  prevent  the  mischief.  It  is  still  a  popular  election, 
with  all  its  consequences.  Nothing  can  be  more  hos- 
tile to  the  hope  of  having  a  proper  clergyman  than  this 
mode  of  canvassing.  It  is  .a  very  fit  subject  for  the  in- 
terpositi(&i  of  the  Legi3lature.  But  upon  this  case  there 
is  no  ground  to  be  taken,-  but  these  two  broad  lines ;  that 
the  right  of  election  is  in  those,  who.  pay  to  church  and 
poor,  and  those,  who  have  attained  SI,  beuig  inhabitants 
and  parishioners. 


ie07. 


FBAtoN 


HoTHAM,  Baron. 
I  do  not  know  any  ground,  upon  which  this  case  can 
be  determined,  but  that  taken  by  the  Chief  Baron ;  that 
the  right  of  election  is  in  those  persons,  being  inhabi- 
tants and  parishioners,- who  pay  to  church  and  poor, 
and  have  attained  Uie  age  of  21 :  but  I  am  perfectly 
satisfied,  that  never  was  the  intention  of  the  original 
donor.  We  may  say  now,  that  for  the  ifiiture  the  right 
shall  be  ih  this  class.  That  never  was  intended :  but  I 
do  not  know,  what  else  we  can  say  now. 


Thompson,  Baron. 

As  this  case  now  stands,  and  the  Court  is  called  on 

to   put   a    construction  upon  these  words,  'that  which 

has  been  put  upon  them  by  the  Chief  Baron,   is  the 

best;   and  Mi.  Fearon   has   then  a   clear   majority  of 

votes. 


99  OASm  IN  CHAI^qfiRY. 

ijBOT.  voleai.  He  hfts  q^  rest^  entirely  upon  tfa^ ;  for  a  poU 
WA8  opened,  witli  the  concurrency  pf  the  other  candidate^ 
^t  which  voteg  were  takep,  x^ot  confined  to  the  desorip-* 
Wfi^Vf  tU)%  now  appe^uring  to  l^  the  right  one ;  but  much  more 
extensive;  letting  in  a  great  number  of  other  persons. 
But»  taking  it  any  way/  there  is  a  ^le^  majori^  for 
'MxnFearon.  Th^^ore  tb^  Pecre^  must  be,  that. the 
trustees  do  present  h^. 

GRAHAM*  Baron* 

I  had  taken  up  an  idea  early  in  this  cause,  according 
to  what  is  now  the  opinion  of  the  Court ;  and  the  only 
doubt  in  my  mind  arpae  from  the  circumstance  of 
what  passed  in  1762;  leading  to  a  suspidon,  that  a 
4i^U89iQn  took  pl^u^  then  upon  that  subject ;  and  Lord 
Jf(frthington^  a  very,  great  authority,  wai^  of  opinion, 
that  ibe  words  wen^  so  vague  an4  unintelligible,  that 
they  ought  to  be  rejected.  At  the  time  I  was  prepared 
to  say,  fortified  by  the  opinion  of  the  rest  of  the  Court, 
that  Lord  Northingion  in  that  had  not  followed  the 
f^Wrse  of  the  authorities,  by  omitting  to  put  a  con- 
atn^ction  upon  words,  though  vague  and  difficult,. call- 
iu^  for  1^  con^t^ctiQn ;  pteejrving  the .  masim  ''  ut  res 
^  mqgU  valmt  guam  pcrefti.'*  .  Therefore  J  should  have 
Jbeen  prep^ed  to  say,  the^  words  ought  to  haye  some 
construction  put  qjpon  them ;  and  tb^t  construction  ought 
to  have  been  that,  which  is  now  given ;  and  there  is  not 
much  difficulty  in  that ;  for,  though  J  agree,  the  ori- 
ginal idea  was,  that  the  donor  meant  ip  the  conunon 
and  popular  sense  the  principal  inhabitants,  yet  he  has 
done  no  more,  than  every  illiterate  .testator,  who  in  .his 
WiH  hfui  used  language  wUhout  any  definite  idea.  But 
^  Court  of  Justice  mu^  tak^  some  liberty  with  the 
worda;  and  fot  the  purpose  of  certainty  must  ascribe 
a  distinct  sense  to  them*  Then  the  con3truction  of 
Ihese  words  must  be  inhabitants  and  parishioners,  i.  e. 

Inhabitants, 
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Inbabitaot!^  being  Pmshioneid.    Then  the  other  mem- 
ber of  the  description  must  be  taken,  either  as  explana- 
tory or  alternative ;   it  does  not  sigAify  which.    In  the 
first  senise  it  is  impossible  to  refer  it  to  the  choice  of 
all ;  as  an  election  by  the.  inhabitants  and  parishioners^ 
generally,  must  create  infinite  confusion;  and  that  pro- 
bably was  not  the  donor's  meahingi  fifom  the  words  he 
has  added.    Therefore  we  must  re£3r  to  the  other  memr 
her;   which   is    constmed>    thosCi  who  pay  to  chuieh 
and    poor;    as    contradistinguished    firom    those,    who 
from  poverty  are  to-be  presumed  not  to  have  a  mind  pf 
their  own ;    and    those,  who  are  21 ;    as   contradistin- 
guished from  those,  who  from  infancy  or  coverture  are 
in  the  same  condition;     That  is  a  satisfactory  cpnstruc- 
tibn*     Therefi>re  Mr.Fearon  must  be  presented;    Then 
there  is  no  difficulty  from  the  want  of  a  formal  no- 
mination.   The  trustees,  perplexed  by  these  words/  re- 
sort to  the  only  mode ;  an  election ;  and  the  nomination 
stands  upon  the  siun  total  of  those  names,  who  according 
to  the  opinion  of  the  Court  are  entitled  to  vote.    Then 
the  present  trustees  are  to  present  according  to  that 
nomination.     As  to  the  costs,    the  rest  of  the  Court 
have  said  nothing  upon  that,  rery  properly.     The  cross 
suit  was  instituted  perfectiy  without  ground,  and  in  a 
spirit  I  do  not  perfectly  approve ;   for  it  is  impossible 
to  maintain    the  subsequent  nomination  by  signatures, 
obtained  behind  the  backs  of  every  body ;  when  clearly 
tfota  what  passed  at  the  election  every  one  conceived 
that  the  proper  nomination.     Their  conduct  therefore 
was  an  exertion  of  power  without  right,  and  bordering 
upon  vexation.     But  considering,    as  the  rest   of   the 
Court  seem  to  do,  that  this  was  a  contest  in  the  parish, 
and  not  between  individuals,  I  shall  say  nothing  asr  to 
costs. 


ia09. 


FsARoir 

WXB^ 


The 
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'  The  Decree  declared  that,  the  nomination  of  the 
Plaintiff  Fearon,  appearing  to  have  been  by  the  major 
part  of  the  parishioners  pa3ring  scot  and  loty  and  be- 
ing of  the  age  of  SI,  the  trustees  ought  to  present 
Fearon. 


The  costs  of  the  trustees  were  pressed ;  but  refused 
"by  the  Court ;  and  the  Chief  Baron  observed,  that  the 
Plaintiff's  expence  was  brought  upon  himself  by  en- 
gaging in  a  subject  of  great  obscurity;  and,  as  to  the 
cross  bill  by  Palmer,  that  it  was  a  fresh  suit,  created 
by  himself,  of  a  perfectly  different  nature ;  and,  being 
unsuccessful,  he  must  pay  the  costs  of  it  (SI). 


(%l)  See  The  Attorney  Ge- 
neral V.  NeiDcombCf  the  pre- 
ceding case.    Attorney  Gene- 


ral V.  Toriter^  ante,  Vol.  X> 
335,  and  the  note,  347. 


WARE  x7.  HORWOOD. 


1807. 
jMneeth.lth. 

Ante, 
Vol.  X,  209. 

The  Decree    ;  rpHIS  Cause  (22)   came   on  upon  a  Petition  of  Re- 
*  Ti™fc    ^"^^^  hearing,  by  the  Defendants,  and  for  farther  direc* 

^'  •  tions:   the  original  Plaintiff' haying  died ; .  and  the  Bill 
JarisdicUon  of  ^^j^^  ^y  his  executors. 
Eqaity  to  or- 
der Instm* 
ments  to  be      '  ^^  Samuel  Romilly,  Mr.   Hollist,    Mr.  Hart,     and 

delivered  up,  '  ^^*  Cooke,  for  the  Plaintiff. 

even  upon  legal 

objections,  as        The  Attorney  General,  Mr.  Richards,  )Emd  Mr.  Martin, 

under  the  An-  for  the  other  sureties.  Defendants,  stating  the  questions, 
naityAct,  aris-  Igj. 

inginoidenUlly      ^g^)  Reported  ante.  Vol.  X,  200,  UnderhiU  v.  Honoood; 
m  the  exer-  ..        / 

-.-•-^    c        's.      «^  "»o  references, 
cise  of  equit- 
able jarisdiction ;  as  upon  extreme  inadequacy  of  consideration,  and 
GonUribation  among  several  Sureties. 
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Isty  Irhe^ier  dus  Cottrt.  can  give  relief  upon  instru* 
menta^  declared,  void  ,at  law  under  the  Annuity  Act  ( 23 ), 
Sdly,  as  to  tbe  inadequacy  of .  consideration,  declined 
to  argue  the  case;  observing  merely ,  that  the  concur- 
roit -jurisdiction,  even  where  the  defects  are  legal,  was 
considered  by  the  Ijord  Chancellor  in  Bromley  v.  Hoi' 
kuui{24f)  as  established;  especially  in  the  strong  case  of 
Byne  v.  Potter (25);  where,  though  there  was  not  even 
an  account,  to  attract'  the  jurisdiction,  the  party  admit- 
ting, that  he  was  over-paid.  Lord  Loughborough  held 
tbe  circumstance,  that  the  securities  were  outstanding, 
sufficient  to  maintain  it* 


1807. 


HoKwodlD. 


Mr.  Alexander  and  Mr*  Bell,  for  the  Defendant.Coar^,. 
insisted  upon  the  difficulty  of  this  Court's  interfering 
upon  legal  questions.  The  jurisdiction,  upon  con- 
tract, to  prevent  '  multipUcity  of  suits,  capnot  be  as- 
sumed, unless  perhaps  in  very  rare  instances,  and  under 
very  special  circumstances.  The  consequences,  of  asr 
Burning  such  a  jurisdiction,  upon  contract,  for  payment 
of  money,  merely  on  the  ground,  that  the  question  might 
be  more  conveniently  tried  in  one  action,  the  partieci 
having  several  remedies,  would  be  mischievous.  The 
cases  of  injunction  under  that  head  are,  where  one 
general  .right,  a  right  of  fishery,  for  instance,  is  to  be 
settled ;  which  a  litigious  party  might  make  the  subr 
ject  of  several  actions.  .  This  Court  properly  prevepts 
that;  compelling  all  the  parties  to  stand  or  fall  by  the 
event  of  one  action ;  which  secures  the  benefit  of 
all  proceedings,  that  could,  be  had  against  all  the  other 
parties. 


The   ground  of   inadequacy  of  consideration,    as  it 
has  been  acted  upon,  is  too  vague  to  affi>rd  a  principle 

for 

(23)  SUtate  17  Geo.  Ill,     note,  ante,  Vol.  II,  36. 
€.  26,    repealed    by  statate         (24)  Ante,  Vol.  VII,  3. 
58  Geo,  III,  c.  141.    See  the  (25)  Ante,  Vol.  V,  600. 


80 


OASES  IN  OHANCERY; 


IBOTv 


Ware 

HORWOOD. 


for  relieving  these  parties  from  &eir  contrftet :  this  not 
being  the  case  of  a  young  man,  or  a  person  Jn  any 
particular  distress,  beyond  what  is  to  be  inferred  from 
the  nature  of  die  transaction.  The  bill  is  not  framed 
to  support  a  case  of  redemption  and  o<HntribBtion ;  not 
stating  any  offers  vrith  that  liew;  and  as  to.  redempticMif 
Ae  injunction  is  too  extensive.  In  the  ordinary  case 
of  a  mortgage  the  mortgagee  is  never  enjoined  againgt 
proceeding  upon  his  legal  remedies  against  die  mort- 
gagor or  his  isureties.  The  bill  therefore  ought  to  have 
been  disimssed ;  or  at  the  utmost  the  parties  should 
have  been  left  to  proceed  at  law,  as  they  might  be  ad- 
vised. The  Defendant  Giblett  has  had  the  decision  of 
the  proper  jurisdiction  upon  such  a  question (%);  and 
is  fixed  with  a  judgment  against  him.  He  could  not 
possibly  raise  an  equity  upon  the  foundation,  that  he 
bad  not  pleaded  properly.  Then  can  the  mere  character 
of  surety  give  the  co-sureties  a  right  to  force  the  creditor 
through  all  this  litigation  in  equity,  for  the  purpose  of 
igetting  rid  of  that  judgment?  Whatever  claims  for  a 
contribution  may  subsist  between  them,  they  have  no 
equity  against  the  creditor. 


The  Lord  Chancellor. 
This  case  from  its  nature  and  importance  certainly 
deserved  re-consideration.  The  object  of  the  Decree 
was  simply  to  ask  the  assistance  of  the  Court  of  King's 
Bench  upon  the  construction  of  this  Act  of  Parlia- 
ment (S7),  as  applied  to  the  circumstances  of  fact  in 
this  case ;  instead  of  taking  the  course  of  amending  the 
bill;    and  the  injunction  was   intended  to  operate  only 

until 


(20)  Coare  v.   Gihieii,  3  East,  461.    4  East,  85. 
(27)  Sut.  17  Geo.  Ill,  c.  26. 


cAs£8  m  ghXncery,  »* 

nota.tbe  teub^^  which  Was  eonsidered  as  a  cause  ki  piart         ld09. 
htBfdf  should  be  keai^d  l^riiugbout.  Warb 

Wbh  regard  to  the  ciieiiii^st^Geii  of  this  (ia^,  fiiist,    fiORW0O)». 
die  surety  by  a  separate  instniinent,  Lord  Wkichelsea's 
Que  («8)  decided,  gi«At  doubt  having  befoife  ^ireviffled,  j^J^^^J^J^J^ 
Ikat  the  ciicmpfttttice^   that  one  €^rety  became  so  by «  ^^  Sureties 
aeporale  instninieni,  makes  )ao  diSkten6e  di  th^  rda-  ^^^^i  ^q^  is  so 
tion  among    tibe  others.      The  material   ciKmmstatices  by  a  separate 
arose  out  of  the  death  of  Cleophas  domier^  and  whiKt  Instmmeot 
has  taken  pLice  since  with  respect  to  his  assets.     Gibleit 
has  had  .an  c^portnnity  of  defending  himself  at  law ; 
and   in   fiict  a  judgment  was    recovered  against  him ; 
and,  I  agree,  generally  speaking/  that  a  jurisdiction  does    No  relief  in 
not  arise  here  from  the  mere  circumstanoe^  that  a  party  Equity  upon 
has  omitted  to  make  a  proper  defence  at  law.    Xn  the  ^^  omUsion 
case  of  SeoU w  Nesbiit{99)j .  the  Master  having  disal-  ^    *   ® ^'^^ 
lowed  a  debt  on  the  ground  -of  usury.    Lord  ThurUm 
allowed  a  debt  to  stand.;  holding,  that  the  omission  to 
take  advantage  of  the'  usury  at  law,  was  no  ground  fbr 
rdief  in  equity. 

I  will  consider  this  case,  for  the  present,  as  if  Under- 
-mi  had  been  the  only  person  bound.  The  argument 
is,  diat,  if  a  memorial  has  not  been  duly  registered,  the 
securities  are  void,  sTnd  this  Court  has  a  jurisdiction  to 
order  them  to  be  delivered  up.  I  lay  stress  upon  those 
words;  observing  throughout,  that  the  argument,  con- 
-testing  the  right  of  this  Court  to  decide  legal  ques- 
tions, connders  that  right,  as  if  this  Court  had  nothing 
else  to  do.  But  the  question,  is  not  upoii  that  mere 
right,  but  whether,  if  the  Court  has  juiisdiction  upon 
equitable  grounds  to  ord^r  instruments  to  be  delivered 
-up,  and   those   grounds .  involves  the  consideration   of 

legal 
.  (28)  In  the  Coart  of  Ek-  of  WkuAekea,  1TO7,  2  Bom. 
eheqaer.  Deermg  v.  The  Earl     Sf  PnL  270. 

(20)  2  Bro.  a  a  041. 
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legal  points,  this  Court,  exercising  that  equitable  juris- 
diction  to  order  instruments  to  be  delivered  up,  shall 
not  decide  the  legal  points,  arising  incidentally  in  the 
exercise  of  that  equitable  jurisdiction ;  and  in  general 
cajses,  where  the  Court  has  the  equitable  jurisdiction, 
it  has  a  clear  right  to  decide  for  itself  those  questions, 
ai^ng  incidentally ;  with  the  view  to  determine  the  prin- 
cipal qujBstioni  so  much,  that  this  Court  in  such  cases 
is  not  even  boimd  to.  act  upon  the  answer,  given  to  it 
by  a  Court  of  Law. 


I  cannot  distinguish  this  case  from  Bromley  v.  Hoi* 
land{^),  and  the  cases,  upon  which  that  proceeded; 
and  which  upon  that  occasion,  as  has  been  ob- 
served, I  represented  to  have  bound  the  judgment  of 
the  Court.  It  cannot  depend  upon  the  number  or  com- 
plication of  the  legal  questions.  Whether  they  are 
more  or  less  in  number/  and  more  or  less  difficult  and 
complicated,  thb  Court  must  deal  with  them,  as  it  can. 
The  same  power  and  the  same  principles,  that  authb- 
rised  the  course,  that  was  taken  in  those  cases,  calls 
upon  the  Court  to  exercise  the  more  difficult  duty, 
standing  upon  the  same  principles,  though  involving 
legal  questions,  more  numerous,  difficult,  and  compli- 
cated. Upon  the  jurisdiction  to  order  the  instruments 
to  be  delivered  up,  therefore, .  I  have  no  doubt ;  and,  I 
think,  whatever  difficulty  was  at  first  stated,  those  cases 
might  be  demonstrated  to  be  right;  attending  to  what 
Courts  of  Equity  have  done  in  other  cases  as  ta  order- 
ing instruments  to  be  delivered  up ;  and  to  the  prin- 
ciples, upon  which  the  Court  of  Exchequer  proceeds 
as  to  policies  of  insurance ;  for,  though  the  prac- 
tice is  familiar  to  neglect  entirely  that  part  of  the 
prayer  of  the  bill,  which  desires  to  have  the  poUcy  de- 
livered 

(30)  Ante,  Vol.  YII,  3.  See  the  refereoces,  and  the  note, 
II,  30. 
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Evered  up;  and  having  got  the  discovery,  to  go  and 
make  defence  at  Law,  yet  the  fonn  of  the  Bill  proves 
the  old  jurisdiction;  that  the  Plidntiff  might,  if  he 
thought  proper,  apply  to  have  the  instrument  delivered 
up» 


1807* 


Wars 

V. 
H0RW00D« 


In  this  case  the  jurbdictipn  has  heen  supported  also 
upon  other  grounds :  viz.  to  prevent  multiplicity  of 
suits;  which  is  not  the  accurate  way  of  stating  that 
ground  of  the  jurisdiction.  The  more  correct  mode,  of 
stating  that  would  he,  that  the  variety  and  multiplicity, 
of  the  suits,  that  may  be  brought  at  Law  and  in  Equity, 
fiimish  some  principle  in  Equity,  of  which  the  Court 
wiD  take  advantage,  for  the  purpose  of  deciding  once 
for  all,  whether  these  securities  are  valid,  or  not*  Therei 
is  something  in  annuity  contracts,  attending  to  the 
relation  of  principal  and  surety,  that  does  not  occur 
upon  other  contracts.  In  the  instance  of  a  grantee, 
dealing  with  a  single  person,  there  is  no  right,  except 
as  between  those  two  persons.  But,  if  he  thinks  pro-^ 
per  to  have  sureties,  and  a  variety  of  sureties,  it  must 
be  remembered,  that  the  grantee  is  the  person,  upoi^ 
whaok  the  Act  of  Parliament  imposes  the  duty,  for  hifip 
own  benefit  unquestionably,  but  ako  for  the  benefit  of 
others,  connected  both  with  him  and  the  grantor,  to 
take  care,  that  a  proper  memorial  shall  be  registered^ 
When  the  relation  of  creditor,  principal,  and  siurety, 
is  formed,  rights  are  furnished  to  the  sureties,  evea 
against  thi$  creditor*  Many  instances  occur  in  bank- 
ruptcy. There  is  one  in  this  case.  The  person  en« 
titled  to  this  annuity,  has  the  right,  in  a  caus6,  ip 
which  the  assets  o{  Cleophas  Comber,  the  principal,  are 
admimstered,  to  be  considered  a  creditor  upon  those, 
assets  for  the  fiiture  payments,  for  the  valu^  of  the 
annuity,  and  for  the  money,  to  be  paid  upon  the  re- 
purchase of  the  annuity,  if  redeemable.    If  the  surety. 

Vol.  XIV.  C  may 
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tfiayd^ife  him  to  iredort  in  the  first  instance  to  the 
principal,  Gibtett  has  that  right  in  common  with  the 
dther  sureties:  a  ri^ht  to  say,  the  creditor  in  retspect 
^f  the  annuity  fthall  seek  payment  in  that  cause ;  haying 
a  more  easy  resort  to  the  assets ;  and  even  at  the  stdt 
of  Giblett  this  Court  would  compel  them  to  go  in  for 
his  benefit 


It.  id  now  held,  that  a  sul^,  ha^g  paid,  may  nudn- 
tain  an  action  against  the  principal  for  the  whole,  and 
iigainst  each  co-surety  for  a  proportion.  In  this  case  I 
did  no  more  than  admit  the  argument  for  the  Plain- 
tiff; that  the  question  upon  the  yalidity  of  the  instru-* 
ments  could  not  be  discussed  with  him  without  affect^ 
big  the  intei'eM;  of  many  other  persons ;  and  that  Coctrt 
mght  also  urge,  that  it  should  not  be  discussed  with 
him  in  the  absence  of  aU  the  other  parties,  haying  a 
right  to  diseusd  it  The  Pfauntiff,  if  they  would  not 
be  co-Plaintiffs  with  him,  could  only  make  them  De- 
fendants. The  Bill  being  filed  upon  different  grounds, 
there  was  one,  which,  if  it  could  be  maintained,  would 
hayie  put  an  end  to  the  cause ;  that  the  securities  were 
invalid ;  and  ought  to  be  delivered  up.  If  this  Court 
had,  as  upon  principle  it  might,  taken  upon  itself  to 
decide  that  question,  would  any  of  these  persons  have 
been  permitted  during  that  discussion  to  levy  an  exe- 
cution ?  It  appeared  to  me,  that  in  restraining  that  pro- 
ceeding at  Law,  until  I  had  the  assistance  of  a  Court  of 
Law,  I  was  rei^aining  it  no  longer  than  during  the 
hearing  of  the  Cause.  This  Court  might,  if  it  thought 
proper,  have  decided  all  the  questions,  arising  at  Law ; 
and  might  have  ordered  the  instruments  to  be  delivered 
up:  but,  as  an  action  happened  to  be  then  depending, 
bringing  before  a  Court  of  Law  many  of  the  •  objections, 
though  not  aU,  I  permitted  the  further  points  to  be  put 
upon  the  record,  with  the  view  to  be  enabled  in  a  short 

time 
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to  know  the  opinion  of  a  Court  of  Law  upon  the 
pdnls.     That  was  the  only  ground,  on  which  I 

the  mjuiMlJon ;  leavjng  all  the  other  questions 

open. 


1807. 


But,  if  the  Court  of  Law  had  held  the  securities  to  be 
goody  the  Bill  could  not  have  been  dismissed :  another 
yicstinii  renakiing,  with  which  the  Court  of  Law  could 
not  deat  with  reference  to  Heathoote  v.  Paignon  (31 ), 
and  other  cases  of  that  class.  An  attempt  has  been 
made  to  eontend,  that  an  annuity  for  six  lives  is  of 
very  little  more  vjalue  than  an  annuity  for  one  life :  yet 
I  have  heard  the  witnesses  in  these  cases  represent  the 
value  of  such,  an  annuity  as  enormous.  They  forget 
also  the  difference  between  an  individual,  dealing  oc- 
canonally  u^  property  of  this  nature,  and  the  great  mass 
dT  property,  conprised  in  these  offices.  In.  the  case  of 
Hmtkcmie  v.  Paigmm  the  party  had  been  subject  to  the 
goats  Irn  purse  fTas  not  better  than  his  constitution; 
yet  aa  aonuity  from  a  man  under  those  circumstances 
fer  his  own  life  was  considered  just  as  good  as  an  an«. 
imity,  well  secured,  and  upon  a  very  good  life  $  and 
the  market  price  was  resorted  to,  as  fiimishing  a  prin- 
dple,  upon  which  two  individuals,  who  might  deal,  as 
iSbtey  thought  proper,  must  be  conadered  as  dealing; 
Without  any  attention  to  the  nature  of  the  security,  or 
the  party*«  state  of  health ;  and,  as  generally  six  years 
pisdiaae  was  given  for  a  good  life  and  a  good  secu- 
rity four  years*  puechase  upon  a  bad  hfe,  with  bad 
flscyrityt  was  oonsEdered  an  exceedingly  oppressive  bar- 
gun. 

But,  supposing  that  right,  this  Bill  could  not  have 
been  dismissed  at  the  original  .hearng ;  on  account  of 

the 


Warb 

V. 

HoRwoobfr 


(31)  2  Bro.  a  C.  107. 

c« 
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the  right. of  the  surety,  as  agabist  the  original  debtor^ 
which  he  could  not  obtain  without  calling  before  the  Court 
all  the  other  parties;  and  the  Injunction  wa9  proper ; 
attending  to  the  principle,  upon  which  it  was  grated ; 
that  pending  the  hearing  the  question  should  not  be 
decided  by  taking  execution ;  and  the  course,  that  was 
adopted  was  no  more  than  a  mode  of  hearing  the  cause, 
instead  of  determining  the  questions  here,  or  directing* 
a  case  to  a  Court  of  Law. 


I  do  not  therefore  think  fit  to  alter  this  Decree. 


1807. 
Before 


JOHNSON,  Ex  parte. 


March  llM, 

Before 
Lord  Eldon 

and 

Mr.  Jastice 

Lb  Blanc, 

June  2d. 


LordERSKiNE  ^T^HE  Petitioner  in  July  180S,  being  confined  in  the 

Fleet  Prison,  in  execution  at  the  suit  of  Charles 
Turner  for  a  debt  of  lOOS/.  lOs.  upon  a  Capias  ad  re-^ 
spondendum,  at  the  suit  of  the  same  person  for  8000/.,.. 
and  upon  other  detainers,  and  under  a  warrant  for 
felony,  escaped  from  prison;  and  went  abroad.  A 
Commission  of  Bankruptcy  afterwards  issued  against 
him,  upon  the  petition  of  Turner.  The  Bankrupt,  be- 
Bankniptyhar-  ing  abroad,  did  not  surrender  within  the  time  pre* 
ing  escaped  scribed  by  the  Act  (  32 ) :  but,  haying  received  a  pardon, 
from  prison,  he  returned  to  England ^  and  obtained  an  Order  of  the 
was  re-taken    £Qf.j  ChmneeUor  giving  him  liberty  to  surrender,    and 

JL^    i5  P&ss  hb  examination  under  the  Commission.     He  ac« 

upon  nu  re-    * 

tarn  from  exa-  ^^^^i^S^y  attended  the  summons  of  the  Commissioners 

mination,  sur-    under  that  Order,  and  passed  his  examination  at  Guilds. 

rendering  to     hall;  and  on  his  return  from  Guildhall  he  was  taken  by 

the  Commis-  the 

sioners  under  (82)  Stat.  6  Geo.  II,  c.  89,  t.  6. 

the  Lord  Ckanr 

€eWn^%  Order,  giving  him  liberty  to  surrender  after  the  time,  prescribed 
by  the  Statute. 

Not  discharged:  nor  is  the  act  a  contempt. 
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the  oBcers  of  the  Fleet  Prison,  under  the  directions  of         id07. 
the  Deputy  Warden  of  the  Fleet.    The  officers^  accord-  ""^'^ 

ii^  to  the  affidavits^  being  apprised  by  the  Commissioners,       ^  ' 

that  the  bankrupt  had  attended  them  under  the  Lord 
CAaneeBor^a  Order,  which  was  produced,  refused  to  re- 
lease the  bankrupt,  or  to  produce  their  authority;  saying 
only,  that  they  had  escape  warrants  against  him  for  cri- 
minal, as  well  as  civil,  matter.  The  pardon  was  also 
•hewn  to  them. 

A  Motion,  for  an  Order  that  the  bankrupt  should  be 
discharged}  was  made  before  Lord  Erskine. 

TbeSolieiior  Gener€d{33)  and  Mr.  CuUen,  in  support 
of  the  Motion,  insisted,  that  the  bankrupt,  being  arrested, 
when  he  was  under  the  protection  of  the  Lord  CXdncel- 
lor*9  Order,  was  entitied  to  his  discharge;  and  the 
Warden  of  the  Fleet  was  guilty  of  a  contempt ;  according 
to  the  cases.  Ex  parte  Hawkins  {34fy  Ex  parte  King  {S5). 
Ex  parte  Donlei^tf  (36):  the  Statute  mentioning  any 
escape  warrant,  which  stands  precisely  upon  the  same 
loondation  as  any  other  legal  process  for  debt. 

Mr.  Hart,  for  the  Warden  of  the  Fleet. 
The  Warden  was  not  obliged  to  produce  the  war- 
rant. He  took  the  bankrupt  by  his  own  authority,  as 
Warden,  not  as  an  officer  of  a  Court  in  the  ordini^ry 
case;  who  must  produce  his  authority.  The  operation 
of  yoiur  Lordship's  Order  is  simply  to  give  him  liberty 
to  go  before  the  Commissioners ;  but  does  not  discharge  . 
the  £dony.    It   is    true,  according   to  the  cases,  that 

have 

(33)  Sir  SamMd  Romilly.  Ogle'i  Case,  XT,  556.  Darby 

(34)  Ante,  Vol.  IV,  091.  v.   Bavghan,  5  Term    Rep. 

(35)  Ante,  Vol.  Vtl,  312.  209. 

(36)  Ante,  Vol.  VII,  317. 
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1807.       '  have  been  meDtioned^  a  bankrupt,  going  to  surrender,  h 

^^'^'^  entitled  to  the  privilege  of  a  witness;  or  a  party,  ai- 

„       ^  '     tending  his  cause  (37);  protecting  him  ftom  civil  pto- 

^  '^''     cesT^ut  thk  bankiipt  was  in  very  diife«n»  dre^ 

stances  ;  having  escaped  from  prison^  where  he  was 
confined  in  execution  and  upon  meane  process:  in 
contemplation  of  law  therefore  considered  as  stiQ  in 
custody;  and  liable  to  he  re-taken  by  the  Warden  eren 
on  Sunday f  wherever  he  might  be  found.  Admitting, 
that  the  felony  is  at  an  end  by  the  effect  of  the  par- 
don,  the  escape  is  a  very  high  offence;  and  he  must 
be  treated  as  a  delinquent.  Upon  what  principle  can 
a  person  under  such  circumstances  be  entitled  to  pro- 
tection  Z  The  only  instance  of  such  an  attempt  is  Ex 
parte  Gibbons  (38).  The  Statute,  providing  expressly 
fcNT  the  bankrupt's  protection  dnring  the  42  days,  and 
such  farther  time  as  under  the  Act  may  be  allowed,  ex- 
cludes any  farther  protection. 

The  Lord  Chancellor  (39)* 
The  bankrupt  having^obtained  a  pardon,  I  cannot  con^ 
sider  him  as  a  criminal ;  and  he  could  not  be  re-taken 
as  such.  He  goes  before  his  creditors,  not  by  my  in- 
dulgence, but  spontaneously,  for  their,  advantage ;  be- 
ing unable  to  do  so  by  the  pardon.  The  question  then 
|s  reduced  to  Uiis,  whether,  if  the  party,  claiming 
the  privilege,  had  escaped  from  prison,  he  is  entitled 
to  protection:  and  the  right  of  the  Warden  might 
with  equal  force  be  urged  against  a  person,  attending 
as  a  witness  upon  one  of  the  Superior  Courts  of  Justice. 
The  Statute  does  not  make  a  distinction  between  an  ori- 
ginal arrest  and  an  arrest  upon  an  escape  warrant. 
They  are  put  upon  the  same  footing.  The  case  be- 
fore 

(37)  Sidgier  v.  Birch,  ante,  (3B)  1  Aik.  238. 

Vol.  IX,  60.  (39)  Lord  Enkine, 
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fort  Lord  HardmeJce  is  a  strong  case.  If  this  bankrupt 
is  to  be  Gcmsidered  as  having  been  in  contempladon  of 
law  in  the  gaoler's  custody,  there  could  be  no 
escape. 


ao 
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Th^  Lord  Chancellor  said^  the  bankrupt  might  sue     Mat  A  l^iUu 
out  a  writ  of  Habecu  Carpus,    returnable  before  Lord 
EUenbarough. 

The  bankrupt  renewed    bis  application   by  petition ;      •'vae  Isl. 
which  was  argued  before  the  Zor J  Chancellor  {40),  with 
the  assistance  of  Mr.  Justice  2ie£/aiic. 

Sir  Samuel  Romilly  and  Mr.  CuUen,  in  support  of  the 
Petition,  in  addition  to  the  cases,  cited  upon  the  former 
occasion,  mentioned  Ex  parte  White {i\ )  and  Magnall 
V.  Cooper;  insisting,  that  the  enlarged  time  under  the 
Lord  Chancellor's  Order  must  be  within  the  Statute : 
the  only  effect  of  the  Order  being  to  protect  the  bank- 
rupt ;  as  clearly  it  cannot  dbcharge  the  felony :  observ- 
ing also,  that  the  bankrupt,  surrendering  under  the 
Order,  submits  to  all  the  pains  and  penalties,  as  if  he 
had  surrendered  in  due  time;  and  ought  therefore  to 
have  the  same  protection. 

The  Lord  Chancellor  (42). 
In  Ex  parte  Turner  (43)  Lord  Hardwtcke  doubted, 
whether  he  could  order  the  bankrupt  to  attend  his  as- 
Agnees  after  the  expiration  of  the  time  allowed  by 
the  Act;  and  refused  to  make  the  Order;  unless  the 
tesignee  would   undertake    for    the   creditors,    seeking 

reUef 


(40)  Lord  EUm. 

(41)  %Bto.C.  C.A1. 


(4t)  El  Rtlmimne. 
(43)  1  Atk.  148. 
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relief  tinder  the  Commission,  that  they  would  not 
arrest  the  bankrupt.  That  doubt  always  surprised  me : 
for  nine-tenths  of  the  jurisdiction  in  bankruptcy  de» 
pends  upon  a  principle^  which  would  have  supported  that 
authority. 


This  application  b  in  the  nature  of  a  Habeas  Cor* 
pus;   and  I  should  have  thought,  it  might  have  been 
made  to  the  Lord  Chief  Justice.    But,  if  this  Act  is  to 
be  considered  as  a  contempt  of  this  Court,  I  suppose, 
a  Court  of  Law  would  leave  the  application  to  be  made 
to  the  Lord  Chancellor.    The  first  ground  of  the  appli- 
cation is,   that  the  construction   of  this  Act  of  Parlia- 
ment must  extend  the  protection  beyond  the  time,  ex- 
pressed by  the  words  of  the  Act,  to  such  farther  time 
as  shall    be  allowed    by  the  Lord  Chancellor.      This 
question  upon  the  meaning  of  the  Act  is  of  consider- 
able importance.      The  notion,    that  a  person,  surren- 
dering  in  this  manner,  is  protected,  seems  to  me  perfectly 
new.    Lord  Thurlow  used  to  say, .  in  such  a  case  it  was 
necessary  to  have  an  Order,  commanding  the  Conunis- 
sioners  to  accept  the  surrender,  and  declaring,  that  the 
bankrupt  should  be  at  liberty  to  surrender.     The  5th 
section  of  the  Act  give^  iAie  Lord  Chancellor  no  fiuther 
power;  considering  the  bankrupt,  first,  as  surrendering 
within  the  time  prescribed.      Must  not  **  such  farther 
^'time  as  shall  be  allowed*'  mean    such  farther  time, 
as  the  Lord  Chancellor  is   by  the  former  clause  (44) 
The  Lord         empowered  to  give.    I  have  frequendy  heard  from  this 
Ckaneelior^B       place,  that  the  Order,  after  the  expiration  of  the  time. 

Order,  givmg    ^y^n  |,y  jJ^q  ^^t,  does  not  give  the  bankrupt  any  pro-t 

a  Bankrupt  li*  .    <• 

i_  _^    .  tection^ 

bertv  to  sur-  ^ 

I       r  (44)  Sect.  3. 

render  after  ^    ^ 

the  time,  prescribed  by  the  Act  of  Parliamenty  is  not  mandatory  upon 

him ;  and  gives  bim  do  protection ;  except  as  it  may  shew  the  favoarable 

inclinatioD  of  the  Lord  Ckqn^hr ;  and  by  uot  surrQudering  he  does  j)ot 

incur  a  contempt. 
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tecAon,  except^  as  it  may  shew  the  favourable  biclination  1807. 

of  the  Lard  Chancellor  (45).    The  Order  is  not  man-      ^  ^^^^ 
datory  upon  the  bankrupt.    It  leaves  him  at  liberty,  to       ^  naru 
surrender,  if  he  thinks  fit ;  and  I  apprehend,  if  he  did 
not  surrender,  it  would  not  be  a  contempt.    The  ques- 
tion then  is,  what  is  the  effect  of  the  words  *'  or  on 
**  any  escape-warrant  ?" 

Le  Blanc,  Justice. 
The  Act  seems  to  be  intended  to  afford  protection  to 
a  bankrupt,  who  shall  ccvnply  with  the  provisions  of  it. 
The  5th  section,  giving  the  protection,  refers  to  the 
preceding  clauses.  I  think. the  words  '^-escape-warrant*' 
apply  to  creditors  only.  But  the  gaoler  without  any 
process,  takes  his  prisoner,  who  has  escaped.  Indepen- 
dent of  any  escape-warrant  he  considers  him  as  in  the 
custody  of  the  gaoler,  who  niay  take  him,  wherever  he 
finds  him ;  and  in  that  this  cannot  possibly  be  distin- 
guished from,  the  case  of  bail. 

The  Lord  Chancellor. 

My  opinion  is,   that  this  is  not  a  contempt.    I  can 

liever  consider  as  a  contempt  the  act  of  rendering  this 

bankrupt  to  that  custody,  from  which  he  had  escaped ; 

sod,  as  the  Law  says,  he  is  in  custody,  he  can  never  be 

to  say,  he  was  not  in  custody  (46). 


(45)  Ante,  Em  parte  Rick*  King's  Bench  by  breaking  the 
€flf.  Vol.  YI,  446,  and  the  mles,  was  re-taken  by  the 
Bote,  post,  Amm.  XV,  1.  Marshal  in  the  Court  of  the 

(46)  See  the  note,  ante.  Commissioners  on  the  day 
YoL  III,  361.  Anderum  v.  appointed  for  his  examina- 
Eamptont  1  Bar.  if  Aid.  308.  tion  immediately  after  he  had 
In  1823,  i?ae<rel/,  a  bankrupt,  surrendered,  a  little  before 
having  escaped  from  the  ens-  12  o'clock,  P.  M. ;  and  his 
tpdy  of  the  Marshal  of  the  Examination  was  adjooraedf 
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Covenant  for 
perpetaal  re- 
newal.    ^^^ 

fie  perform- 
ance refosed 
under  circom- 
atances : 
Laches;  and 
alteration  of 
the  property^ 
to  that  it  coald 
not  be  enjoyed 
according  to 
the  stipula- 
tions. 


The  city  of  LONDON  v.  MITFORD. 

'DY  Indentures  of  Demise^  dated  the  20th  of  July, 
1736j  William  Genew  demised  to  the  Plaintiffs  cer- 

*  tain  premises^  adjoining  the  river  Thames^  near  Black-^ 
friavM;  to  hold  for  40  years  from  Midsummer  1733^  at 
the  yearly  rent  of   200/.^    clear  of  all  taxes;   with  a 
covenant  by  Genew,  that  he,  WiUiam  Genew,  his  heirs 
or  assigns,   or  some  of  them,   shall  and  will  within  one 
month  next  before  the  end  or  expiration  of  the  said 
term  of  40  years  at  the  request  and  expence  of  thd' 
Plaintifik,  their  successors  or  assigns^   execute  a  lease 
of  the  premises  to  the  Plaintiffs,  their  successors  and 
assigns,   during  the  farther  term  of  40  years,  to  com- 
mence from  the  end  or  expiration  of  the  term  thereby 
granted,   at  and  under  the  like  yearly  rent,  and  pay- 
able at  the  hke  days  and  times,   and  under  the  same 
conditions,  provisoes,  covenants,  and  agreemaits,  (mu- 
tatis mutandis)  as  in  these  presents  contained;  and  so 
in  like  manner  within  one  month  next  before  the  ex- 
piration of  each  and  every  term  of  40  years  for  a  far- 
ther term  of  40  years  for  ever :  the  sltid  mayor,  com- 
monalty and  citizens,    or  their   assigns,    from  time   to 
time,  and  at  all  times  covenanting  for  payment  of  such 
yearly  rent  reserved ;  and  the  Plaintiffs  covenanted  with 
Genew y  his  heirs  and  assigns,    that  the  Plaintiffs  and 
their  successors  shall  and  will  from  time  to  time,  and 
at  all  times  before  the  end  and  expiration  of  every  t^rm 
of  40  years  accept  and  take  such  new  leaso  of  the  pre- 
mises, and  execute  a  counter-part  under  the  same  rent 
and    covenants;    and,    ip  case  the  Plaintiffs,    or  their 
successors,  shall  at  any  time  or  times  hereafter  refuse  to 
accept  and  take  such  new  lease  before  the  end  or  ex-* 
piration  of  any  such  lease  then  subsisting,  then  and  in 
such  case  the  Plaintiffs,  &c.  shall  and  will  not  only  leave 
the  demised  premises  in  good  and  sufficient  repair,  and 
quit  the  possession,   but  also  shall  and  will  convey  to 
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Genewy  his  beurs  or  assigns  for  evoTi  all  the  ground  and 
Jboildings  made  and  laid  before  the  south  side  of  the' 
fdemised  premises  down  to  the  river  Thames* 

.  *  This  lease  contained  an  exception  of  certain  buildings 
over  a  stable ;  with  a  covenant  by  the  City  to  keep  that 
stable  in  repair.  From  the  recitals  it  appeared,  tfai^t 
the  demised  premises  bad  consisted  of  a  dwelling-bouse 
and  grounds  upon  the  bank  of  the  Thames,  the  pro- 
perty of  the  Marquis  of  Hertford  g  and  a  wharf,  whidi 
was  afterwards  enlarge4  by  Uking  in  part  of  the  garden 
ground.  After  the  fire  o(  London  a  dwelling-house  was 
bulk ;  and  the  City  of  London,  having  purchased  from 
Genew*%  predecessor  a  piece  of  ground  near  Fleet  Chan* 
Aiel,  made  upon  that  ground  a  new  wharf;  and  carried 
it  on  from  the  south  end  upon  the  west  side  of  the 
ancient  wharf,  level  with,  close  to,  and  in  firont  of,  it 
upon  the  south  side,  between  the  ancient  wharf  and  the 
river;  and  leased  out  those  premises  to  different  per- 
sons ;  who  erected  buildings  in  front  of  the  wharf,  and 
the  capital  messuage  on  the  souUi  side  thereof;  whereby 
Gencw,  representing  himself  to  be  deprived  of  tbo 
light,  air,  and  prospect,  filed  a  Bill:  but  after  a  De* 
cree,  directing  an  inquiry  as  to  the  damage,  that  suit 
proceeded  no  farther,  upon  the  proposal  of  Genew  to 
grant  the  lease. 


1801. 


The  City  of 

^NDOM 
V. 

MlTFO|U>« 

[♦48] 


The  Bill  in  thi^  cause  stated,  and  the  answer  ad** 
mitted,  that  about  the  21st  of  May,  1760,  the  Com* 
mittee  for  building  Biackfriartt  Bridge  took  possession 
of  part  of '.^  demised  ground  and  the  adjoining  pre-* 
mises,  belonging  to  jkhe  City,  under  some  agreement, 
or  by  permission  of  tiie  Plaintifis,  for  the  purpose  of 
laying  it  into  tiie  highway,  leadmg  to  the  bridge; 
which  was  done  accordingly.  In  1736  Henry  Meriion, 
bought  the  inheritance  of  the  demised  ground,  ( sulgect 
to  the  leafe )  from  Geiww ; .  and  upon  the  expiration  of 

the 
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'the  lease  in  1773^  Nicholas  Turner  clwning  to  be  eti* 
titled  or  interested  in  the  premises  under  Meriian,  the 
Plaintiffs  immediately,  or  shortly  after  the  expiration 
*  of  such  lease  caused  application  to  be  made  to  Turner 
to  renew  according  to  the  covenants ;  that  repeated  ap- 
plications were  made  to  him ;  and  a  new  lease  was  pre- 
pared  by  the  FlaintiffS,  and  tendered;  but  was  never 
executed  by  Turner,  who  died  in  1774;  leaving  Nicholas 
Turner  his  only  son  and  heir.  The  widow  Henrietta 
Turner  claimbg  under  her  marriage-settlement  the 
whole  of  the  demised  premises  for  her  life,  and  one 
tnoiety  of  the  remainder  in  fee,  and  the  son  claiming 
the  renudnder  in  fee  of  the  other  money,  the  Plain- 
tiffs tendered  a  lease  to  them ;  but  they  refused  to  exe- 
cute; upon  which  the  Pliuntiffs  in  1775  filed  a  Bill* 
The  Defendants  Henrietta  Turner  and  Nicholas  Turner, 
the  younger,  by  their  answers  insisted,  that  the  Plain- 
tiffs, not  having  made  any  application  for  a  renewal 
within  one  month  before  the  expiration  of  the  term, 
t>ursuant  to  the  covenant,  were  not  entitied  to  a  re- 
ttewal.  Aftenvards  by  agreement  with  Mrs.  Turner,  a 
lease,  dated  the  dth  of  April,  1776,  was  executed ;  by 
which  she  demised  the  moiety,  whereof  she  was  seised 
in  fee,  to  the  Plaintiffs,  their  successors,  &c.  from 
Ae  5th  of  July,  177S,  for  the  term  of  40  years,  and 
the  other  moiety,  whereof  she  vras  seised  for  life,  for 
the  same  term,  if  she  should  so  long  Hve,  at  the  yearly 
rents  of  100/.  for  each  moiety;  with  a  covenant,  that 
if  she  should  be  living  at  the  end  of  the  term,  she 
would  Mrithin  one  month  before  the  expiration  of  it 
execute  a  lease  of  the  said  several  moieties  in  such 
manner,  and  under  the  same  rents,  covenants,  &c.  as 
were  contained  in  the  last-mentioned  lease;  and  that 
if  she  should  die  before  the  expiration  of  the  term,  her 
heirs  or  assigns  should  within  one  month  before  the 
expiration  of  the  term  execute  a  lease  of  the  moiety, 
#f  which  she  was  seised  in  fee,   for  the  farther  term 
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of  40  yearly  at  and  under  the  like  yearly  rent,  of  200/,» 
and  under  the  same  coyenants,  &c ;  and  so  in  like 
*  manner  within  one  month  before  the  expiration  of  each 
and  eyery  term  of  forty  years^  for  a  farther  term  of 
ibrty  years  for  ever:  the  Plaintiffs  or  their  assigns^  from 
time  to  time  and  at  all  times  covenanting  for  the  pay- 
ment of  such  yearly  rent  as  is  reserved  in  respect  of  the 
last-mentioned  moiety. 

In  consequence  of  this  arrangement  no  farther  pi^ 
ceedings  were  had  in  the  suit ;  and  the  Plaintiffs  con-^ 
tinued  in  possession  of  the  whole  premises  until  the  death 
of  Henrietta  Turner,  in  Matf  1800. 

In  1779  a  Cominission  of  Bankruptcy  bsued  against 
Nicholas  Turner,  the  son ;  and  the  Bill  in  this  suit  was 
filed  in    1802  against  him  and  the  surviving  assignee 
wider    the  Commission;    stating   applications    to    them 
for  a  renewal  as    to    the    other  moiety,  and  their  re- 
fusal; and  charging,  that  the  Phuntiffs  never  intimated 
any  intention  not  to  renew;   that  they   always  intended 
to  renew;  which  was    known    to  Turner,   the  father; 
tiiat  he  knew  the  committee    for  building  the  bridge 
had  taken  possesion  of  the  demised  premises,  or  part 
thereof,  for  some  public    purpose,    under  some  agree- 
ment,  or    by  permission    of  the  Plaintiffs;  which  had 
been  applied  accordingly  to  some  public  purposes :  and 
that  the  Pliuntiffs  could  not  then  deliver  up    the  i>08- 
sessionof  the  demised  premises  to  him;  that  he  never 
ugnified  his  intention  of  disputing  the  Plaintiflfs'  right 
of  renewal  until  after   the    expiration  of  the  lease  in 
1773 ;  that  the  true  intent  of  the  lease  of  1736  was, 
that  there   should  be   a   perpetual  renewal;  and  that, 
notwithstanding   the  Plaintiffs  did  not  strictly  conform 
to  the  letter  of  the  covenants,  yet  under  all  the  cir- 
oimstances  the.  Plaintiffs  are  entitled  to  a  renewal  bf 
the  moiety ;  and  praying  accordingly,  that  the  Defend- 
ants 
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ants  mty  be  decreed  to  execute  a  lease  of  the  banlt-^. 
*  rupt's  moiety  for  tfad  term  of  forty  yearsi  to  eornmcnce 
ftom  tlie  5th  of  July,  1773,  upon  the  terms  and  under 
Ae  ooyenants  of  the  lease  of  the  SOth  of  Julyj  1736 ; 
and  particularly  the  covenants  for  ferther  renewal 
from  time  to  time;  and  an  injunction  from  proceeding* 
in  the  .  action  of  ejectment,  commenced  by  the 
signee* 


The  answer  of  the  assignee  nnder  the  Commission 
of  Bankruptcy  insisted,  that  the  Flaintifis  not  only 
haTing  omitted  to  apply  for  a  renewal  within  the  time 
limited,  but  having  also  waived  and  ^ven  up  their 
right  to  renewal,  and  not  having  prosecuted  their  suit 
against  Turner ,  the  son,  to  enforce  it,  if  any  such  right 
remained,  are  not  entitled* 


Sir  Arthur  Piggotiy  Mr*  Richards,  Sir  Samuel 
Randlh/,  Mr*  Belt,  and  Mr*  Watson,  for  the 
Plamtiffk 
The  effect  of  the  covenant  in  the  original  lease  is 
substantially  an  agreement  for  a  perpetual  lease :  with- 
out fine,  increase  of  rent,  or  any  farther  advantage 
to  the  lessen**  There  is  nothing,  thfct  can  affect  this 
claim  in  Equity;  arising  from  the  proposal  of  the 
owner  of  the  estate,  unqualified :  the  efiect  of  the  co- 
venant being  to  enable  the  owner  to  tender  a  lease ; 
imposing  upon  the  Plaintiffs,  if  they  refuse  to  accept 
i^  the  obligation  to  quit  the  possession ;  leaving  the 
pr^nises  in  repair;  and  to  convey  their  own  adjoining 
premises.  That  obligation  does  not  arise,  until' 
they  have  refused  to  accept  b  lease,  tendered  to  them : 
and  they  do  not  covenant  to  make  an  application  for 
renewal. - 

This    does  not    resemble   the  case    of  a    lease    for* 
lives,  renewable    upon    demand   by  die   lessee    at   ihei 
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agreed  upon ;  as  in  Bridges  v.  Hiiehcock  (  47 ) :  1807. 

Rmpsforne  v.  Bentley  (48):  Baynham  v.  Guj/s  Hos^  ^^  - 
jsttof  (4d).  By  the  omission  of  tfiat  demand  the  situation 
of  the  parties  is  varied :  the  effect  of  the  relief  in  that 
case  being  a  new  contract,  upon  diffi^rent  terms :  the 
lessor  having  a  right  to  die  contingencies,  that  might 
have  attached  upon  the  new  fife ;  who  might  have  dropt 
within  a  month.  The  arguments,  addressed  to  Lord 
Tkurlow  and  the  House  of  Lords  in  the  cases  from 
Ireland f  are  not  applicable  in  this  instance:  the  lessor 
not  having  stipulated  for  any  fine,  increase  of  rent,  or 
any  thing,  making  his  situation  in  any  respect  different 
after  the  expiration  of  the  month,  from  that,  which 
it  was  before.  This  covenant  consists  of  mutual  and 
coramensurate  covenants.  The  lessor  has  his  remedy: 
die  right  to  call  upon  the  City  to  renew :  that  right 
not  fimited  to  a  month ;  but  prevailing  at  any  time  be- 
fore the  expiration  of  the  lease;  and  upon  their  re- 
fusal the  right  to  have  the  premises  surrendered,  in  re- 
pair, an^  a  conveyance  of  the  other  premises.  That 
covenant  could  not  be  enforced  against  the  tenant  at 
law  without  tender  and  refusal ;  and  the  Plaintiff^  never 
vere  called  upoii. 


The  object  of  this  covenant  being  clearly  a  perpetual 
renewal,  admitting  no  possible  doubt,  the  Plaintiffs, 
eonung  within  a  reasonable  time,  are  entitled  to  the 
benefit  of  their  contract  upon  the  principles  appli- 
CiUe  to  specific  performance;  if  they  have  not  aban- 
doned their  right;  as  upon  the  dates  and  circum- 
rtances  they  cleariy  have  not  The  objections  are,  1st, 
Laches :   Sdly,  that  the  property  has  been  so  altered, 

that 


(47)  1  J»ro.  P.  C.  622. 

(48)  4J»ro.  C.  C.  416. 
(4§)  Ante,  VoL  III,  295. 

Moor€  V.    FoUff,    VI,    232. 
fygmUeu  v.  May,    IX,  325. 


Bay  ley  ^.  T%e  Corporation  of 
Leominster,  3  Bro.  C.  C.  529. 
Ante,  Vol.  I,  476,  and  the 
noU% 
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that  the  Plaintiffs  have  put  it  out  of  their  power  ta 
perform  their  part  of  the  contract.  From  the  nature 
of  this  case  the  time  could  not  be  essential.  Where 
relief  against  the  lapse  of  time  has  been  refused,  the 
loss  by  not  receiving  that  fine  could  not  be  measured. 
Upon  the  point,  that  time  is  not  essential,  in  this  Court, 
where  complete  compensation  can  be  made,  it  is  suf- 
ficient to  refer  to  the  review  of  the  principles  and 
and  authorities,  taken  by  your  Lordship  in  the  case 
of  Setan  v.  Skule  (50).  This  is  not  properly  a  case 
for  compensation;  as  there  could  be  no  damage.  In 
the  cases  upon  leases  for  lives  renewable,  what  could 
be  the  measure  of  compensation :  who  could  say,  thatj^ 
if  the  renewal  had  been  duly  made,  all  the  Eves,  with 
a  fine  upon  each,  a  principal  part  of  the  profit,  might 
not  have  fallen?  In  some  of  those  cases,  particularly 
Eaton  V.  Lyon  (51),  besides  great  laches,  there  was  an. 
express  declaration  as  to  the  period,  at  which  tbe  new 
lease  should  be  taken.  In  this  case  the  PlaintifiTs  are 
to  pay  nothing  but  the  rent  of  200/. :  the  lessor  was 
to  have  no  advantage ;  and  each  party  was  under  equal 
obligation  to  make  the  lease  renewable  for  ever,  with 
the  exception  of  the  power  to  the  lessees  to  discharge 
themselves  by  doing  another  act  The  object  was  to 
protect  the  lessor  from  being  called  upon  to  renew  until 
a  mondi  before  the  expiration  of  the  lease*  At  that 
period  a  lease  could  not  have  been  granted:  the  estate, 
being  then  in  strict  settiement.  After  the  bankruptcy 
the  assignees,  though  they  might  have  been  called 
upon  to  execute  a  lease,  could  during  the  life  of 
Mrs.  Turner  receive  nothing  to  di^de  among  the  ere-* 
ditors.  The  laches,  in  suspending  the  suit  under  the 
circumstances,  without  the  least  prejudice  to  any  one, 
amounts  to  nothing. 


The 


(60)  Ante.  Vol,  VII,  M5.     (51)  Ante,  Vol.  Ill,  COO. 
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^  Ihe  other  objection^  the  inversion  of  part  of'  the 
premises  in  1760,  taking  that  to  be  as  it'  is  represented^ 
not  upon  evidence,  is  wsived  by  the  receipt  of  the  rent 
afterwards.  The  conversion  was  the  Act  of  the  Legis- 
lature, which  the  tenant  could  not  prevent*  The  only 
consequence  is,  that  it  is  now  impossible  for  the  lessees 
to*  redeem  themselves  from  their  contract  for  perpetual 
renewal ;  which  through  that  Act  of  the  Legislature  is 
become'  absolute  against  them :  the  lessor  obtaining  an 
advantage,  for  which  he  did  not  stipulate ;  that  they 
luwe  been  thus  deprived  of  the  capacity  they  had  re-* 
served  of  redeeming  themselves  from  their  undertaking 
to  renew. 

Mr.  Alexa$»der,  Mr*  HoUist,  and  Mr.  Mitfard,  fot 
die  Defendants. 
•  The  whole  course  of  decisions,  giving  relief  in.  these 
cases,  is  very  extraordinary;  notwithstanding  stipula-: 
tions,  most  distinctly  expressed,  the  lessor  having  con- 
tracted for  particular  benefits.  Courts  of  Equity  assuming 
a  poWer  to.  treat  those  benefits,  specially  contracted 
for,  as  immaterial,  to  vary  the  contract,  made  by, 
the  parties,  to  firame  a  new  contract,  and  to  compel: 
them  to  act  upon  it ;  as  in  the  case  of  relief  against 
die  defective  execution  of  a  power :  Holmes  v.  Cog"^ 
kitt{5S);  and  reHef  against  forfeiture.  Great  Judges- 
have  expressed  considerable  doiibt  upon  the  jurist 
diction  in  all  these  cases ;  though  it  is  too  late  nam 
to  abandon  it  The  question  therefore  is,  whether* 
that'refief  can  be  administered  under  the  circumstaqces: 
of  this  case.  By  this  contract,  which  is  absolute 
against  the  lessor,  to  grant  a  lease  upon  request,  a- 
particular  provision  is  made'  for  the  event  of  a  refusal 

by 
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te&t.         by  tbd  Gty  to  accept  the  lease :  an  event  fbieseen^  ud 

^  ^^!!^      .   pt^vided  for,  by  both  parties.    By  the  conduct  oF  the 

London       ^^ssees  with    iJie  Committee    for   building  BlackfrUi/rtf 

'iK     ^      Bridge  part  of  these  premises   is  converted  into  the 

•MiTFoKD.     j)ublic    road,     Th^  Plaintiffs,    not   prosecuting  duritig 

80  years  the  claim  they  made  in  a  Court  of  Justice,  and 
accepting  a  lease  with  stipulations  perfectly  diffisrent; 
and  a  title  more  limited,  leaving  the  reversion  freed 
from  the  fo^rmer  stipidations  by  Turner f  must  be  <!oii^ 
sidered  as  having  actually  abandoned  their  claun.  The 
lessor  might  waive  the  relief,  which-  they  have  made 
impoBsible :  but  that  can  operate  only  for  his  benefit  % 
and  they  cannot  insist  upon  the  consequences,  of  dieit 
own  wrong.  A  lease  might  have  been  effectually  granted 
by  a  fine;  and  in  the  improbable  event  of  tnoie  issue 
a  Decree  to  hold  and  enjoy  would  have  been  obtained 
against  ah  infant;  who,  when  of  age,  m^ht  have  oon- 
firmed  that  lease. 

:  The  authorities  do  not  establish  this  proposition) 
ftiitt  where  the  legal  efiect  of  the  covenant  is  to  renews 
if  the  application  shaH  be  made  at  a  particular  time,  k 
specific  performance  shall  be  decreed  oil  the  ground, 
that  the  time  is  indifferent.  The  cases  cited  apoti 
leases  for  lives,  are  against  that.  AUen  v.  HUttm  ( 54  ) 
i»  a  positive  authority;  and  Mr.  Fonblanque's  observa- 
tion upon  the  nature  of  the  property,  a  colliery,  ad^ 
mits,  that  the  decision  was  upon  genera!  principletu 
The  tfgument,  that  the  covenant  for  renewal  was 
absolute,  and  Ae  period  not  material,  might  have  beeil 
urged  equally  in  that  case,  as  in  this.  This  contract 
n  absolute  in  one  sense ;  that  it  is  a  contract  for  a  per^ 
fietaal  right  of  renewal;  but  not  without  conditions^ 
^e  time   is  expressly  limited   by  the  contract ;  and  if 

the 
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'Ae  wet  U  not  done  within  that  tune,  the  party  is  tiat 
boniid.  It  is  admitted,  that  no  action  could  be  brought. 
tf  ^e  prindpte  of  the  Court  as  to  time  in  the  case  of 
m  pnrchflBBe  has  any  appHcation  to  thi^  question,  yet  in 
"Aoke  cases  the  right  to  a  specific  performance  may  upon 
tii0  cireumstiinces  be  waived.  In  those  cases  both  par- 
ties am  bound  in  the  same  degree. 

■       •  ■    •  ■ 

SSv  ArihUttr  Piggotty  in  Reply. 
This  ease  contains  no  circumstance,  that  can  pps-* 
ail^  make  the  time  material.  The  lessor  has  only  his 
rent  to  receive.  The  Act  of  Parliament  for  building 
Biaekfriari  Bridge  was  notice:  yet  the  lessors  pro- 
Meded  to  receive  the  rent;  not  making  any  claim  of 
compensation  for  their  interest  in  the  reversion  firom 
Ae  year  1760  to  the  expiration  of  the  term  in  1778; 
Aat  Act  being  compulsory  upon  the  Plaintiffs,  who  had 
not  die  power  to  resist  it;  and  submitted  to  by  those 
who  alone  were  entitied  to  dispute  it.  The  perpetual 
renewal  was  as  much  part  of  the  consideration  as  the 
tent 


IdOt. 
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The  Lord  Chancellor. 
-  The  original  lease  states  with  great  precision  the 
cifcumstances,  and  the  difficulties,  attending  those  cir- 
immstanees,  in  which  this  property  was  at  that  time 
phced.  The  Decree,  upon  the  Bill  filed  by  Genew,  was 
Angular ;  and  the  difficulty  of  executing  it  led,  as  was 
pfdbable,  to  a  compromise,  that  ended  in  the  lease, 
tfiat  was  granted,  upon  the  proposal  of  the  lessor ; 
tat  the  proposal  was  made  by  Genew ;  and  it  appears 
to  me  to  have  been  mib6tantia%  part  of  that  proposal, 
AmX  whoever  was  to  be  the  owner  of  Geneufs  land  was 
«isQ  to  be  owner  of  the  land,  the  property  of  the  City, 
tiiat  i*rept ^between  hi^  land  and  the  river:    and,  on 
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the  other  hand^  that;  while  they  held  the  lease,  they  weit 
also  to  have  the  interest  in  Geneic's  land :  in  effect  thapt 
they  w3re  to  go  together.  The  lease  contains  an  excep- 
tion of  certain  buildings  over  a  stable ;  and  an  express 
covenant,  as  to  those  premkes,  that  the  City  will  from 
time  to  time,  while  they  shall  be  lessees,  repair  all  those 
under-buUdings,  forming  the  foimdation  of  the  buildings 
above,  which  are  not  the  subject  of  the  demise.  The 
meaning  of  the  covenant  for  renewal,  though  not  accu- 
rately expressed,  I  take  to  be,  that  the  lessor  will  a 
month  previously  to  the  expiration  of  the  lease  upon 
request  grant  another  lease. 


Upon  the  question,  whether  this  is  a  covenant^ 
under  the  qualifications,  belonging  to  it,  for  perpetual 
renewal,  the  Court,  whatever  might  be  its  inclination 
upon  ambiguous  words,  could  not  be  justified  in  saying, 
this  is  not  clearly,  provided  the  terms  are  all  properly 
complied  with,  a  covenant  for  perpetual  renewal,  in 
terms  the  most  express.  Part  of  the  same  covenant 
is,  that,  in  case  the  lessees  shall  refuse  to  accept  such 
new  lease,  they  shall,  not  only  leave  the  demised  pre- 
mises in  repair,  and  quit  the  possession,  but  shall  also 
convey  their  own  premises  adjoining.  Different  con- 
structions have  been  represented  as  agreeable  to  the  real 
intent  and  meaning  of  these  covenants  at  Law.  It  has 
hardly  been  attempted  to  argue,  and  cannot  be  main- 
tained, that  an  action  of  covenant  for  the  non- 
execution  of  the  lease  could  not  have  been  sup- 
ported, if  the  request  had  not  been  made  by  the 
lessees:  but  it  is  contended,  that,  though  the  request 
WAS  not  made,  yet  the  forbearance  or  refusal  to 
make  the  request,  or  to  make  it  at  any  ^ven  time, 
does  not  furnish  an  answer  to  a  Bill  for  a  specific  pery 
formance ;  representing,  that  a  request,  or  a  request 
at  any  given  time,  is  not  of  the  substance  of  the  con- 
tract. 
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ftract  As  to  the  obligation  upon  the  City  to  make  ,tke 
jEequest,  it  is  contended,  that  it  was  open  to  the  lessor  at 
JiH  times  during  the  period  of  forty  years,  to  call  upon 
.the  lessees  to  say,  whether  they  would  or  would  not 
jat  the  end  of  the  term  accept  a  new  lease;  and  that, 
if  he  called  upon  them  twenty  years  before  the  expiration 
of  the  lease,  and  they  had  not  before  the  end  of  it  ac- 
cepted, or  if  they  refused  to  accept,  they  were  boimd 
lo  repair,  and  give  up,  the  premises.  It  was  contended 
upon  the  other  hand,  that  this  covenant  by  the  City  is 
io  be  connected  with  the  preceding  covenant  by  Genew\ 
and,  that  this  is  no  more  than  a  covenant  by  the  City, 
that,  if  they  should  a  month  before  the  expiration  of 
|he  lease  call  for  a  new  lease,  and  the  lessor  should 
execute  a  lease,  they  would  execute  a  counter-part  of 
-the  lease>  so  called  for  by  themselves ;  or  give  up  the 
possession,  putting  the  premises  in  repair,  and  con- 
vey the  other  premises.  If  it  was  material  to  decide 
that^  I  think  Genew  had  power  to  call  upon  them, 
though  they  declined  to  make  the  request ;  and  the 
words  are  much  too  large  to  admit  a  construction  more 
limited. 
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Another  question,  if  the  decision  of  it  were  neces- 
sary, would  hear  considerable  argument ;  upon  the 
teal  effect  of  the  covenant  upon  the  part  of  the  City: 
whether,  for  instance,  if  they  refused  to  accept  a  lease, 
tfiose,  who  claim  under  the  lessor,  could  demand 
more,  than  that  they  should  quit  the  possession ;  leaving 
the  premises  in  repair ;  giving  up  also  the  land,  inter- 
jected between  those  premises  and  the  river:  or, 
whether  the  covenant  is  to  be  considered  as  not  merely 
pointing  but  a  specific  remedy,  but  also  as  giving  a 
right  to  damages.  The  inclination  of  my  opinion 
upoa  that  is,  that  the  City  have  an  option  to  give  tip. 
these  premises  at  the  end  of  forty  years;  or  to  continue 

the 
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IBW.         the  owners  for  ever,  if  they  thought  proper:  if  they  did 
The  City  of   ^^^'  ^^^^  ^®  lessor  was  to  have  thrown  back  into  his 
London      hands  the  prenuses  demised,  in  good  and  sufficient  repair; 
with  the  convenience,  that  would  arise  from  the  property 
he  would  acquire  in  the  premises  lying  between  the  de- 
mised premises  and  the  river. 


MiTVOKD. 


The  lease  of  1776  by  its  recitals  proves,  that  no 
application  had  been  made  previously  to  the  expiration 
of  the  former  lease  nt  Midmmmer  1773i  The  letter 
of  Turner f  in  November  following,  is  plainly  written  by 
a  person,  applied  to  as  to  the  interest  of  himself  and 
others  in  the  property;  desiring  information  as  to  the 
wharf,  and  the  premises,  which  they  were  to  leave  in 
repair.  The  argument  is  this;  that,  the  lessor  wad 
under  an  engagement  by  the  lease,  that  thb'  City,  if 
they  thought  proper,  shoidd  have  the  premises  for  forty 
yearsi  upon  request,  renewable  for  ever:  that,  if  re- 
newed at  the  end  either  of  the  first  or  second  period  of 
forty  years,  the  City  were  still  to  have  an  option  to  give 
tip  the  premises :  but  then  they  were  to'  be  given  up  in 
sufiicient  repair.  The  City  then  having  totally  converted 
the  property.  Turner  desires  to  be  informed,  what  differ- 
ence in  the  nature  and  qualities  of  the  property  those 
circumstances  had  produced,  that  he  may  know,  how  he 
is  to  stand  in  as  beneficial  circumstances  at  the  c^d  of 
the  next  period  of  forty  years,  as  he  would  have  been 
entitled  to,  if  the  City  had  refused  to  renew  at  the  end 
of  the  first  period. 

'  I  doubt,  but  in  my  view  of  this  case  it  is  not  ne- 
cessary to  determine,  whether  a  good  lease  could 
have  been  made  by  fine ;  as  has  been  suggested.  Pre^^ 
suming,  for  an  instant,  what  must  otherwise  be  the 
subject  of  inquiry,  that  the  premises  were  as  much  al- 
tered in  their  nature  and  circumstances,  as  we  all  knoW 

they 
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&sf  were  in  hat,   the  quefttion  is,   what  sort  of  lew       :VS07. 
mffiit  io  exectttum  of  this  coyenant  have  been  made  in    rpi,'  ^TT^    *  f 
'1 775-;  when  the  suit  was  instituted  against  Mrs*  TumeTf       « 
tenant  finr  li&  of  the  entirety,  with  the  remldnder  of  .  ^^ 

one. moiety  in  fee;  and  the  possibility  of  issue  being ithen  MftTFomn. 
out  of  the  question,  and  against  Mn  Turnery  entitled 
to  the  reversion  of  the  other  moiety ;  recollecting  always, 
that  upon  my  construction  the  City  might  refuse  to  take 
the  lease;  and  that  making  that  option,  they  would 
ioocne  under  the  obligation  for  the  benefit  of  the  lea- 
ser, severing  them,  as  lessees  of  the  premises  demised, 
and  depriving  them  of  their  owp  premises,  between 
the  denused  premises  and  the  river*  The  object  of 
that  suit  was  to  compel  the  Turners  to  join  in  a  lease 
ppon  the  terms  and  conditions  comprised  in  the  prigina} 
lease. 

The  lease,  granted  by  Mrs.  Turner,  describes  the 
property  in  the  very  same  terms  as  the  original  lease 
of  1736:  a  description,  that  did  not  according  to  fact 
Mpng  to  any  part  of  it ;  and  the  lease  contained  all 
the  terms  and  conditions,  applying  tq  the  premisei^ 
as  a  wharf,  and  to  the  building  over  the  stable,  &c» 
aa  to  be  kept  and  left  in  repair,  precisely  aft  if  the  pire^ 
lai^es  repiUdned  in  the  state,  in  which  they  had  been 
fonnerly*  There  is  insuperable  difficulty  in  applying 
the  execution  x>f  such  a  covenant  to  property  so  entirely 
akered*  It  is  said,  that  alteration  was  the  act  of  the 
iMfpniatmee :  but  how  can  that  be  represented?  The 
aet  of  the  Legislature  was  certainly  compulsory  up<Nl 
bolh  parties :  but  it  did  not  authorise  the  City  and  the 
CoHumtlee  Ibr  building  the  bridge  to  deal,  not  <mly  for 
the  interest  of  the  City,  but  also  for  the  interest  of 
tfaoa^  claiming  under  the  lessor.  The  City  might 
have  churned  a  compensation  for  their  interest  under 
the  demise,   opmprehending  all  the  covenanta  folf  theif 

advantage: 
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advantage:  but  the  interest  of  the  lessor  to  tender  a 
lease  previously  to  the  expiration  of  the  subsisting  lease^ 
and  to  insist  upon  the  repairs^  and  upon  the  ownerslnp 
of  the  other  premises,  if  the  City  should  not  accept  the 
tender,  could  not  be  x:ompounded  by  the  City  with,  the 
Committee  of  the  bridge. 


The  Defendants,  if  the  Act  of  Parliament  required 
them  to  come  forward,  may  by  their  negligence  have 
lost  all  their  right  at  law,  and  may  find  insuperable 
difficulty  to  proceed  in  equity :  but  the  question  is, 
whether  after  this  change  in  the  property  without 
their  consent,  the  City  can  call  for  the  execution  of  k 
lease,  in  its  nature  and  terms  such,  that  the  enjoy- 
ment of  the  property,  in  the  mode,  in  which  it  was  to 
be  ienjoyed,  is  utterly  impracticable ;  and,  if  the  City 
have  thus  put  it  out  of  the  power  of  the  lessor  to 
grant  a  lease,  -securing  the  enjoyment,  accordhig '  to 
the  stipulations,  they  cannot  insist,  that,  as  the  lessor 
has  thus  lost  his  right  as  between  him  and  the  Com- 
mittee of  the  bridge,    he  shall    therefore    execute    a 

lease.  • 

•  .         '  • 

Then,  as  to  the  acceptance  of  rent,  of  what  import- 
ance is  that  ?  The  lessors  might  have  received  it,  re- 
serving the  right  of  re-entry  by  the  forfeiture,  and 
the  question,  whether  thb  management  of  the  pro* 
perty  had  not  put  an  end  to  the  right  of  the  City  to 
call  for  a  renewal.  It  is  then  said,  the  City,  mafcing 
this  alteration  in  the  property,  have  bound  themselves 
to  take  a  renewal  under  these  circumstances.  Hiey 
may  be  bound.  They  cannot  say,  if  a  renewal  should 
be  offered,  that  they  will  hot  take  it;  as  they  have 
made  such  alterations  in.  the  property,  that  it  cannot 
be  given.  The  lessor  may  insist,  that  there  is  an  ob- 
lation upon  them,  the  tenants,    to  keep  the  premises 


in 


CASES. IN  CHANCERY. 


S9 


in  the  same  state;  and,  if  .their  nature  and  condition 
liare  been  altered,  he  will  not  have  the  benefit  .of  them 
according  to  the  stipulations:  but  does  the  converse 
fi>now;  :that  the  lessee  may  insist  upon  a  renewal  jonder 
those  circumstances?  That  is  by  no  means  a  consequence; 
If  it  could  be  established,  that  the  lessees  were  bound 
to  take  a  lease. 
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The  suit,  that  had  been  instituted,  was  not  pursued. 
It  is  true.  Turner  became  a  bankrupt :  but  there  was 
some  owner  of  the  premises.  The  City  found  them^. 
selves  embarrassed  by  the  effect  of  the  alteration,  and 
their  neglect  to  m^ke  a  request  in  time;  and  lookr 
iug  to  Mrs.  Turner,  as  having  an  estate  for  life  in  the 
yrhole^  and  the  inheritance  of  a  moiety,  they  though^ 
diat  by  connecting  themselves  with  the  estate  by  a  lease 
from  her,  they  should  obtain  a  copnection .  with  % 
moiety  of  the  estate  for  ever ;  and  inight  perhaps  get 
the  whole,  or  at  least  secure  a  considerable  influence 
over  the  other,  moiety.  She  and  Mr.  Turner  stood 
under  different  qircumstances.  The  rent  was  with-held 
from  her.  She  agreed  to  demise  the  whole  for  her  life ; 
reserving  the  rent  separately;  and  as  to  the  moiety, 
of  which  she  had  the  inheritance,  she  made  a  lease, 
conformable  in  all  respects  to  the  lease  of  17S6.  It  is 
said,  this  is  not  an  absolute  abandonment  of  the  claim 
as  to  the  other  moiety.  I  do  not  know,  that  upon 
duit  circumstance  alone  the  Court  would  refuse  exe- 
cution of  the  covenant :  but  it  is  a  strong  circumstance ; 
finr  the  interest  under  that  lease  is  very  different  from 
a  lease  of  the  whole,  at  a  single  rent,  from  a  person, 
representing  the  whole  estate ;  especially  as  there  is 
pro  tanio  a  dereliction  of  the  right  to  a  lease  of  the 
whole ;  and  the  demand,  that  was  made  by  suit,  was 
not  pursued. 

I  shall 
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'  I  ihaU  not  noiioei  die  cafles  -fiadwr-diatt:  bg^  otberidng; 
Aat:  diere  ii  a  gieat  dbtincdim  between  An  and  tbt 
onei  upon  leues  for  lives;  and  that,  where  diere  has 
been  defaidt  of  this  |&d  in  maldng  a  request,  unless  it 
has  be^  excused  by  cfarctmiBtanoes,  there  is  no  authority 
Ibr  decreeing  a  specifie  peif onnance ;  and  in  one  case^ 
AUen  v«  Hilton  (  55  ),  the  want  of  such  request  presented 
it ;  admitting,  that  great  stress  was  in  that  instance  laid 
n^OB  Afi  nature  of  the  subject  demised ;  and  j  if  the 
general  rule  is^  diat  the  request  is  not  of  the  essence  of 
Ae  contract,  the  nature  of  the  subject,  especially  a  col* 
Bevy,  Udigfat  make  a  diflference;  for  it  is  most  material 
to  the  lessor  to  know  three  months  before  the  expiration 
tf  the  leas^,  whether  the  tenant  is  to  continue.  But, 
widiout  going  fardier  into  those  cases,  the  circumstances 
make  it  impossible  at  diis  day  to  give  a  specific  eze^ 
tetion  of  this  contract* 


The  Bill  was  dismissed  with  costs; 

(55)  1  Fanb.  TV.  Eq.  432. 


I 


.CiSES  IN  CHANCERY^  rj» 
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JimelOfJU 
nPHE  Bill  stated,   tba^  on  the  11th  oi  March  1807    Transfer  of 

the  Plaintiff  vas  informed,  by  a  letter  from  th/e  Stock  nndera 


Defendants  Hoare  and  Co,  bankers,  that  his  son,  who  •«^««ment  to 
was  ope  of  their  derks,  had  withdrawn  himself;  and  bad  a  •    ^    -^    f" 
epibeszled  part  of  their  property ;   the  feet  beingj  that  x^^Jg^xM  of  a 
he  had  not  absented  himself  otherwise  than  from  illness ;  Banker's 
and  he  intend^  to  return  to  his  duty  the  next  day.    A  Clerk,  though 
meeting  took  place ;   at  which  the  Defendants  did   nqt  he  is  not  a 
disclose  the  feet,  that  they  had  caused  the  Plaintiff's  P^rty,  amoonU 
son  to  be  apprehended,  and  taken  to  the  Public  Office  ^  •  composi- 

in  Bow-StreeL  under  a  charge  of  felopv  :  but  the  Plain-  /^^  ^    ®  ^°y» 

^  ■  to  prevent  a 

tiff  heard    by  accident,  .  that  he  was  in  custody ;   and  prosecution. 

conceived  it  to  be  private.  Defendant 

therefore  maj 
The  Bill  farther  stated,  that  the  Plaintiff  was  much  protect  himself 

affected,  and  agitated,   at  the  meeting ; .  and   had  not  by  Plea  from 

Us  due  recollection,   or  a  proper  command  over,  him-  discovering, 

self;  and  was  apprehensive,  not  being  acquainted  with  o®*  ®^y  the 

the  late  Act  of  Parliament,  that  the    offence,   if  true^  *^~**  leading 

was    capital;   and    imder    all    these    circumstances  the  ^     '         ^ 

PUuntiff  requested  to  know  the  amount  of  the  embezzle-  ^^^^  ^  which 

ment,  and  what  was  to  be  done ;   and  the  Defendants,  m^y  {^^^  ^ 

tbe   bankers,    acting    by  their  Solicitor    and  Coiuisel|  step  in   the 

stated  the  deficiency,  as  they  supposed,  at  4000/. ;  and  prosecatioo. 

required    the  Plaintiff  forthwith  ,tQ    transfer  so  much      Whether  a 

'  12*11       •    ♦* 

Stock  as  would  cover  that  amount ;  the  Defendants,  a^  ^"*»  siaung  a 

the  Plaintiff*8  bankers,   knowing,    that  he    had  stock  j      ^^    ^ 

•         '      •         **       ^  :  protect  an  m- 

admitting,    that  the  real  amount   had  not  been  ascer-^  dividual  from 

tamed,  prosecution  for 
felony,  desiring  ^e  iissistance  of  the  Coart,  is  not  open  to  Demurrer 
on  that  ground.  Quaere. 

Plea,  that  the  discovery  will  subject  the  Defendant  to  penalties,  does 
not  require  the* rapport  of  an  Answer;  as  a.Plea  of  purchase  for  vala« 
able  consideration  witboat  notice  does,  as  to  facts,  from  which  notice  is 
inferred. 

An  Allegation,  merely  surplusage,  does  not  support  an  objection  to 
a  Plea,  as  multifarious. 


iSO  CASES  IN  CHANCERY. 

1807.  tained.    The  Plaintiff  under  such  distress  of  mind,  and 

-^"^'^  in  compliance  vith  pressing  and  repeated  threats  and 

Cla^dgb  ^^^^      consented  to  transfer  into  the  names  of  tms- 

HoARK,  tees  some  stock  •  in  satisfaction  of  or  towards  the  sup- 


t'i. 


posed  deficiency ;  provided  the  dividends  should  be 
paid  to  him  during  his  life,  which  was  agreed  to ;  and 

,    .  ,  a  transfer  was  made  accordingly  of  7800/.  3  per  ceni. 

I.  , ,  ,■  .".    Consolidated  Bank  Annuities  to  the  Defendant  Henry 

'Merrick  Hoare,  one  of  the  partners  in  the  Bank,  and 

i'  another  person,  as  trustees ;   and  a  declaration  of  trust 

■"'  '    '  '     '  '  -was  executed. 


i- 


•i 


*;    « 


The  Bill  farther  stated,  that  the  Plaintiff  was  so  much 
affected  as  to  be  unable  to  act  for  himself,-  and  was 
without  advice  or  assistance;  and  the  Defendants  took 
undue  advantage  of  him ;  and  when  he  transferred  the 
stock,  he  did  not  know,  that  his  son  had  been  to  Bouh 
Street,  or  that  the  affair  had  been  made  public;  and  the 
TIaintiff  would  not  have  come  to  such  agreement,  but 
for  the  purpose  of  saving  the  character  of  his  son,  and 
jpreventing  his  being  prosecuted  for  felony.  It  after- 
wards occurred  to  him,  that  the  agreement  was  illegal 
and  he  took  the  opinion  of  Coimsel ;  which  was,  that 
the  agreement  was  contrary  to  Law ;  upon  which  he  gave 
notice  to  the  Defendants,  requiring  a  re-transfer  of  the 
stock. 

V 

The  Bill  charged  that  the  agreement  was  contrary  to 
Law ;  that  the  trustees  had  sold  or  transferred  the  stocky 
and  paid  the  produce  to  the  other  Defendants ;  that  it 
was  done  after  they  had  received  the  notice,  and  after 
they  knew,  or  believed,  or  suspected,  that  the  said  agree- 
ment was  contrary  to  Law ;  and  that  the  Plaintiff  ^ould 
not  and  ought  not  to  carry  same  into  effect,  and  prayed 
a  Discovery,  Transfer,  and  Injunction. 


The 
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*  The  Defendants}  the  bankers,  one  of  whom  was  also: 
one  of  the  trustees  of  the  stock,  pleaded  in  bar  to  the 
discovery  sought;   the  plea  stating  the  emplojnoaent  of 
Garidge,   the  son,    as  their  clerk,    from  1799  to  the 
10th  of  Marchf  1806 1  and  that  the  Defendants  during. 
floch  employment  entrusted  him.  ^  their  clerk  to-  re- 
oeive  and  pay  money,  bills,  notes,  and  drafts,   and  he. 
did,  while  so  employed,  and  by  virtue  of  such  employ- 
ment, receive  and  take  uptto  his  possession  monies,  bills, 
notes,    bankers'   drafts,    and  other  valuable   effects    at 
vmriouB  times, .  between  the  12th  of  Jult/f  1799,  and  die 
IDth.  of  Jifarch,   1806,   on  account  of  the  Defendants^' 
and  did  between  the  several  times  aforesaid  fraudulently; 
embesEzle,   secrete,    or  make  away  with,   the  same,  or 
some  part  thereof  f  and  the  said  Thomas  Claridge  did- 
on  the.  said  10th  of  March,  1806,  depart  from  the  said- 
service  of  the  Defendants  and  abscond,  having  embezzled, 
money,  which  had  been  so    entrusted  to  him  by  the. 
Defendants    to    pay  for   them;    and  these  Defendants: 
aver,  that  all  the  matters  and  transactions  in  the  Bill; 
slated,   and  whereof  discovery  is  sought,  relate  to  th^; 
tud  J^omas  Claridge's    fraudulent   embezzlement  andi 
secreting  or  making  away  with  the  monies,  bills,  &c. 
so  entrusted  to  him  by  these  Defendants,   as  his  em- 
ployers, as  aforesaid.    The  Defendants  then  suggested: 
that  the  discovery  sought  by  the  Bill  might  subject  them 
^  penalties  (56). 


1807: 


Claridov 

HOABB^ 
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Mr.  Richards,  Sir  Samuel  RamiUy,  Mr.  Hart,  and^ 
Mr.  Darnel,  in  support  of  the  Plea. 
The  transaction,  which  is  the  subject  of  this  Bill,: 
spearing  by  the  averments  of  the  plea  to  be  distinctly,  > 
within  the  late  Act.  of  Parliament,    making  embezzle- 
ment; 

(M)  Thu  plea  is  stated  by      See  258, 6 ;  where  nnmeroas 
Mr.  Beamet,  El.  PL  Eg.  339.      autborities  are  collected. 


9ta 


w&n 
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moat  by  a  clerk  a  felony^  tfiie  Defendants  are  protected 
from  discovery  by  tbe  principle,  thut  a  ptoson  carni^f 
^be  compelled  to  discover  what  may  criminate  himself; 
as  for  instance,  by  discloshig,  that  he  cdMpounded  a 
felony.  The  plea  brin^  fbnvted  distinctly  that  &ct; 
wMchi  dicugh  iniiitiiatedi  is  hot  clear!fy  stated  by  tb^ 
Bffl.    -  ^  ' 


Sir  Arthur  PiggoHi  Mh  Leathj  and  Mr.  Owen^  Tot 
the  Bill. 
To  constitute .  the  oflfence  of  comp6unding  felony, 
the  agreement  must  take  place  between  the  offended 
and  the  informer  to  put  an  end  to  a  prosecution;  the 
composition  ntiust  be  completed ;  and  the  informer  must 
tective  the  fruit  of  it.  The  fact,  as  it  appears  upon 
iStA^  record,  is,  that  the  son  was  ignorant  of  the  fathei'flt 
act:  nor  does  the  father  appear  as  a  party  to  any 
agreeQient  for  a  composition  of  felony;  as  it  does  not 
appear,  tilfiLt  he  knew,  his  son  was  charged  with  felony : 
lh»i  dSscloitoe  to  the  Plaintiff  being  no  more  than  that: 
€ki^  was  a  deficiency  in  his  son's  accounts.  This  is, 
not  an  agreement,  that  a  prosecution  shall  cease  upon 
pa3rment  of  the  mbiiey ;  but  merely  an  agreeinent  by  the 
Haintiff  upon  information  of  the  deficiency,  to  transfer 
stock  upon  trust  to  make  good  that  deficiency,  subject 
to  his  receiving  the  dividends  for  his  life;  and  after- 
wards, being  advised,  that  it  is  illegal,  he  files  the  BiR^ 
The  agreement  to  put  an  end  to  a  prosecution,  and  a 
consideration  coming  to  the  party,  upon  whose  infor- 
mation it  was  instituted,  are  essential  to  a  composition  of 
felony.  The  trustees  of  this  stodc  are  in  the  situation  of 
stake-holders,  with  whom  money  has  been  deposited  to 
wait  the  event  of  ah  illegal  act ;  and-  an  action  would 
liD. 


This: 


CASBS  IN  chancery: 

Hik  plea  te  «isa  defbctii^  in  fbnti;  ndt  stutbig iMlh         limi 
the  precision,  represented  by  Lord  Redesdaie  (57)  io     p^^^^T!!^^ 
•be  nece««ry,  which  of  these  transactions,  and  by  what  J^* 

means  the  discovery  sought;  vn&  fauhject  ihe  defendants  H^M^^ 
id  penalties.  This  plea  Ithb,  gdUg  to  the  fk^t  c^  the  [  ^^^1 
transfer  of  the  stoci  fo  thcise  persdns,  e6v^  too  ntuchj 
1m  wan  held  upon  die  d^fmunreip  ih  ChaiHher^  t.  Thonij^ 
i&m{SS):  Thitf  plea  also  oUghf  to  b^  si^ppoHed  My  ail 
answer;  Mud  k  Is  akb  hhiltifknoiis.  In  Beeerqftv*  Be^ 
irafi{S9)  k  pliea  of  a  i^lei&afe  '#tts  over^hiled,  as  mbl^ 
tifiifk>dfl  by  introdticing  the  additional  fact,  that  tSie 
rdeaiae  had  been  acted  upon.  A  plea  most  not  bh 
double ;  dioiigh  it  may  consist  of  several  faicts,  eonstF« 
toBikg  one  lutf.        < 

Mr.  Rieiards,  in  Reply. 
Ifere  is '  quite  sufficient  to  shew  a  composition  of  te^ 
haji  to  Constitute  which  offence  an  agreentent,  thli^ 
a  pf^Mecution  shall  nat  be  instituted,  or,  if  instituted^ 
shall  cease,  is  not  a  necessary  ingredient :  nor  can  th^ 
faity,  having  committed  the  offence,  redeem  himself 
by  afterwards  prosecuting.  The  agreement  to  transfer 
die  stock  to  trustees  for  thb  purpose  is  sufficient ;  tkid 
die  distinction,  that  the  person,  who  conmiStted  tli<f 
ielony,  is  not  a  party  to  the  composition,  is  liot  nUi*' 
teriaL  The  plea  does  state,  by  what  means  the  disco^ 
leiy  sought  will  subject  the  Defendants  to  penalties.  A 
very  sl^ht  addition  to  the  statement  of  the  Bill  would 
have  formed  a  ground  of  demurrer ;  and  that  is  sup" 
j^Bed  by  the  plea^  As  to  the  objection,  that  the  pleic 
is  multi&rlous,   and  thcf  case  In  the  Court  of  Exche^ 

quer, 

{51)MUf.^24.  chequer.    Wood  7.  Strickland^ 

(68)  4  Bro.  C.  C.  434'.  ^  Ves.  ^  Bea.  140. 

(50)  In  the  Court  of  Ex- 


I» 


OASES  IN  CHANCERY. 


JPliABIDOB 
HOAKIU 


ipier,  K  mere  superfluods  allegation  ^^aniiOt  *  haye  that 
effect.  .    v 

The  Lard  Chancellor* 
The    question  is  not,  whether    this  Plaintiff,   giving 
notice  to  the  trustees  not  to  transfer  the  stock,  or  to 

« 

the  hankers  to  re-transfer  the  stock,  or  to  pay  the 
money,  to  him,  can,  or  cannot,  maintain  an  action;, 
whether  out  of  tiiis  transaction  a  case  for  recovering  at 
Law  can  be  made;  but  the  question  is,  whether  this. 
Plaintiff  is  entitled  to  discovery  and  relief  in  tiiis  Court.* 
I  pass  over  another  objection,  which  might  have  raised 
a  serious  doubt  upon  demurrer;  whether  a^  Plaintiff 
can  come  here;  stating,  that  he  paid  money  to  pro^ 
tect  an  individual  from  a  prosecution  for  felony;  de- 
siring the  assistance  of  this  Court;  But  it  goes  fisur- 
ther.  This  Bill  and  plea,  taken  together,  state,  that 
the  Plaintiff  was  apprehensive,  that  his  son  had  com- 
mitted a  capital  felony;  that,  not  aware,  that  his  son's 
character  was  exposed,  to  prevent  that,  and  to  prevent 
a  prosecution  for  a  felony,  supposed  to  be  capital,  the 
Plaintiff  agreed  to  transfer,  and  did  transfer,  stock  to 
trustees  towards  satisfaction  of  the  deficiency ;  that  he 
afterwards  had  doubts,  whether  the  agreement  was  legal ; 
and  required  a  re-transfer.  The  first  consideration  is, 
whetiier  an  indictable  offence  is  stated.  For  the  oonr 
sideration  of  that  question  the  fact,  appearing  upon  the 
plea,  the  embezzlement  contrary  to  the  late  Act  of  Par-- 
liament,  must  be  taken  to  be  true :  also,  that  all  mat- 
ters, stated  in  the  BiD,  relate  to  the  transaction,  so 
stated  in.  the  plea,  ^s  criminal  Then  the  Bill  and; 
Plea  togetiier  bring  forward  the  case  of  an  individual, 
charged  with  felony,  and  an  agreement  between  several 
other  persons,  of  which  the  object  was  to  prevent  a 
prosecution; 


It 
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,    It  18  said,   this  is  not  strictly  compounding  felony:  1807. 

2tfy  opinion  is,  that,  as    our  Criminal  Law  has  been      _,  ^"^ 
i7i  -111  .  .       Claridge 

Jately  expounded,   such  an  agreement,  a  conspiracy  to  ^ 

prevent  a  prosecution  for  felony,  is  an  offence.     But       HoARti. 

it  does  not  rest  there.    The  stock  was  actually  trans-    -A.  Conspiracy 

ferred;  and  the  bankers  are  called  upon  to  say,  whether  ^®  prevent  a 

die  transfer  was  not  ^th  that  view.    A  Defendant  has  a  ^ ,  ^ 

leloDyis  an  of- 

right  to  insist,  that  he  is  not  to  be  compelled  to  answer,  {^^^^ 

not  only  the  broad  and  leadmg  fact,  but  any  fact,  the 

^swer  to  which  may  furnish  a  step  in  the  prosecution ; 

if  any  person  should  choose  to  indict  in  him.     If  a  Bill    To  a  Bill* 

states  a  marriage    of  the  Defendant  with  a  particular  stating  Defend- 

Iroman,  he  may  plead,  that  she  is  his  sister;  and  may  *°^'*  marriage 

lefbse  to  state  any  thing  more ;  to  speak  as  to  any  one  ,  ^ 

•^         *=*  '         *^  -^  lar  woman, 

net,  forming  a  link  in  the  chain.      If  the  Bill  repre-  p]^^  ^^^  gl^^ 

sents  the  transfer   as  part    of  that  transaction,   which  is  his  sister, 

altogether  amounts  to  an  offence,  the  answer  may  bring  protects  Lim 

from  the  Defendants  proof  of  that  tr^uiaction.  from  discoTcry 

of  any  fact. 

As  to  the  objections  of  form,  this  plea  is  said  to  be  .     ,    \  . 

-         «  .       -    in  the  chain* 
multifarious  by  the  averment  towards  the  close  of  it.    It 

b  not  multifarous.  The  Bill  not  stating  distinctly  the 
fiict,  constituting  the  crime,  though  perhaps  upon  a 
close  inspection  it  would  appear  suffi(^iently  stated,  the 
plea  introduces  a  technical,  clear,  statement  of  the 
erinie.  The  record  containing  that  fact  upon  the 
plea,  and  also  that  other  fact,  stated  by  the  Bill,  this 
averment,  that  all  the  matters  and  transactions,  in 
the  Bill  stated,  and  whereof  discovery  is  sought,  re- 
late to  the  said  fraudulent  embezzlement,  &c.  not  to 
Ale  statement  in  the  Bill,  but  to  the  statement  in  the 
plea  only,  was  absolutely  necessary,  to  connect  all  the 
questions  in  the  Bill  with  the  fact,  stated  in  the  plea, 
and  that  &ct  only.  As  to  the  case,  in  the  Court  of 
Exchequer,  that  has  been  cited,  if  a  release  is  pleaded, 
and,  whether  it  has  been  acted  upon,  or  not,  it  is  a 
Vol.  XIV.  E      .  bar. 


Clakidok 
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1807.         bar,  surely  the  farther  allegation,  that  the  release  was 
acted  upon,  is  surplusage ;  and  I  should  press  a  harder 
rule  in  equity  than  prevails  at  law  by  holding,  that  sudi 
HoARB.       an  averment  makes  a  plea  bad,  which  in  other  respects 
is  good  (60). 

It  is  then. said,  this  plea  should  be  supported  by  an 
answer.  Such  a  plea  does  not  require  the  support  of  an 
answer ;  as  a  plea  of  purchase  for  valuable  consider- 
ation without  notice  does.  That  plea  requires  the 
aid  of  an  answer ;  the  BiD  insisting  upon  notice ;  and 
charging  facts  to  make  that  out.  The  Defendant  must 
answer;  either  admitting,  denying,  or  qualifying,  all 
the  circumstances,  upon  which  it  is  contended  that, 
if  the  Defendant  will  speak,  notice,  diough  denied,  will 
appear. 

This  Plea  must  therefore  be  allowed. 

(60)  Co.  Liu  303  6. 


1807. 
iHay  8M.  BARCLAY  v.  WAINEWRIGHT. 

June  12rA. 


J^ATHAM  ARNOLD  by  his  WiU,  dated  the  15th  of 
March,    1777,  among  other  legacies,  directed  the 


Tenant  for  life 
of  Bank  Stock 

to  a  Dividend  ***"*  ^  10,000t  to  be  invested  within  two  years  after 
"  of  6/.  per  ^^  decease  in  Bank  Stock,  in  the  names  of  his  executors, 
**  ceni.  interest  ui  trust  to  permit  his  daughter  Atm  Wainewrighi  to  re* 
*'  and  profits  ceive  the  dividends  and  interest  thereof  for  her  separate 
''for  the  half  uae;  and  after  her  decease  in  trust  for  her  children. 
*'  year.  jj^  ^^  directed  in  the  same  terms  the  sum  of  10,000/. 

to  be  invested  in  Bank  Stock,  in  trust  for  hb  daughter 
Rebecca  Arnold  for  life ;  and  after  her  decease  for  her 
children ;  and  in  failure  of  her  children,  then  in  trust 
for  his  grand-childm. 

The 
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The  testator  died  in  1779.  The  executors  made 
Ibe  inreBtment  accordingly :  but  the  property  being  very 
eondderable,  and  a  great  deal  outstanding,  and  engaged 
in  his  trade,  which  was  directed  to  be  carried  on,  the 
whole  sum  was  not  invested  until  the  year  1787.  More 
than  40,000^.  Stock  however  was  bought  in  1782.  In 
1780,  when  the  investments  began  to  be  made,  and 
vaatil  October  1781,  at  which  time  34,000/.  Stock  bad 
been  purchased,  the  half  yearly  dividend  was  2|  per 
cent.  In  October  1781  the  dividend  was  raised  to 
8  per  cent. ;  and  it  continued  so  until  April  1788 ;  when 
it  was  raiffed  to  3i  per  cent, ;  at  which  rate  it  remained 
until  the  5th  of  April,  1807;  when  it  was  increased  to 
5  per  cent. 


1807. 


Barclay 

V. 

Waine- 

WRIGHT. 


At  a  General  Court  of  the  Governor  and  Company 
of  the  Bank  of  England,  held  on  the  20th  of  March, 
1806,  the  Governor  acquainted  the  Court,  that  the 
Court  of  Directors,  having  considered  the  state  of  the 
Bank's  accounts,  are  of  opinion,  that  a  dividend  may 
be  made  of  31.  lOs.  per  cent,  interest  and  profits  for 
the  half  year  ending  the  5th  of  April  next ;  upon  which 
the  question  was  put,  that  the  Court  do  order  a  divi- 
dend to  be  made  of  3L  10s.  per  cent,  interest  and  profits 
for  the  half  year  ending  the  5th  of  April  next ;  and 
canfed  in  the  affirmative. 


On  the  18th  of  September,  1806,  the  Governor  ac- 
quainted the  Court,  diat  the  Court  of  Directors  feels 
ittdf  justified  in  recommending  to  the  General  Court  to 
order  at  this  present  time  a  participation  of  51.  per  cent. 
out  of  the  inteKst  and  profits  of  this  Corporation,  over 
sod  above  the  usual  half  yearly  dividend  of  3|  per  cent.; 
and  that  both  the  above  sums  be  included  in  one  war- 
lant  The  question  was  put,  that  this  Court  do  order 
a  dividend  to  be  made  of  81.  10^.  per  cent,  interest 

E  2  and 
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Und  profits  for  the  hdf  year  ending  the  10th  of  October 
next;  and  that  a  Geheral  Court  he  hoMen  to  take  thte 
ballot  upon  this  question;  and  carried  in  theaffirma- 
tiye. 

On  the  19th  b{  March,  1807,  the  Governor  acquainted 
the  Courts  that  the  Court  of  Directors  are  of  opinion, 
that  a  dividend  may  he  made  of  5L  per  cent,  interest 
and  profits  for  the  half  year,  ending  the  5th  of  April 
next :  whereupon  the  question  was  put,  that  this  Court 
do  order  a  dividend  to  he  made  of  5L  per  cent*  interest 
and  profits  for  the  half  year,  ending  the  5tii  of  April 
next,  and  carried  in  the  affirmative. 


The  petition,  hy  Ann  Wainewright  and  Rebecca  Arnold, 
prayed,  that  the  Accountant  General  may  be  directed 
to  pay  to  them  respectively  the  half  yearly  dividend 
of  5  per  cent,  accrued  due  the  5th  of  April  last  on 
the  Bank  Stock,  remaining  on  the  credit  of  the  pe« 
titioners'  respective  accounts:  viz*  86721.  4fS.  capital 
Bank  Stock,  .standing  in  the  name  of  the  Accountant 
General  in  trust  for  Ann  Waineunight  and  her  chil- 
dren; and  a  similar  fund  tor  Rebecca  Arnold  nxid  her 
children. 

I 

Mr.  Richards,  Sir  Samuel  RomiUy,  and  Mr.  Wainc". 
Wright,  in  support  of  the  Petition. 
•  This  case,  considered  upon  principle,  unprejudiced 
by  decision,  appears  very  plain.  It  arises  upon  a 
specific  bequest  of  a  share  in  a  joint  Stock  Company  to 
a  person  for  life ;  with  remainders  over :  the  decla- 
zation  of  the  trust  Being  to  permit  a  married  wonuui' 
to  receive  the  dividends  and  interest  thereof  for  her 
separate  use.  In  the  nature  of  the  thing  the  divi- 
dends, arising  firom  profit,  that    must  vary  book  tkne 
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to  tme,  are  uncertain*    It  is  not  easy  to  say,  from  what 
the  profits  of  the  Bank  arise.    In  some  degree  they  arise 
firom    discounting    bills:   but,   whatever    may  be    their 
nature,    they  are  fluctuating;   depending  upon  contiuo 
gencies.    These  Petitioners  claim  under  the  resolution 
of  the  Bank,  in  September  last,  to  order  a  dividend  of 
6L  per  cent.  Interest  and  profits  for  the  current  half-year. 
The  objection  is,  that  in  the  preceding  half-year  they 
divided  only  Si/,  per  cent.    What  reason,   what  argu- 
ment, arises  from  that  ?   The  persons,  who  determine, 
are  the  proprietors  themselves.    The  measure  proceeded 
upon  the  ascertained  profits  of  the  Bank  in  the  time  past, 
and  a  speculation  as  to  their  prospects.    If  that  calcu- 
lation   should    prove   erroneous,   and    consequently  the 
^vidend  of  the  ensuing  half  year  should  be  reduced  to 
^^L  per  eeni.,  the  tenant  for  life  clearly  must  submit 
to  that  reduction ;  and  could  not  claim  3^/.  per  cetU.  the 
former  dividend.    If  then  he  must  have  sustained  that 
loss,  is  he  not  entitled  to  this  advantage?  The  tenant 
ibr  life,  having  the  usufiruct,  is  entitled  to  the  annual 
Jnofits,   whether  great  or  small.    This  cannot  be  dis- 
^iguished  from  the  case  of  coppice  wood,  or  the  profits 
of  a  ship.    The  Bank,  the  only  judges,   having  declared 
dira*  annual  profit  to  be  lOl.per  cent,,  that  annual  profit, 
that  has  actually  arisen,  must  be  the  dividend,  to  go  to 
the  tenant  for  life.    If  not  entitled  to  the  annual  profit, 
what  proportion  of  it  is  he  to  have ;  and  how  is  that  to 
be  detemuned  ? 


1807. 
Barclay 

V. 
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Then  as  to  the  decisions,  that  have  been  made  upon 
this  question,  a  case  precisely  under  these  circum- 
ttanoes  has  not  occurred :  but  the  principle  must  be  the 
iKune.  It  is  difficult  to  discover  the  principle,  upon 
whkh  these  cases  have  been  determined.  In  Brander 
V.  Brander  ( 61 )  the  Bank  did  not  make  a  regular  divi- 
dend. 


r 

(61)  Ante,  Vol.  IV,  800 ;  see  the  note,  802. 
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dend,  according  to  their  usual  habit,  but,  porticming 
out  the  fund»  arising  from  their  subscription  to  the 
Loyalty  Loan,  gave  what  they  call  a  btmus,  in  the  form 
of  capital,  carrying  interest;  perhaps  more  properly 
described  as  a  perpetual  annuity :  but  the  Court  con- 
sidered that  as  an  addition  to  the  capital,  and  the 
tenant  for  life  entitled  only  to  the  annual  dividend. 
Lord  LoughborougVs  notion,  whether  that  is  a  just  con- 
ception, or  not,  appears  very  plain ;  and  there  is  no 
doubt,  that,  if  the  distribution  had  been  made,  as  it  is 
in  this  instance,  the  decision  would  have  been  dif- 
ferent. 


The  case  (62)  before  the  House  of  Lords  is  under 
precisely  the  same  circumstances :  a  distribution  of  an- 
mdty ;  and  the  decision  was  the  same ;  considering  it 
as  capital,  carrying  interest.  The  ground,  suggested  for 
a  contrary  decision  of  that  case,  that  the  Bank  of  Scot- 
land  cannot  increase  their  capital,  is  equally  applicable 
to  this :  the  Bank  of  England  being  under  a  similar  re- 
straint ;  and  die  consequence  is,  that  the  tenant  for  life 
must  have  the  whole :  a  contrary  decision  increasing 
their  capital  in  opposition  to  the  Law.  By  necessary 
consequence  therefore  the  profit,  of  whatever  descrip- 
tion, and  in  whatever  form,  must  go  to  the  tenant  for 
life. 

The  difficulty,  expressed  by  Lord  Loughborough,  con«- 
sidering  the  question,  not  simply  as  between  a  tenant 
for  life  and  the  remainder-man,  but  as  among  several 
tenants  for  life,  has  no  solid  foundation.  In  that 
way  of  putting  it  the  remainder-man  clearly  cannot 
claim;  and,  as  among  the  tenants  for  life,  the  argu- 
ment from  analogy  to    other  cases,   of  profit,  a  long 

time 
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time  arifliiig,  bat  sapposed  to  arise  at  the  moment  it  m 
declared^  (whieh  cases  are  noticed  in  Paris  v.  Pom  (63) 
has  never  received  an  answer.  Those,  who  oppose  the 
petition,  must  shew,  that  the  increase  did  not  arise  be- 
tween the  last  division  of  profit  and  the  present  one. 
The  declaration  of  the  Bank  must  be  taken  to  be  just 
until  the  contrary  is  shewn ;  and  there  is  nothing,  by 
which  part  of  this  profit  appears  to  have  been  previous 
to  the  hut  dividend ;  in  which  case  alone  the  difficulty, 
supposed  by  Lord  Loughborough,  could  arise.  This  par- 
ticular ca^  cannot  admit  any  doubt :  these  individuals 
having  been  tenants  for  Ufe  during  a  great  number  of 
years :  a  fiEu;t  however,  which  certainly  cannot  afiect  the 
decision;  which  must  be  upon  the  general  principle^ 
But  the  claim  of  the  present  tenants  for  Ufe  stands  upon^ 
not  the  difficulty,  but  the  absolute  impossibility,  of  as- 
oertaining,  at  what  time  the  profit  arose.  The  only  time, 
at  which  it  can  be  stated,  is,  when  those,  who  have  the 
management,  can  with  safety  determine,  that  no  farther 
reserve  shall  be  made,  and  the  existing  surplus  shall  be 
divided.  To  ascertain  the  time  with  accuracy  is  imprac- 
ticable. The  profit  of  discount,  for  instance,  cannot  be 
said  to  arise,  when  the  bill  is  discounted ;  as  it  may  be 
dishonoured. 
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The  principle,  upon  which  the  House  of  Lords  must 
have  determined  Irvine  v.  Houston,  and  Lord  Lough^ 
borough  Brtmder  v.  Branderi^Q^),  did  not  apply  to  the 
case  of  Paris  v.  Paris  (  65) ;  and  your  Lordship,  adhering 
to  the  authority  of  those  cases,  did  not  seem  to  think 
it  very  easy  to  discover  and  apply  the  principle,  upon 
which  they  were  decided.  But  Paris  v.  Paris  con- 
tained this  circumstance:  the  Bank  made  the  usual 
dividend ;    and  beyond   that,    distributed  something  in 

money ; 


(63)  Ante,  Vol.  X,  185. 

(64)  Ante,  Vol.  IV,  800. 


(65)  Ante,  Vol.  X,  185. 
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tnoney ;   in  effect  declaring  at  the  time  of  distribution^ 
that  it  was  not  the  dividend  of  interest  and  profit. 

In  the  last  case,  Witts  v.  Steere{66),  Lard  Ersiine 
took  the  distinction  between  ordinary  and  extraordinary 
dividend;  considering  the  latter  according  to  the  de« 
cisions  as  belonging  to  the  remainder^man ;  and  the  or- 
dinary dividend,  to  whatever  amount  it  might  be  in* 
creased,  as  belonging  to  the  tenant  for  life. 

The  conclusion  is,  that  the  former  decisions,  upon 
whatever  ground,  and  whether  sound,  or  otherwise,  do 
not  apply  to  this  case ;  which  is  different  in  circum- 
stances from  all,  that  have  preceded  it.  It  remains  for 
those  who  oppose  the  claim  of  the  tenant  for  life,  (and 
a  difficult  task  it  is),  to  shew  the  principle,  upon  which 
those  decisions  have  been  made ;  and,  having  discovered^ 
to  apply  it  to  this  case. 

Mr.  Hart,  for  the  persons,  entitled  in  Remainder. 
The  authority,  opposed  to  the  claim  of  the  tenant 
for  lifb,  is  very  considerable:  certainly  requiring  some 
principle,  upon  which  this  individual  case  is  to  be  dis- 
tinguished. The  question  is,  what  is  the  nature  of  the 
subject.  The  Legislature  must  have  been  aware,  that 
this  Company  could  not  divide  the  whole  of  their  pro- 
fits (ie  anno  in  annum;  that  a  proportion  must  be  kept 
back,  to  answer  the  possible  insolvency  of  persons, 
upon  whom  they  might  have  demands,  and  other  con- 
tingencies. The  increased  dividend  has  arisen  from 
profit ;  making  it,  as  capital,  produce  other  profit.  The 
increase  of  profit,  while  it  was  gradual,  did  not  pro- 
duce inquiry;  with  a  view  to  ascertain,  whether  it  was 

to 
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fo  be  considered  the  property  of  the  one  or  th^. other; 
or  how  in  the  case  of  partial  interests^  created  by  ^thq 
testator^  it  should  be  disposed  of:  but  upon  the  division^ 
in  1797,  of  so  vast  a  sum  as  l,l25fi00L  the  objection 
was  obyious,  that  the  tenant  for  life  could  not  be  entitled; 
that  the  fund  had  been  increasing  during  a  number  of 
years ;  and  that  it  was  impossible,  according  to  the  ex^ 
pression  of  Lord  Loughborough^  to  hunt  it  back.  Thq 
Court,  obliged  to  act  upon  it,  could  not  give  it  to  the 
tenant  for  life;  and  therefore  came  to  the  decision  in 
Brander  t.  Brander{&7  )•-  The  term  *'  Bonus'*  cannot 
make  any  difference. 


7$ 
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.  Mr.  Richards,  in  Reply. 
*  The  distinction  between  this  last  resolution  of  the 
Bank  and  the  former  resolutions  is  very  important.  Th€( 
Court  must  give  credit  to  the  Bank,  declaring,  what 
die  dividend  ought  to  be,  under  the  description  of 
''interest  and  profits  for  the  half  year,"  ending  at  a 
given  time,  necessarily  belonging  to  the  tenant  for 
life.  If  the  declaration  of  the  Bank  is  not  to  be  taken, 
what  is  the  criterion;  and  who  can  say,  that  2|  is  not 
more  than  the  Bank  ought  to  pay?  This  document  o£ 
die  Bank  aflfords  a  clear  and  solid  distinction ;  and  the 
Court,  presuming,  that  the  Bank  do  their  duty,  will 
consider  ibis  the  dividend,  that  ought  to  be  made  at 
the  end  of  the  half  year,  as  much  as  the  former  divi- 
denda.  Though  an  executor  would  not  be  permitted  to 
invest  property  m  this  fimd,  with  the  view  of  givmg  a 
greater  dividend  to  the  tenant  for  life,  if  the  testator 
himself  has  pointed  out  this  fund,  the  tenant  for  Kfe 
18  entitled,  as  much  as  he  would  be  to  a.  leasehold 
estate,  specifically  given ;  this  fund  being  speci- 
fically 


(67)  Ante,  Vol.  IV,  800. 
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ficaUy  bequeathed ;  apd  the  Bwak  decUHring  the  annual 
profit* 

The  Lord  Cbavcellok. 
This  is  a  subject  of  great  importance, '  with  refer- 
ence to  suitors,  entitled  to  Bank  Stock ;  especially  from 
the  difficulty,  that  arises  in  the  administration  of 
lnists>  that  are  not  directly  under  the  controul  of  the 
Court.  I  understand  by  communications,  made  to  me, 
that  trustees  are  imder  infinite  difficulty  how  to  act; 
and  I  am  apprehensive,  that  this  point  will  never  be 
well  settled,  until  it  shall  be  settled  by  an  Act  of  Parlia- 
ment. 


When  this  question  came  here  originally,  the  Court, 
giving  3f  per  cent.,  overlooked  altogether  the  drcum- 
stance,  that  the  profit  of  Si  per  cent.^  or  a  considerable 
part  of  it,  had  arisen  precisely  in  the  same  way  as  these  ' 
profits,  called  "Bonus**  or  "  additional  dividend,'*  have 
now  arisen.  Another  circumstance  also  has  been  entirely 
overlooked  here:  what  rule  is  in  this  Court  to  be  ap- 
plied to  Bank  Stocky  part  of  a  general  residue;  for  in 
all  those  cases  the  Court  upon  its  principles  and  prac-* 
tice  must  have  said,  that  the  tenant  for  Ufe,  instead 
of  being  entitled  to  complain,  that  he  had  no  more  than 
3^  per  ceni.  had  received  more  than  his  proportion. 
The  old  practice,  where  Bank  Stock  formed  part  of  a 
general  residue,  was  to  convert  that  fund  into  3  per 
cents.  There  is  great  difficulty  in  this  circumstance, 
that  the  Bank  has  in  floating  capital  what  the  law  can- 
not consider  as  belon^g  to  it ;  and  I  do  not  know,  how 
this  Court  is  to  act  upon  the  belief,  that  the  Bank  has 
such  property. 

Another  difficulty  is  this.     Suppose    the  Bonus,    or 
increased  dividends^  distributed    in  die  first  year  after 

the 
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the  deaUi  of  a  testator,  specifically  bequeathing  stock. 
If  die  increase  arises  from  the  management  of  a  floating 
capital,  distinct  from  the  capital,  aUowed  to  the  Bank  by 
law,  either  the  Court  cannot  deal  with  the  property,  as 
not  having  a  legal  existence,  or,  if  it  can  be  represented 
as  part  of  the  testator's  estate,  it  cannot  be  his  property, 
as  capital  in  the  Bank;  for  the  law  will  not  allow  it  to 
exist  in  that  shape :  it  must  therefore  belong  to  him 
under  some  other  prin<^ple ;  and  strictly  would  go  neither 
to  the  tenant  for  life,  nor  the  rema]nder*man.  The  only 
information  I  received  from  Lord  Loughborough  and 
Lord  Ahanley  upon  that  objection,  was,  that  neither 
the  tenant  for  life  nor  the  remainder-man  could  agitate 
that  question  against  each  other;  and  therefore  it  was 
not  necessary  to  consider  it  with  reference  to  third  per« 
sons. 


1807. 
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As  to  the  case  before  Lord  JEr^iUiie,  I  cannot  see  the 
distinction  between  that  case  and  this :  but  I  will  con- 
verse with  his  Lordship,  before  I  determine*  It  seems 
to  me  at  present, .  that,  if  I  am  to  give  credit  to  the 
Bank,  that  was  full  as  strong  a  case  for  the  tenant  for 
life  as  thisb  The  resolusion  of  the  Bank  upon  that 
occasion  must  be  read  as  their  declaration,  that  they 
would  distribute  only  a  part  of  their  profit:  then  how 
can  I  make  a  distinction  between  that  and  this  addition 
to  the  ordinary  dividend;  differing  only  in  this  cir- 
cumstance, that  the  one  was  a  part,  and  this  is  the 
whole? 


With  regard  to  the  cases,  put  by  Sir  Samuel  Romitttf 
at  the  bar  of  .tiie  House  of  Lords,  as  to  the  coppice 
wood,  or  a  joint  concern  in  the  profits  of  a  trade,  or 
a  ship,  the  partners  in  such  cases  have  an  unlimited 
power  to  deal  with  annual  profits,  as  tiiey  think  proper 
in  their  discretion  to  divide  either  annually,  or  other- 
wise. 
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wise.  The  answer,  given  to  thei^  argument  upon  those 
cases,  wi^,  that  they  were  distinguished  from  a  joint 
concern  of  this  nature  in  this  respect;  that  the  indi- 
vidual partners  in  the  joint  stock  of  a  trade  or  a  ship 
are  under  no  limitaticHi  or  direction  as  to  what  they 
may  or  may  not  accumulate :  so,  as  to  coppice  wood, 
it  is  to  be  cut  at  the  regular  period  only:  that  per- 
mission having  the  effect  of  prohibiting  the  tenant  from 
cutting  at  any  other  period.  In  those  concerns  therefore 
accumulation  is  directed^  and  in  this  concern  prohibited^ 
by  the  law* 


Upon  this  most  diflScult .  question  the  Court  should 
be  disposed  to  follow  precedent,  rather  than  raise 
distinctions,  that  cannot  be  reconciled  with  sound  dis- 
cretion. 


Jum  12th. 


The  Lord  Chancellor. 
In  addition  to  the  circumstances  appearing  upon  this 
Petition,  I  take  the*  representation,  that  has  been  made 
from  the  Bar;  that  from  the  year  1780,  when  the  in- 
vestments in  Bank  Stock  under  the  directions  of  this 
Wni  began,  the  half-yearly  dividend  was  S|  per  cent : 
from  1781  to  1788  it  was  3  per  cent.:  it  was  then  raised 
to  3f  per  cent. ;  at  which  rate  it  has  continued,  with 
the  variation,  arising  from  occasional  JSont^'s ;  and  it  is 
now  increased  to  5  per  cent.  It  is  insisted,  that  this 
being  the  half-yearly  dividend  declared,  without  more 
than  appears  in  the  resolution  of  the  Bank,  is  to  be 
taken  as  the  legally  ascertained  half-yearly  interest  of 
the  Bank  Stock,  purchased  under  the  testator's  direc- 
tion; and  that  the  petitioners  therefore,  as  being  en- 
tided  for  life,  have  an  unquestionable  right  to  it. 
This  furnishes  a  question  very  material;   if  the  Court 
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•hotild  not  in  this  particular  case  be  bound  to  decide, 
that  these  petitioners  are  entitled  to  thes^  half-yearly 
dividends;  for  I  cannot  upon  the  most  attentive  consi* 
deration  of  this  subject  conceive,  by  what  title  these 
petitioners  have  been  hitherto  allowed  to  receive  the  di- 
videndy  increased  from  2|  to  3  per  cent,  and  3  to  3}, 
that  will  not  give  them  a  tide  to  the  dividend  of  5  per 
cetd.  If  the  former  dividends,  when  ascertained  and 
fixed  by  the  resolution  of  the  Bank,  were  legally  re- 
ceived by  these  petitioners,  is  not  the  dividend,  at  5  per 
ceni.  arising  precisely  in  the  same  mode,  and  by  the 
same  authority,  also  to  be  received  by  them  ? 


1807. 
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The  cases,  that  have  been  decided,  appear  to  me  to 
differ  from  this*  It  would  be  improper  in  me  to  inti^ 
mate  any  opinion,  whether  those  cases  are  righdy  de-^ 
cided :  but  I  will  say,  that  I  do  not  think,  this  Court 
can  without  the  authority  of  the  House  of  Lords  alter 
the  determination,  that  has  been  acted  upon,  in  cases, 
to  which  that  determination  clearly  applies.  The  first 
case,  determined  by  Lord  Ahanley  upon  Lord  CaUhorpe'9 
Will,  is  not  like  this.  In  the  next  case,  Brander  v. 
Bramler{68),  the  Bank  did  not  resolve,  that  there  should 
be  a  dividend  at  3^  per  cent,  but  declared  in  a  distinct 
resolution,  that  a  participation  should  be  made  in  the 
sum  of  1,125,000/.  Bank  Annuities  among  the  respective 
proprietors  of  Bank  Stock,  in  proportion  to  their  re- 
spective interests.  That  sum  arose  from  the  subscrip-* 
don,  probably  the  reserved  profit  or  floating  capital  of 
the  Bank.  The  suggestion  was,  that,  if  in  1797  the 
Bank  had  the  whole  capital,  which  they  could  legally  pos- 
sess, the  wh(Je  of  that  sum  ought  to  be  considered  imme- 
diately divisible  as  profit  among  those,  who  were  entitled 
to  it    The  answer,  given  by  the  Court,  was,,  that  if  this 

was 
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was  a  reserve  not  quite  agreeable  to  the  charter  of  tlie 
Bank^  the  true  mode  of  disposing  it  would  be  to  hunt 
it  back ;  to  see,  when  each  part  of  the  profit  had  arisen  ; 
which  was  impracticable:  the  tenant  for  Mfe  there- 
fbre  could  not  claim  it;  that  it  was  giren  to  the  pro- 
prietors of  Bank  Stock :  a  character,  which  the  tenant 
jbr  life  did  not  answer;  and  the  Court  cut  short  the 
difficulty  by  sajdng,  it  should  be  considered  as  a  gift 
of  capital  to  those,  having  capital,  according  to  the 
charter. 


The  next  case  was  that  in  the  House  of  Lords  (69.), 
upon  the  distribution,  made  by  the  Bank  of  Scotland; 
and  it  is  very  like  Brander  v.  Branderi  The  testator 
had  given  his  shares,  arising  from  the  Bank  of  Scotland^ 
in  a  life-rent  to  his  wife,  with  remainder  to  his 
children.  In  1794,  at  a  general  meeting  of  the  Bank 
of  Scotland,  an  Order  was  made  for  payment  of  an  ex- 
traordinary dividend  or  bonus  to  the  proprietors.  The 
House  of  Lords,  influenced  by  the  case  of  Brander  v. 
Brander,  and  what  they  regarded  as  decision  in  other 
eases,  and  by  the  practice  of  the  Court  in  similar 
cases,  considered  that  as  an  Order,  which  beyond  the 
regular  annual  or  half-yearly  dividend,  according  to  the 
charter  of  the  Bank  of  Scotland,  by  a  separate  resolu- 
tion gave  property  to  the  proprietors  of  that  stock ;  and 
considered  that,  not  as  dividend  declared,  or  capable  of 
being  received  under  the  declaration,  as  dividend,  but 
as  gift  to  the  proprietors  under  that  distinct  and  sepa- 
rate resolution. 

The  next  case  is  Paris  y.  Paris (70);  in  which  it  ap- 
peared to  me,  that  a  decision  by  the  House  of  Lords 
m  a  case  precisely  similar  bound  me;   and  that  there 

was 


(09)  hvine  v.  Housian.  (70)  Ante,  Vol.  X,  185. 
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no  di£Fereiice  between  that  and  the  preceding  cases, 
except  this,  not  a  solid  distinction,  that  the  one  was  a 
gift  of  money,  and  the  other  a  gift  of  capital  stock,  to 
die  jnropiietor. 

The  next  case  is  WUU  v.  Sieere(n),  before  Lord 
Erskme;  and  his  Lordship  observes,  that  the  usual  and 
•rdinary  dividend,  S}  per  cent,  proceeds  as  usual.  I 
take  that  to  mean,  as  it  had  been  for  some  time  the 
legally  declared  dividend,  in  that  sense  only  the  usual 
and  ordinary  dividend.  I  understand,  that  in  that  in* 
stance  from  the  terms  of  the  resolution  of  the  Bank, 
treating  that  as  the  usual  and  ordinary  dividend,  and 
the  5^  per  cent,  as  something  beyond  the  legally  de* 
clared  dividend,  coupled  with  the  information,  given 
by  die  Grovemor  to  the  proprietors,  and  what  else  was 
in  the  cause,  the  Court  collected,  that  the  participation 
of  51.  per  cent,,  beyond  the  uaual  and  ordinary  divi-* 
dend,  was  as  much  a  gift  of  a  bonus  as  the  money  in  the 
case  of  Paris  v.  Paris,  and  in  the  two  preceding  cases 
the  5  per  cent.  Annuities :  diat  case  therefore  does  not 
decide,  what  is  to  be  done  in  a  case  under  these  cir- 
cumstances. 


1807. 


Babclat 

Waine- 

WRIGHT. 


The  Bank  have  under  their  charter  and  by  Law  the 
nght  unquestionably,  and  I  think  the  duty  imposed 
upon  them,  to  ascertain  from  time  to  time,  what  divi- 
dend shall  be  paid;  subject  to  the  observation,  that 
they  have  a  limited  capital.  Money  was  by  the  direc- 
tiDn  of  the  testator  laid  out  in  stock.  There  has  been 
in  fact  an  increase  upon  that  at  different  times  of  the 
half-yearly  dividend,  declared  according  to  the  charter 
and  the  Law;  and  there  is  not  before  me  any  evi- 
dence, which  can  satisfy  the  Court  judicially,  that 
the  increase  to  5/.  per  cent,  was  occasioned  by  the  ap- 
plication of  any  interest  and  profits,   different  in  their 

nature 
(71)  Ante,  Vol.  XllI,  363. 
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Barclay 
Wainb- 

WSIOUT. 


nature  from  the  inteirest  and  profits;  which  occasioned 
the  increase  from  2iL  per  cent,  to  31.  per  cent,,  and 
from  3L  per  cent,  to  S^L  per  cent.;  which  the  peti- 
tioners have  been  allowed  to  receive.  The  first  consi<^ 
deration  is,  whether  I  am  bound  to  give  the  51.  per 
tent. ;  aa  not  knowing  what  else  to  give.  Next,  if  it  is 
contended,  that  any  part  of  the  SI.  per  cent,  is  given 
out  of,  or  to  be  paid  from,  capital^  a  case  must  be 
brought  before  the  Court,  either  making  that  out  by 
evidence,  or  under  circumstances,  forming  a  fair  ground 
for  inquiry.  But  as  the  case  now  stands,  I  have  not 
the  means  of  considering  it  as  more  or  less  than  a 
declaration,  in  a  due  execution  of  the  right  and  the 
duty  of  the  Bank,  that  the  dividend,  which  the  pro-: 
priators  ought  to  receive,  is  a  half-yearly  dividend  of 
61.  per  cent. ;  and  upon  that  resolution  in  this  parti- 
cular case,  without  stating,  what  the  Court  may  be 
called  upon  to  do  in  other  cases,  my  opinion  is,  that 
the  tenant  for  Ufe  is  entitled  to  this  dividend  of  51.  per 
cent. 


1807. 
June  13M. 


WYDOWN'S  CASe. 


FracUon  of   a    TUYDOWN    and    Lloyd,    carrying    on    business    in 

day,  ID  support  partnership   in  Thames  Street,    stopped  payment, 

of  a  Commis*  , 

sion  of  Bank-  *      ^^ 

raptcy,  by  admittiog  Evidence,  tbat  the  act  of  Bankruptcy,  Uioogb  on 
the  same  day,  was  previous  to  the  issuing,  i.  e.  the  awarding  and  sealing,    ■ 
the  Commission. 

Whether  the  striking  the  Docket  can  be  considered  as  the  issuing  of 
the  Commission,  especially  with  reference  to  the  24th  Section  of  Stat. 
6  Geo.  II.  c.  30,  a  penal  clause,  Quare. 

That  a  Creditor  should  have  called  is  not  required  for  the  Act  of     . 
Bankruptcy  by  absconding,  as  for  that  of  keeping  house.    As  to  the 
reason  of   that  distinction,  if  the  latter  can  be  established   by  other 
efidence,  Qucere. 

Commission  of  Bankruptcy  not  superseded  for  want  of  an  Act  of 
Bankruptcy  previous  to  striking  the  Docket :  the  Affidavit  of  belief,  that 
the  party  is  a  bankrupt  at  that  time,  not  being  required  by  the  Statute, 
though  accoraing  to  the  practice. 
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and  a  Commission  of  Bankruptcy  issued  against  them.         1807. 
Upon  the  bankruptcy  of  JJoyd  there  was.  no  doubt:    _  ^'^'^^^   , 
but  an  issue  was  directed  as  to  Wydown ;  which  was         Case. 
tried  by  Lord  Chief  Justice  Mamfield;  and  a  verdict 
was   fbupd    for    the  Defendant,   negativing   the  bank- 
ruptcy* 
» 

A  motion  was  made  on  the  part  of  the  assignees  for 
a  new  trial  under  the  following  circumstances,  appearing 
by  the  Report  of  the  Lord  Chief  Justice. 

On  Wednesday,  the  16th  day  of  the  month,  Wydown 
upon  his  return  to  town,  after  the  house  had  stopped 
paymoit,  was  arrested  at  his  own  house.  ^He  was 
taken  to  the  house  of  the  officer ;  and  was  bailed  on  the 
night  following  that  day :  but  that  transaction  was  not 
completed  until  half  past  twelve  on  the  morning  of 
Titirsday  the  17th;  when,  without  returning  home,  he 
went  directly  with  his  attorney  to  the  house  of  the 
latter,  at  Islington;  slept  there;  and  continued  there 
undl  the  following  jS^tmcby;  having  gone  on  Thursday, 
or  Friday^  or  on  both  those  days,  into  London,  to  the 
house  of  one  of  hi3  creditors ;  but  not  calling  at  his  own 
house;  to  which  he  never  returned.  The  Commission 
issued  upon  Thursday  the  nth :  the  docket  having  been 
struck  on  the  8th.  Alter  the  verdict  the  Jury  were  by 
consent  of  the  Counsel  on  both  sides  asked,  when  the 
act  of  bankruptcy  was  committed.  The  answer  wasj 
«  on  the  17th." 

Sir  Arthur  Piggptt,  and  Mr.  Wethereli,  for  the  As* 

signees,  in  support  of  the  Motion. 

This  verdict  was  against  the  opinion  of  the  Judge. 

The  several  cases  put  by  Lord  Holt  and  Lord  Raymond, 

Vol.  XIV.  F  in 
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1807.  in  Salkeld  and  Akyn^  coDected  in  Viner  (73%  as  to  the 
^^^'^  ^  fraction  of  a  day,  support  the  proposition,  thataCbm- 
(!)ASEt  liiission  of  Bankruptcy  may  be  sustained  by  an  Act  of 
Bankruptcy,  committed  upon  the  same  day,  if  previous 
tii  time ;  and  it  stands  upon  reason  as  well  as  authority. 
Can  the  bankrupt  be  allowed  to  waste  hisT  property 
during  the  whole  of  the  day,  on  which  the  Act  of 
Bankruptcy  was  committed?  Your  Lordship  will  not 
presume,  that  the  Commission  issued  at  a  very  early 
hour  in  the  morning.  The  ^*  day  of  the  Date  **  is  con- 
strued exclusive  or  inclusive  to  suit  the  justice  of  the 
ease  (73).  In  Doe  on  the  Demise  of  Wrangham  v. 
Herseff{74f)  a  demise,  generally  as  of  the  day,  on  which 
Che  ancestor  died,  with  an  averment,  that  it  wias  after 
the  death  of  the  ancestor,  was  held  sufficient.  It  is 
true,  there  was  no  evidence,  that  a  creditor  called  in 
the  interval :  but  the  Lord  Chief  Justice  held  clearly, 
that  the  Act  of  Bankruptcy  by  absconding  does  not  re- 
quire an  actual  demand  by  a  creditor. 

Sir  Samuel  RomiUtf  and  Mr.  Cooke,  fbr  the  Bank- 
rupt Wjfdoum. 
This  Commission    ought    to  be    superseded.      The 
'  doctrine  and    authorities    as  to   the  fraction  of  a  day 
are  not  applicable  for   this  purj^ose.     The  Jury  were 
to  determine  at  what  time  the  intention  to  delay  cre- 
ditors Was  conceived ;  and  they  have  drawn  the  correct 
conclusion.     The    general  rule    of  Law  is,  that  there 
cannot  be  a  fraction  of  a  day :  but,  where  that  is  ne- 
cessary for  the  furtherance  of  justice,  evidence  is  ad- 
mitted.     The  admission  of  evidence  in  bankruptcy  to 

prove 

(72)  20  Ftfi.  tit  Time,  208,  269,  270. 

(73)  Pugh  V.  The  Duke  of  Leeds,  Cowp.  714. 

(74)  3  Wiis.  274. 
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pH3f9i  an  Aet  of  Baidmiptcy,  preriouft'to  the  Cotnmis-         i807. 
sion,  would  not  promote  the  ends  of  justice;  and  would 


be  attended  with  considerable  inconvenience.  It  never  Case 
happens,  that,  the  Commission  is  sealed  upon  the  day, 
when  the.  Act  of  Bankruptcy  is  committed;  and  the 
effect  of  preventing  that  is  the  only  inconvenience, 
alleged  as  the  consequence  of  not  admitting  the  frac- 
tion of  a  day.  The  Act  of  Bankruptcy,  the  affidavit, 
fli6  bond,  and  die  sealing  the  Commission,  cannot  take 
filace  On  the  same  day.  In  this  instance  the  docket  was 
stmek  eight  days  before  the  Commission  issued :  a  Com- 
mittion  most  rashly  and  improperly  taken  out,  upon 
an  affidavit  of  an  Act  of  Bankruptcy,  admitted  now  not 
la  be  true:  an  abuse  too  frequently  practised  as  the 
means  of  producing  bankruptcy.  If  this  can  be  sus- 
tained, a  Commission  of  Bankruptcy  might  issue  upon 
an  Act  of  Bankruptcy  by  lying  in  prison  before  the 
expiration  of  two  months ;  but  the  contrary  has  been 
decided  in  Gordon  v.  Wilkinson  (75).  Lord  Kenyon 
states  the  reason ;  that,  **  in  order  to  obtain  it,  there  must 
'^be  an  affidavit  made,  that  the  party  has  committed 
•*  an  Act  of  Bankruptcy  (76  ).*•  Evidence,  that  an  Act  of 
Bankruptcy  was  committed  previously  to  the  Commission 
issued,  could  not  be  admitted ;  as  it  was  clear,  that  was 
not  the  transaction,  upon  which  they  proceeded  to 
ittake  the  party  a  bankrupt.  There  can  be  no  conve- 
nience in  permitting  a  Commission  to  be  taken  out  upon 
the  speculation,  that  an  Act  of  Bankruptcy  may  be  com- 
mitted. The  24fh  Section  of  the  Statute,  providing 
against  a  private  composition  with  the  petitioning  ere- 
£tor,  being  very  severe  against  him,  ought  to  re- 
cdve  a  strict  constructidn.  The  words  of  that  clause 
are,  **  after  issuing  of  any  Commission;'*  and  if  the 
^docket  is  not  Considered  a  part  of  the  transaction  of  [  *^  ] 
issuing  the  Commission,  a  creditor^  who  had  only  struck 

a  docket, 

(75)  8  Term  Hep,  5CP7.  tide,  is  not  positife,   bat  to 

(76)  TheAffidarit,  inprac-     information  and  belief. 

F  2 


84  CASES  IN  CHANCERY, 

1807.         ^  docket,  could  not  be  brought  within  that  clause ;  as  be 

"■"^^   .      was  held  to  be  in  Ex  parte  Gedge  (  77).    It  may  there- 

Case.         ^^^®  ^^  contended,  that  the  Commission  issued  upon  the 

.8th ;  when  the  affidavit  was  made;  and  was  taken  to  the 

office  to  be  filed. 

In  the  case  of  Barnard  v.  Vaughan  ( 78 ),  that  has 
been  alluded  to,  it  was  held,  that  to  complete  this  Act 
of  Bankruptcy,  a  creditor  must  have  called,  by  analogy 
to  the  Act  of  Bankruptcy  by  keeping  house ;  and  that 
opinion,  though  much  doubted  (79),  has  not  been  over- 
turned. The  groimd  is,  that  the  intention  to  delay, 
without  an  actual  delay,  is  not  sufficient;  for  in  those 
other  cases  the  intention  has  always  been  proved  by  a 
direction  to  deny  him,  or  acknowledged  insolvency* 

Sir  ^r/Atfr  P^jTo//,  in  Reply. 
The  case  Ex  parte  Gedge  (80)  proves  considerably  too 
much;  going  to  this  extent,  that  by  striking  a  docket 
a  Commission  is  sued  out.  The  case  of  a  docket  only, 
but  no  Commission  by  that  creditor,  is  not  within 
the  Statute.  The  question  is  always,,  whether  the  Act 
of  Bankruptcy  was  committed,  before  the  Commis* 
sion  was  sued  out;  not  before  the  affidavit  sworn  or 
the  bond  executed.  As  to  the  necessity  of  a  denial, 
where  there  is  a  clear  notorious  stoppage  of  a  house, 
one  partner  absenting  himself  can  it  be  necessary  to 
prove  the  form,  that  the  creditor  went  to  the  house. 
Formerly  the  beginning  to  keep  house  was  an  Act  of 
Bankruptcy :  but  a  farther  act,  as  evidence  of  the  in« 
[  ♦  85  ]        ♦  tention,  has  been  since  required,  with  great  reason ; 

as  many  causes  of  beginning  to  keep  house  may  exist, 

independent 

Cn)  Ante,  Vol.  Ill,  349.  XtcUe//,  9  East,  487.      Bar^ 

(78)  8  Term  Rep.  149.  nard  v.    Vmnghan   has  been 

(79)  Ex    parte    Dakeyne,  since    over-ruled:    see    the 
14th    Nowmber,   1801 :    by  note,  ante,  VoL  V,  577. 
Lord  EUtm.     Roberttan    v.  (80)  Ante,  Vol.  Ill,  349. 
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isdependent  of  any  purpose  to  defraud  or  delay  credir         1807. 
tors.     But  the  other  act,  absenting  himself,  is  not  equi-    •«  "^^mu 
vocaL     The  more  notorious  the  absconding,  the  more         Cask. 
difficult  would  be  the  proof  of  an  Act  of  Bankruptcy ;  for 
no   person  would    undertake   a   trouble  so  useless.    A 
creditor  could  not  upon  an  imprisonment  of  a  single  day 
aflSrm,  that  an  Act  of  Bankruptcy  was  committed ;  spe- 
culating upon  a  continuation  of  the  imprisonment  for  two 
months ;  and  therefore  it  has  been  held,  that  the  relation 
will  not  support  a  Commission,  taken  out  before  the  ex- 
piration of  the  two  months.    An  affidavit  of  belief,  that 
the  party  is  a  bankrupt  at  the  time  of  making  the  affi- 
davit, is  not  required  by  the  Act  of  Parliament. 

The  Lord  Chancellor. 
It  is  not  necessary  for  me  to  express  any  opinion 
upon  the  point,  that  is  stated  to  have  been  ruled  by 
hord  Loughborough  and  Liord  Thurlow;  with  reference 
to  which  I  should  not  hastily  say,  it  is  impossible  to  bring 
such  a  transaction,  the  mere  act  of  receiving  a  debt, 
after  a  docket  struck,  within  the  words  of  the  Act  of 
Parliament.  What  may  be  fit  to  do,  and  what  the 
Court  can  do,  upon  general  principles,  are  considera- 
tions perfectly  different :  but  a  Court  of  Justice  is  not 
justified  in  extending  a  penal  clause  of  an  Act  of  Par- 
liament against  the  direct,  plain,  and  obvious,  ex- 
pression of  that  clause  (  81  )•    Considering  the  preceding 

section 
'  (81)  Stat  6  Geo.  II,  c.  30.  security,  whereby  soch  per- 
I.  34.  That  clause,  provid-  son  or  persons,  "  sving  out 
lag  against  a  private  compo-  **  tuck  Commisriom/*  shall  pri- 
sition  with  the  petitioning  vately  receive  more  in  the 
creditor,  directed,  that,  if  pound  than  the  other  credi- 
toy  bankrupt  shall  **  after  tors,  soch  payment,  ^c!  shall 
*f  isn$mg  of  aHjf  Commisrioti**  be  taken  to  be  an  Act  of 
pay  to  the  person  or  persons.  Bankruptcy,  whereby  "  such 
**  who  eued  out  the  tame^  or  V  Commitiim'"  shall  be  super- 
otherwise  give  satisfaction  or      seded ;  and  it  shall  be  lawful, 

for 
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1807.         section  ( 82 )  of  ihe  Act,  having  a  more  direct  appticar 


_  lion  upon  tl^s  occasion,  it  is  impossible  to  doubt  wbat 

W  Y  down's 

Case         ^  meant  by  these  words,  commencing  the  description  of 

the  offence  by  stating  the  act  done  '^  after  issuing  of  any 

''  Comm^ion.** 

I  confess,  I  am  not  satisfied  with  this  verdict ;  and  I 
cannot  upon  this  verdict  supersede  the  Commission.  I 
lay  out  of  consideration  the  necessity  of  actual  delay, 
or  an  actual  denial,  where  the  Act  of  Bankruptcy  is 
absconding  or  departing  the  realm.  I  admit,  it  is  dif- 
ficult to  state  the  distinction,  upon  which  that  has. 
been  uniformly  required  in  the  one  case(83 ),  and  in.  the 
other,  until  the  instance  (84),  that  has  been  mentioned, 
as  uniformly  deemed  not  to  be  necessary.  Where  a  man 
has  actually  absconded  from  his  house,  it  is  not  very  wise 
to  require,  that  a  creditor  should  go  to  that  house  to 
inquire  for  him.  On  the  other  hand,  it  must  be  ad- 
mitted, that,  where  the  intention  to  keep  house  h 
clearly  proved  by  other  evidence,  you  do  not  imme- 
diately see,  why  this  additional  evidence  is  required.  I 
lived  long  in  this  profession  without  hearing  a  sugges- 
tion, that  such  evidence  was  necessary  to  establish  die 

act 

for    ibe  Lord  ChanceUor  to  tnte;    thongh  it    cannot  be 

award  to  any  creditor  peti-  retained ;    and    the  creditor 

tioning    **  another    Commit-  not  aided :  Ex  parte  Matter^ 

**  sianf  and  soch  person,  &e.  man,  post.  Vol.  XVIII,  208. 

shall  forfeit  his  debt,  and  re-  See  the  subseqaetit  Statate, 

fond  what  he  shall  have  re-  6  Geo.  IV,  c.  10,  s.  8,  ex- 

ceived,  to  snch  persons  as  the  tending    to    a   Composition 

Commissioners,  acting  under  after  a  Docket  strack. 

**  suck  new  Commimon,^  shall  (82)  Sect.  23. 

appoiht.    Ex  parte  Browne,  (88)  Garrei   v.  Mauk,    6 

post,  Vol.  XV,  472,  decides,  Term  Rep.  675,  since  over- 

that  satisfaction  or  secnrity,  ruled ;    see  the  note,    ante» 

taken  after  a  docket  stmck.  Vol.  V,  677. 

not  followed  by  a  Commis-  (84)  Barnard  v.  Vamghtm, 

sion,  is  not  within  the  Sta-  8  Term  Rep.  140. 
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«ct  of  absconding ;  and  I  think  now  upon  all  the  au< 
thorities,  there  has  been  a  struggle  tp  introduce  that 
additional  fact,  rather  than  that  it  has  been  considered 
as  the  evidence  of  leaving  the  house,  amounting  tQ 
that  Act  of  Bankruptcy.  My  opinion  beingi  that  thi^ 
additional  circumstance  is  not  required  tp  constitute  that 
Act  <^  Bankruptcy,  I  cannot  hold  thb  verdict,  resting 
upon  the  absence  of  that  additional  circumstancei  to  be 
tory(85). 


1607. 


Wydowm'b 
Case. 


The  next  consideration  is,  whether  a  Commission  can 
be  supported,  when  the  Act  of  Bankruptcy  was  com- 
mitted upon  the  same  day.  If  a  clear  Act  of  Bankruptcy 
jiad  been  committed  at  six  o'clock  in  the  morning,  and, 
with  that  clear  Act  of  Bankruptcy  committed,  an  ap? 

a 

plication   had    been  made    to   the  Great  Seal,  first  to 
award,  and  then  to  issue,  a  Commission,  which  second 
act  is  ]>erformed   by  sealing  the  Commission,   and  the 
bond  had  been  given,   there  is  no  doubt,   that  Com- 
missiop  would  be  capable  of   being  executed  as .  valid ; 
though  bearing  date  upon  the  day  of  the  Act  of  Bank- 
ruptcy committed;    and    upon    all  the    doctrine   as  to 
fictions    of  law,    considering    the  whole    day  as    one 
piurticle  of  time,  the  object  of  those  fictions  being  to 
promote  the  ends  of  justice,  in  this  sort  pf  case  it  is 
necessary  to  disregard  that  maxim  (  86  )•    I  admit,  much 
Sttschigf  may  be  the  consequence  :    but  the  question  is, 
irhat  is  the  preponderance  of  good.    With  reference  to 
tliat^  I  recollect,  in  the  bankruptc]^  of  Castell  and  Poweff     Commission 
J  got  out  of  bed  to  seal  the  Commission.    The  object  of  Bankruptcy 
was  to  prevent  that,  which  frequently  happens^  when  an  "^^j®^  ***  ^■*® 
Act  of  Bankruptcy  has  been  committed,  the  speedy  re-     ^       p  tA  V 
■edy  for  a  debt  to  the  Crown ;  as  an  assignment  can- 
not be  made,  until  the  Commission  has  been  sealed*    I 
found    an    irregularity  in    the.  Commission,,    that  was 

brought 
.   (86)  Roberi9(m  v.  UddeU.         (86)  1  Fes.  4*  Bea.  54.  See 
0  Eoii,  487.    See.  the  .  note,      post,  554,  a. 
ante.  Vol.  V,  677. 
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1807.  brought  to  me  in  the  country;  and,  though  the  object 
^"^^"^^  ,  was  to  prevent  an  extent,  considering  it  my  duty  to  hold 
Case.  ^^  ^^^^  hand  between  the  Crown  and  the  subject,  with- 
out reference  to  the  object,  I  refused  to  seal  that  Com- 
mission. With  such  an  object  they  were  in  haste ;  and 
brought  down  to  me  .in  the  country  in  the  middle  of  the 
night  a  Commission,  duly  prepared,  and  the  same  dis- 
position to  act  with  an  even  hand  between  the  Crown 
and  the  subject,  induced  me  not  to  delay  for  an  instant 
the  regular  Commission ;  .and  I  am  informed,  that  Lord 
Rosslyn  upon  a  forpier  occasion  acted  in  the  same  man- 
ner* A  Commission  may  therefore  be  sealed  in  the  night.. 
It  may  settle  the  remedy  as  between  the  Crown  and  the 
subject,  and  many  questions,  that  might  be  agitated  b.\ 
a  great  expence  to  the  bankrupt  estate.  With  reference 
to  that,  I  think  the  late  Act  of  Parliament  (87)  an  ex« 
tremely  wise  alteration  of  the  Law. 

My  opinion  therefore  upon  this  case  is,  that,  the 
date  of  the  Commission  being  the  17th  day  of  the 
month,  and  the  Act  of  Bankruptcy  on  the  same  day, 
that  Commission^  if  not  open  to  any  other  objection^ 
is  a  legal,  valid.  Commission;  provided,  upon  inquiry, 
which  it  is  competent  to  make,  it  shall  be  ascertained 
by  evidence,  in  a  cause,  that  the  Act  of  Bankruptcy 
was  committed,  before  the  Commission  issued,  in  the 
sense,  t)iat  I  give  to  those  words  with  reference  .to  the 
expression  of  the  23d  section  of  the  Act  of  Parlia- 
ment (88).  I  thought,  that  in  fact  the  Legislature  had 
not  required  an  affidavit  by  the .  person,  striking  the 
docket,  to  his  belief,  that  the  party  had  at  that  time 
committed  an  Act  of  Bankruptcy.  That  practice,  at 
what  time  introduced  I  know  not,  perhaps  is  wise  in 
general;  and  it  appears  to  me,  that,  when  the  form  of 
the  affidavit  was  settled,  that  the  deponent  should  state 

only, 

(87)  Stot  46  Geo.  Ill,  (88)  Stat.  6  Geo.  II,  c.  80. 
p.  136.  #.28. 
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xMy,  that  he  believes,  the  party  was  a  bankrupt  at  that         1807. 
tinde,  attention  was  given   to  this  section  of    the  Act     m^^"^  t 
of  Parliament.      The  great  facility,    with  which  those         Case. 
affidayits    are   made,    is    surprising:    but,    whether   a 
Comnusaion^    that   has  issued,  is  to  be   superseded  on 
acck>unt  of  a  rash  affidavit,  that  an  Act  of  Bankruptcy 
had  been  committed,  is  a  very  different  consideration. 
A  Commission  of  Bankruptcy  is  a  proceeding,  to  which 
the  subject  has  a  right  under  the  circumstances^  spe-  ^ 
dfied  by  the  Act  of  Parhament :  which  describes  two 
distinct  acts:    one,  the  award  of  the  Lard  Chandettor, 
that  a  Commission  shall  issue :    the    other   the  actual 
issuing  of  the  Commission;  which  is  performed  by  the 
appUcation  of  the  Great  Seal,  according  to  that  award, 
and  delivering  the  Commission  to  the  party ;   and  the 
expression  of   the  Statute  is  then  satisfied;   which  re- 
quires an  affidavit,  not  that  the  party  has  at  or  before 
the  time  of  making  that  affidavit  committed  an  Act  of 
Bankruptcy ;    nor  is  there  in   the  bond  any  thing,  re- 
qoiiiDg  the  obligor  to  prove,  that  an  Act  6f  Bankruptcy 
hid  been  committed  at  the  date  of  the  bond ;  but;  that 
Ae  party  Was  a  bankrupt  at  the  time  of  taking  out  or 
issuing  the  Commission.    The  bond  is  to  be  assigned 
only  upon  failure  to  prove  him  a  bankrupt  at  that  time. 
A  Commission  therefore  may  be  well  supported,  if  sealed, 
and  in  that  sense  issued,  after  the  Act  of  Bankruptcy 
committed  (89). 

In  this  case  at  what  time  was  the  Act  of  Bank- 
ruptcy  committed  ?  Upon  that  point  there  is  consider- 
able doubt,,  what  verdict  would  be  right.  It  is  clear, 
that  by  stopping  payment  an  Act  of  Bankruptcy  is  not 
committed.  If  Wydoum^  having  gone,  after  he  was 
hailed,  at  that  early  hour  on  Thursday  morning  to  the 
house  of  his  attorney  at  Islington^  had  remained  there 
the  three  following  days,  that  would  have  been  left  to  the 

Jury 

(80)  Ek  parte  Dujrene,  1  Fet •  Sf  Bta.  61 ;  see  as  to  this, 
1  ChrUi.  Bank,  law,  242. 
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1807.  Jury  as  strong  evidence,  that  be  remained  with  the  in- 
^"^"^  ,  tentioHi  with  which  he  went  there ;  to  be  from  home. 
Case*  A^^^™.  ^  dwePing-house*  But,  if  he  can  establish,  tha( 
pn  Thursday  morning  h^  went  to  London,  to  the  hous^ 
of  ope  of  his  creditors,  and  returned  to  UUngton  m 
consequence  of  what  passed  between  them,  cnt  from  any 
pOier  ^otiv^  considering  what  passed  afterwarOs,  a  fiiir 
Question  would  arise,  whether  the  Act  pf  Bankruptcy  was 
i^ommitted  at  half-past  twelve  on  Thursday  morning,  or 
upon  his  return  from  London  in  the  course  of  that  day ; 
as  many  circumstances  might  be  suggested,  that  would 
explain  his  conduct ;  as>  that  hi$  object  in  the  first  in- 
stance was  to  consult  his  attorney  \  meaning  to  go  the 
next  day,  and  confer  with  his  creditors  \  and  that  after 
that  he  returned  to  stay ;  and,  as  that  intention  was  con- 
ceive4  At  the  one  time,  or  the  other,  the  question  must 
be  examined  with  regard  to  the  time,  when  tl^e  Com- 
mission clearly  issued,  in  the  sense  I  put  upon  those 
.words :  if  at  the  early  hour,  and  the  Commission  was 
sealed  afterwards,  my  op^lion  is,  that  the  Commissioii 
would  be  good :  if  at  the  later  hour,  and  the  Commis- 
sion issued  previously,  it  issued^  before  any  Act  of  Bank- 
ruptcy had  talcen  place.  ,Tbe  Jury  found  at,  last,  that 
the  Act  of  Bankruptcy  was  committed  on  the  17th ;  but 
at  what  time,  the  point,  upon  which  I  want  information, 
they  do  not  say  (90). 

I  agree,  that  great  mischief  is  done  by  thus  rashly 
.swearing ;  and,  as  Sir  Samuel  Romilly  has  observed,  that 
.affidavit  is  frequently  made  the  means  of  bringing 
about  the  bankruptcy.  If  an  action  should  be  brought 
upon  that,  it  Would  have  a  good  effect.  I  cannot  afr- 
sign  the  bond,  unless  I  am  convinced,  that  the  Com-  . 
jnission  is  not  only  invalid,  but,    in  tl^e  words  of  thip 

Act 

(90)  The  fraction  of  a  day  tioa:  SeeExpmie  Debtee  4r 

is  made  for  the  purpose  of  de-  Le  Mesurter^  ante,  Vol.  VIII, 

terminingthc  priority  between  82,  and  the  note,  post,  654, 

the  Commission  and  an  Execu'  Franklin  v.  Lord  Broumlaw. 
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Act  of  Parliament,  *'  taken  out  fraudulently  or  mali^ 
'*  doosly ;"-  and  the  parties  should  consider,  whether  an 
'^acdon  for  damages,  not  limited,  would  not  be  more 
advantageous  than  the  remedy  upon  the'  bond,  confined 
to  the  sum  of  SOOi: 


90« 


1807. 


Wy  Down's 

Case. 
[•91] 


There  may  be  considerable  difference  in  the  expo- 
sition of  the  words  ''suing  forth,"  and  ''issuing"  the 
Comm&sion:  the  one  being  the  act  of  the  creditor: 
ihie  other  the  act  of  the  Lord  Chancellor.  The  best 
course  is  to  follow  the  words  of  the  Act  of  Parliament. 
The  issiie  therefore  nmst  be  altered  in  that  respect. 
Direct  the  issue,  whether  Wydofwn  had  committed  aq 
Act  of  Bankruptcy  before  the  time  of  issuing  the  jsaid 
Commission. 


tuted,  as  represeiited  by  the  Bill,  filed  hy  Frances 
Purcettf  in  1801,  were  these: 


PURCELL  V.  M'NAMARA. 

Before 

THE  circumstances,  under  which  this  suit  was  insti'  '^'^^  Eldon, 
-  -  -      ,     •. «  1804. 

Before 
Lord  Erskinb 
assisted  by 
Join  PurceUy  Lieutenant-Grovemor  of  the  island  of  The  Master 

TorioUt^  in  the  West  Indies,  by  his  Will,  dated  the  SSd  of  the  Rolls, 
of  January^    1770,   bequeathed    to  his   daughter,   the         1806. 
Plaintiff  Frances  Pureell,  7000^  to  be  paid  at  her  age      ^^^  1^'** 
bf  21,  and  in  the  mean  time  300/.  a;  year.    He  made  a     P®®^*  ^^ 
similar  disposition  in  favour  of  his  other  daughter,  the      i  /  o 
Defendant  Margaret  PurceU;   and  he  charged  all  his  ^.^^  ^ ^  q^^ 

estates^  veyanccs,  and 
ordered  to  stand  as  Seenrlty  only  for  what  should  appear  doe  upon  a 
general  Account^  after  a  considerable  lapse  of  time,  seventeen  years, 
upon  the  nature  of  the  deeds  themselves,  the  circamstances,  under 
which,  and  the  confidential  relation  of  the  person  by  whom,  they  were 
obtained ;  and  no  confirmation :  the  other  parties  being  throughout  under 
the  same  influence,  centroul,  and  ignorance  of  their  rights. 


PURCELL 
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1807.         estates,    both  real  and  personal,    with  the  payment  e 
those  legacies.      He  then  gave  all  his  plantations,  &c 
with  the  stock,  to  the  use  of  his  son  John  Purcell  fo 
M'Namara.    life,  without  impeachment  of  waste,  with  remainder  t 

trustees  to  preserve  contingent  remainders ;  remainder  t 
his  first  and  otl\er  sons  in  tail  general ;  remainder  to  th 
testator's  daughters  as  tenants  in  common;  in  tail  gene 
Tal;  remainder  to  the  daughtiers  of  John  PurceU,  ih 
son,  as  tenants  in  common,  in  tail  general;  remainde 
to  the  use  of  the  testator's  two  daughters,  and  thd 
heirs,  as  tenants  in  common,  and  not  as  joint-tenants 
with  powers  to  his  son  of  jointuring  and  raising  poi 
tions ;  and  he  gave  all  the  residue  of  his  effects  to  hi 
son* 

The  testator  died  in  1771,  in  the  island  of  Toriola 
leaving  his  son  and  two  daughters  surviving :  the  so 
at  the  age  of  nineteen ;  the  Plaintiff  eighteen;  and  Mm 
garet  Purcell  sixteen.  The  son  was  with  his  father  i 
Toriola  at  the  time  of  his  death.  Hr.  Michael  M^Namain 
one  of  the  executors,  assumed  the  guardianship  of  d) 
two  daughters;  who  had  been  left  in  London  \  and  i 
consequence  of  such  connection  and  relation  they  wei 
introduced  to;  and  became  acquainted  with,  the  D( 
fendant  John  M'Namara ;  who  was  the  nephew  of  Di 
M^Namara ;  and  then  resided  in  Lincoln's  Inn,  as 
barrister  or  student  at  law.  A  great  intimacy  too 
place  between  them;  and  the  Plaintiff  aiid  her  sistQ 
being  young  and  very  inexperienced,  were  accustome 
to  resort  to  and  rely  on  his  advice  on  all  occaapn 
John  Purcell  married  in  Toriola  during  his  minoritjf 
and  was  of  very  weak  understanding ;  and  in  fact  ina 
pable  of  managing  his  own  affairs.  Having  attained  tb 
age  of  twenty-one  in  1773,  he  arrived  in  England;  an 
coming  to  reside  with  his  sisters,  formed  an  acquain 
ance  with  the  Defendant  M'Namara;   who  very  soo 

acquire 


V, 

M'Xamara. 
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acqwred  an  absolute  controul  and  ascendancy  over  him*  1B07« 

Soon  afterwards  lie  separated  from  his  wife ;  who  retired      •n^^''^ 
to  a  .convent  m  France. 

The  value  pf  the  estate  was  about  4000^  per  awnum^ 
n^iriect  only  to  the  legacies   of  7000/«    John  Purcellf 
as  'residuary  legateCj  ^was   entitled    among    other    per- 
sooal  property  to  a  bond-debt   of  12,000/.   from  Tre- 
MMMM,  the  consignee  of  the  estate,  to  the  balance  of 
in  account  with  Trevanion  and  Co.  and  a  considerable 
debt,    due    from  George  Nibbs*     The  Defendant  was 
upon  all  occasions  consulted  and  relied  on  by  John  PuT' 
ceU  and  his  sisters ;  and  assumed  the  management  and 
direction  .  of  their  affairs :    and,  John  PurceU  and  his 
niters  having  no  knowledge  of  or  experience  in  busi- 
ness, the -Defendant  communicated  on  their  behalf,  and 
as  their  agent,  with  Trevamon^  and  other  persons ;  and 
before  1776  Trevanion  had  paid  a  large  sum  for  the 
use  ci.John  Pur  cell;   the  greatest  part  of  which  pay- 
ment  was    made   through   the  Defendant  M^Namara ; 
and  various    money  transactions    took    place    between 
luD,  acting  for  the  Purcells,  and  Trevanion;  who  gave 
bonds  for  9000/.  to  the  Plaintiff  and  her  sister :  which 
bcmds  were  to  be  paid  in  part  of  their  portions ;  and  they 
gave  credit  in  account  with  their  brother  accordingly ; 
and  Trevanion  thereby  and  otherwise  had  in*  December 
1776   discharged  all  the  debt,    due  from  him   to  the 
testator's  estate;    and  was   in  advance  to  the  amount 
rf  9000/. ;   and,  being  desirous  to  close  his  connection 
with  John  PurceU,   under  an   agreement   between   the 
Defendant  and  Alexander  Crrant  an  indenture  was  exe- 
cnted,  dated,  the  Slst  of  December,  1776,  reciting,  that 
JbJbi  PurceU  and  his  wife  had  no  issue;    that  there 
was  not  any  probability  of  their  ever  cohabiting  again ; 
diat  John  PurceU  and  Grant,  the  latter  in  consideration 
of  the  demise  to  him,  after  mentioned,  for  twenty-one 

years. 


I 
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1807«  yeai^j    at    a  pepper-oom  rent,    had  Joined .  in  .  bonds, 

securing  to  Trevanion  the  payment  of  his  debt,   payr 


^^  able    by  instahnentSy   with    interest;    and    that    by  in* 

M^Namara*   dentures    of  the  same   date  Join  PurceU  and  Sarah 

his  wifej  Frances  and  Margaret  Pureett,  according  to 
their  several  estates  and  interest,  demised  all  di^it 
estates  in  the  island  of  Tbr^ofo,  •  or  elsewhere,  in  the 
;  West  Indies  or  America,  with  die  stock,  &c.  and  J0kn 
PurceU  assigned  the  debts  due  to  him^  to  Alencamdet 
Orantf  }m  executors,  &c.  for  twenty-one  years  at  h 
pepper-corn  tent,  without  impeachment  of  waste,  upon 
the  trusts  after  expressed :  and  that  the  Miss  PurceUs^ 
in  consideration  that  the  payment  of  the  debt  to  theal 
from  Trevanion  would  be  expedited  by  carrying  the 
said  i^eeinents  into  execution,  agreed  to  join  in  such 
demise  and  covenants  to  Grant;  and  it  was  witnessed, 
that  Orant  covenanted  to  pay  to  a  trustee,  fo^  the 
separate  use  of  Sarah,  ihe  wife  of  John  PurceU,  during 
the  demise,  if  she  riiould  so  long  live,  an  annuity  of 
925k  per  annum;  and  after  giving  Grant  the  neces* 
sary  powers  for  management,  &c.  it  was  agreed^  thai 
Grant,  his  executors,  &c  should  annually  pay  the 
surplus  rents  and  profits,  after  answering  the  pur- 
poses of  that  deed,  from  time  to  time  to  the  De* 
fendant  M'Namara,  hi3  executors,  &c.  or  such  persons 
as  John  PurceU,  hb  executors,  &c»  should  appoint, 
in  trust  for  John  PurceU,  his'  executors,  &c.;  and, 
diat,  if  he  should  die  during  the  term,  the  De* 
fendant  M'Namara  should  from  time  to  time  pay  the 
surplus  of  the  rents  and  profits  to  the  Plaintiff  and 
Margaret  PurceU  in  equal  shares,  and  their  respec- 
tive heirs  and-  assigns,  or  such  persons  as  they  should 
appoint;  and  should  from  time  to  time,  but  not 
oftener  than  once  a  year,  transmit  to  them  copies 
of  accounts,  received  from*  Grant;  and  Grant  cove« 
nanted  with  John  PurceU  and  the  Defendant  M*Nt^ 
mora    for  the  management,  &c.    and  to  account  with 
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flie  Defendant/  or  such  persons  as  John  Pur  cell y  or  in 
case  of  his  death  the  Plaintiff  and  Margaret  PurceU 
shiould  af^int ;  and  to  pay  the  surplus  to  the  Defendant 
M^^amara^  his  executors,  administrators,  or  assigns, 
ujKm  the  trusts,  &c.  before  mentioned. 

By  d&  indelitu^  it  was  statied,  that  a  principal  in- 
ducement of  Grant  to  become  surety  with  John  PurceU 
in  the  bcHids  was  an  agreement  on  the  part  of  the 
Flafaitiff  and  Margaret  PurceU,  that  in  case  the  dear 
smmal  produce  should  prove  insufficient  at  any  time  tcy 
rdmbiirse  Orant  his  advances  in  respect  of  the  bonds 
to  TWvomoyi,  the  annuity  of  S25/.,  or  otherwise,  thef 
Flaintiflr  and  Margaret  PurceU  would  from  lime  to  time 
fend  to  Crranif  ai  interest  on  his  bond,  such  sums  as 
Aey  respectively  should  then  have  received  from  Tre^ 
mmUm  towards  payment  of  the  debts,  then  due  to  them 
firom  him;  and  that  the  money  so  lent  should  not  be 
ttHed'  in  until  Grant  should  be  in  cash  under  the 
find  indentures  of  demise  and  assignment;  and  the 
PUntiff  and  Ma/tgaret  PurceU  covenanted  with  Gnmt 
sodmrdingly. 

Under  that  indenture  the  consignments  were  made 
to  Grant  until  1780:  the  money  paid  by  Chant  passing 
diroo^  the  hands  of  the  Defendant  M^Namara;  who 
sopplied  John  PurceU  with  money,  as  he  thought  fit ; 
snd  in  the  course  of  such  money  transactions  the  bonds, 
executed  by  Trevanion  to  the  Plaintiff  and  her  sister, 
were  satisfied  by  Trevanion*s  receiving  the  same  in  pay- 
ment firom  Grant  under  the  deed  of  1776,  or  in  some 
inch  manner;  and  they,  were  delivered  up,  and  can- 
eded  by  the  Defendant  M^Namara,  without  the  Plain- 
tiff or  her  sisrter  receiving  .any  part  of  the  money  from 
TftfHMion, 


1807. 

PURCBLi. 

M'Namara. 


In 
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1807.  .In   1780   disputes    arising    between   Grant   and    the 

P^^'^LL      Defendant  M^Namara,  the  latter  represented  to  John 

9,  PurceU  and  his  sisters^  that  it  was  necessary  to  execute 

M'Namara»   a  deed  of  trust  to  enable  the  Defendant  to  take  all  the 

said  concerns  out  of  the  hands  of  Grant,  and  .to  em- 
power the  Defendant  to  settle  and  regulate  th^ir  affairs ; 
and  in  consequence  a  deed  was  executed  by  John  Pur- 
ceU  and  bis  sisters,  dated  the  11th  of  September,  1780; 
reciting,  thali  the  Defendant  M^Namara  had  lent,  ad- 
vanced, and  paid,  to  and  for  the  use  jand  on  account 
of  John  PurceU  and  his  sisters  several  considerable 
sums ;  that  diey  stood  respectively  indebted  to  him  for 
the  sums  so  advanced ;  but  th^t  the  amount  of  the  se- 
veral sums  so  due  the  parties  were. not  able  at  that- time 
to  liquidate  or  ascertain ;  and  it  was  probable  the  De- 
fendant might  by  reason  of  his  friendship  for  PurceU 
and  his  sisters,  advance  and  pay  several  farther  suina 
to. them,  or  on  their  account;  and  also  that  in  consi- 
deration of  the  love  and  affection,  which  PurceU,  And 
his  sisters  bore  each  other,  and  to  secure  to  the  De- 
fendant the  re-pajrment  of  all  sums  he  had  advanced 
to  them,  or  on  their  account,  jointly  or  severally,  |nd 
to  induce  him  to  continue  his  friendship  to  them,  and 
to  secure  all  such  farther  stuns  as  he  should  at  any  time 
advance,  PurceU  and  his  sisters  had  agreed  to  bind 
themselves  severally  and  respectively,  and  their  several 
and  respective  heirs,  executors,  &*c«  to  the  Defendant 
with  the  pajrment  of  all  such  sums  as  he  had  advanced, 
or  might  advance,  &c.  to  or  for  them,  or  any.  or  either 
of  them,  and  to  account  for  such  several  sums,  with 
interest,  and  which  should  appear  by  the  bond,  note, 
receipts,  vouchers,  or  other  acknowledgments,  of  Pur^ 
'  ceU  and  his- sisters,  any  or  either  of  them,   separately; 

and  also  to.  charge  all  their  respective  estates,  both  real 
and  personal,   of  whatever  nature    and  kind,  with   the 
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sttins  adyanced  find  paid  t%  or  for  the  use.  of  them,  or 
either  of  tKem,  as  aforesaid ;  it  wfis  .witnessed,  that  in 
pursuance  of  the  said  agreement,  and  in  consideration 
of  10^.  John^  Frances,  andMargearet,  PurceUdjA  accord- 
ing to  Aeir  several  and  respective  estates  and  interests 
grant,  sell,  release,  and  demise,  to  the  Defendant  MWis- 
mardf  his  executors,  &c.  all  the  plantations,  stock,  &c. 
in  the  indenture  i^of  1776  mentionied,  to  hold  for  500 
yearfltfwith  pro^oso,  that  if  PurceU  and  his  sisters,  or 
any  of  them,  should  pay  to  the  Defendant  on  the  25th 
of  March  next  all  such  sums  of  money  as  he  had  *ad- 
UllKed,  with  interest,  and  also  jshould  pay  all  such  farther 
smns,  as  he  should  advance,  within  three  mcmths  after 
kioch  advances,  the  Defendant  should  re^assign  to  PurceU 
and  his  sister,  or  the  persons,  entitled  to  the  equity  of 
on.  .  '   V. 


1807. 


•  I 


This  indenture  also,  reciting  farther,  that  the  legacies 
fX  the'  Plaintiff  and  her  sister  under  their  father's  Will 
had  never  been  raised  or  paid,  witnessed,  that  the 
Plaintiff  and  Margaret  PurceU  assigned  io  theDefimdant 
hPNamara  the  said  two  legacies  of  70001.  each,  to  hold 
subject  .to  the  like  proviso  of  redemption ;  with  power  to 
him  to  recover,  and  give  discharges^  for  them ;  and  John 
PmrceU  and  his  -  sisters  covenanted  accordingly  for  pay- 
ment of  .all  sums  advanced  Or  to  be  advanced  to  them, 
any  or  either  of  them,  and  which  should  appear  by  the 
bond,  note,  recei][^t,  voucher,  or  other  acknowledgment, 
rf  them,'  any  or  either  of  them. 


PURCBLL 
V. 

M'Nabiaba^ 


.  The  Bill  then  alledged,  that  John  PurceU  and  hisr  sis- 
ters were  not  indebted  to  the  Defendant  on'  any  account 
whatsoever:  on  the  contrary  he  had  received  from  Grant 
Ind.  otherwise  on* 'their  account  considerable  sums ; 
ivUch  he  had  applied  to  his  own  use,  and  had  not 
accounted  for;  The  deed  was  prepared  under  his  di- 
VoL.  XrV.  G  rection 
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1807.         rection  by  hk  attoomdy :  no*  person  being  consulted  en 
""^"^         behalf  of  PmreeU  and  his  sbiers.  ' 

PURCBLL 

JW'Nam ARA.       By  other  indenturea  of  lease  and  release  dat^d  the 

11th  and  12th  of  September ^  178(V  reciting,  that  Pureeff 
and  his  sisters,  in  considerntioti  of  the  many  obligations 
Aey  had  received  from  the  Defendaint  M^Nankara,  of 
his  friendship  in  having  advanced  to  them  .several  sums, 
when  West  India  property  was  so  very  insecurei  and  hia 
desire  still  to  assist  then!  upon  all  occasionfif-and  out 
of  the  gratitude  and  friendship  theyliad  for  him;  aiid 
as .  au  acknowledgmetit  lu:id  in  return  for  the  repeated 
obligations,,  conferred  \i{>on  them,  had  agreed  to  settle 
and  «ecure-  the  ultimate  remainder  or  reversion  to  the 
use  of  the  petitionctr  and  his  heirs,  John  Purcell  and  his 
sisters  granted  and  released  the  said  plantations,  stock,  &Ct 
subject  to  the  power  of  jointuring  and  chs^rging,  by  the 
Will  given  to  John  PureeU,  and  to  the  legacies  to  the 
Plaintiff  and  Margaret  Purcell  and  to  the  demise  to  Grants 
to  the  use  of  John  Purcell  for  life  without  impeachment 
of  waste ;  with  remainder,  subject  to  the  limitations*  m 
the  Will  to  his  issue  male  and  femate^  in  qioieties  to  the 
use  of  the  Plaintiff  and  her  sister  respectively  for  life^ 
without  impeachment  of  waste;  with  remainders  in 
tail  to  their  respective  children  and  cross-remainders; 
and,  in  default  df  issue  of  both,  the  ultimate  limitaticm 
to  the  Defendant  M^Namara  and  his  heirs;  with 
power  to  the  Plaintiff  and '  her  sbter,  with  the  consent 
of  the  Defendant  M'Namara  to  revoke  and  appoint 
new  uses. 

a 

From  the  execution  of  these  deeds  the  Defendaat 
was  in  the  exclusive  receipt  of  the  rents  and  profits^ 
and  the  Purcetk  became  dependent  on   him  for  th^ 
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I807; 

PURCBLL 


wkole.  subaisteno^;  and  were  under  his  controul;   and 

bsBui  no  means  of  resisting  or  investigating  any  dem^d 

k^  diought  fit  to  set  up ;  and|*  having  thus  acquired  an 

ftbaohite  controul  and  authority  over  them^  he  ctused  a   M'Namara; 

deed-poll  to  be  prepared,  dated  th^  1 1th  of  September, 

1783;  recitiQg,  that  the  Defendant  IkPNamatn,  haying 

before  and  since  the  eicecution  of  the  deeds  of  1780 

advanced  considerable   sums,   was  likely  to  be  induced 

(qt  his  friendship  for  iSbe  PurceUs  to  advance    farther 

mams,    for.   securing   which    the   said    indentures  i^re 

fkiseatedy  but  no.  sum  being  then  ascertainedi  they  had 

diii  day  stated  and  settled  an  ^account ;  by  which  there 

sppeaored  to  be  ooming  to  the  Defendant  M^Namara  from 

/oAfi,  Francis,  and  Margaret,  Purcell,  2»,206l4  1 U.  Ofrf. 

irKch  and  all  farther  sums  to  be  advanced  they  ha^ 

levevaHy  agreed  should  be  charged  upon,  secured  by, 

ted  paid  out  of,  the  premises  in  the  said  deeds  con- 

IwieA;  and   the   said  estates,   &c.  were  diarged    ac- 

MEdingly:   die  Purcelb  jointly  and   severally  ratifying 

«d  oonfirming   the   said  indentures,   and  all  securities 

befose  made  by  them  or  any  of  them,  severally  or  jointly,* 

te  Ihe  Defendanti 


The  CKecution  of  the  deed-poll  by  the  Purcelk  was. 
attested  by  the  Defendant's  attorneys  since  deceased, 
and  liy  a .  servant  of  the  Defendant.  The  Defendant 
SBiae  tame  afterwards  made  out  an  account ;  by  which 
John P^eett  on.  the  28th  of  November,  1783,  was.ui- 
debtad  to  the  Defendant  S0,505/.  18^.  ^JcT.;  and 
the  Plaintiff  and  her  sister  were  indebted  to  him 
ITQOL  17««  lid.;  and  he  prevailed  on  them  to  rign 
that  aetDonnt ;  which  wai»  false  alid  fabricated :  none 
if  the  sumsyiatated  to*  be  du^i  having  been  advanced:. 
As  Defendant* 'being  im  the  eoiftrary  largely  indebted  to 
ihem. 


G2 


On 
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laoT.  '    On  the  20th  of  December ,  1783,   he  stated  anoth^ 

account  with  the  Plaintiff  and  her  sister ;  making,  them 

indebted  to  him  2000/. ;  which  account  he  prevailed  on 

M'Namara.    them  t^  sign;  and  it  was  attested  by  their  brother  and 

the  Pefendant%  servant :  all  the  items  of  that  account 
being  different  from  .those  in  the  account  of  November; 
and  also  being  false  and  fabricated. 

• 

JohnPurcett  and  his  sisters  being  about  tx>  retire  to 
France^  the  Defendant  caused  a  Letter  of  Attorney  to 
be  prepared,  dated  the  ^h  of  December,  1788,  giving 
him  the  most  general  and  extensive  powers*  of  managing 
their  estates,  and  acting  for  them;  which  they  also 
executed. 


By  another  deed-poD,   dated  the   16th  of  February^ 
1784,  and  executed  by  John  Purcell  at  the  Defendant's 
house  in  London,  where  he  {Purcell)  then  resided,  and 
by  his  sisters  at  Brussels;  reciting  the  indenture,  dated 
the  11th  o£  September,  1780,  and  the  deed  dated. the 
28th  of  November,  1783,  indorsed  thereon,  and  the  in- 
.  dentures  of  lease  and  release,  dated  the  11th  and  12th 
of  September,  1780 ;  and  that  a  deed-poll  of  the  same 
date,  and    in    the    same  words  as  the  said  deed-poll, 
indorsed  on  the  said  indenture  of  demise,  was  indorsed 
also  on  the    said  indenture  of  release  by  mistake  ^  or 
inadvertence,   and    it    might  occasion-  doubts,  whether 
the  remainder  in  fee,  so  limited  to  the  Defendant  by 
the  said  indenture  of  release,   wa»  not  limited  to  hmi 
by  way  of  mortgage,  and  to  be- redeemable,  it  was  de- 
clared, that  the  3aid  deed  was  so  indorsed  by  mistake ; 
and  it  was  not  intended,   that   the  said  remainder  in 
fee  should  be    redeemable ;   and    the-  Pwrcells  ratified 
and  confirmed  the'  same  to  the  Defendant  and  hia  htira 
Absolutely. 

The 


CASESr  IN  CHANCERY. 


104 


The  Defendant  continued  to  manage  the  concerns  of 
the  estate  with  Grant  till  his  death  m  1783 ;  and  after- 
frafds:  his  adnunistratord  .  received  the  consignments 
until  August  1784^:  the  accounts  being  settled  by,  and 
the  payments;  made  to,  the  Defendant  {  who  had  the 
khsobite  Controul ;  and  by'  the  money  trtosactions,  which 
took  place  between  him  and  Xxrani,  the  balance,  due 
to  Grant  at  his  decease,  accumulated  to  14,000/. ;  atid 
by  indentures,  dated  the  26th  ot  August^  1784,  reciting, 
that  the  Defendant  at  the  request  of  Purcetl  and  his 
^ters  had  agreed  to  ^ay  the  debt  to  Grcmt  by  instal* 
flients;  and  to  pay  the  annuity  to*Mrs.  Purcell^  &c.  the 
adimiistrators  of  GratU  assigned,  and  the  PurceUk  ra- . 
tified  and  confirmed,  to  the  Defendant,  &c.  for  the  re- 
lidue  of  the  term  of  twenty-one  years,  the  premises  arid 
the  debts,  &c*  assigned  to  Grant ;  upon  trust  to  receive 
the  rent^  and  profits,  to  manage,  &c. ;  and  out  of  the 
money  received  in  the  first  place  to  pay  the  annuity  for 
Hrs.  Purcettj  then'  an  annuity  of  600/.  to  John  PurceU^ 
Imd  to  the  Plaintiff  and  her  sister  respectively  annuities  of 
25(ML,  during  so  many  years  of  the  «term  as  they  should 
cespefetively  live ;  and,  after  the  payment  of  those  an- 
nuities; to  pay  the  debt  due,  and  to  become  due  to  the 
J>efehdant  from  the  PurceUs^  or  incurred  in  the  mar 
.  iiagement,  &c. ;  then  to  pay  the  principal  or  interest 
«f  any  sums,  then  charged,  or. which  during  the  term 
Aould  -  be  charged,  on  •  the  premises,  in  such  propor- 
tions, xirder  and  manner,  as  the  Defendant  should  think 
9t;  and,  after- payment  of  such  principal  and  interest, 
upon  trust  to  pay  all  the  surplus, '  if  any,  of  such 
sionies  to  John  Pureell  and  bis  Assigns  during  so  many 
years  of  the  term  as  he  should*  livej  and  after  his  de-^ 
cease  to  the  Plaintiff  and  her  sister,  and  the  survivor, . 

toA  the  executors  of  subh  survivor ;  with  all  the  powers, 

*  *  * 

which  Grant  had,  and  covenants  by  the  PurceUs  not  to  re-< 

voke,  &c*  and  that,  if  at  the  end  of  the  term  the  Defendant 

should 
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should  be  in  advance,  that  should  be  a  charge  upon  the 
premises,  bearing  interest  at  5k  per  cent. ;  and  he,  hi^ 
executors,  &c.  fthoidd  hold,  until  reimbursed;  and  k 
was  declared,  that  the  Annuities  to  the  FlaintiiF  and  her 
sister  were  to  be  accepted  in  lieu  of  interest  upon  ih^ 
two  stuns  of  5000/.  remaining  due  to  ti^em  on  aecount 
of  their  legacies;  with  covenants  from  the  Defendant 
duly  to  account,  &c. 


The  Bill  then  alledged,  tliat  for  a  long  time  before 
1784  tiie  Plaintiff  and  her  sister  received  no  payment 
except  through  the  I^eiTendant  and  bis  agent.  Aboilt 
Januarjf  tiiey  went  to  reside  in  France^  with  a  view  of 

• 

contracting  their  expences;  and  thie  deed  of  AuguH 
1784  wais  prepared  without  their  privity;  and  after  it 
was  executed  by  all  the  parties,  except  the  PurceUs,  the 
Defendant  made,  an  indorsement,  dated  the  3d  of  Sep* 
tember,  1784,  under  the  tide  of  a  short  nunute  or  ptti^ 
ticul^r  of  the  sums  advanced  and  lent',  or  secured  to  be 
pbid  to  or  on  account  of  John^  Frances,  and  Mairgareii 
Puree fl,  some  or  one  of  them,  by  the  Defendant;  netting 
forth  several  items,  amounting  to  88,586/.  lis.  1Qid!r 
This  deed  was  transmitted  to  the  Pureetts,  and  signed 
by  them  without  any  voucher  or  other  information* 
Another  account,  dated  the  S6tb  day  of  March,  ITSS,  • 
signed  by  John  PurceU,  and  witnessed  by  lAncoh,  thSsf 
Defendant's  steward,  stated  S45269/.  U.  5|c/.,  as  due  tq^ 
the  Defendant  on  the  28th  ot  November,  1783,  and  the' 
balance  at  the  date  of  tiie  accoi;int  31,130^  14fS.  9|A 
due  from  John  Pureed  and  the  trust  estates.  Another 
account,  dated  the  26th  of  March,  1786,  stateid  a» 
the  first  item  the  balance  of  the  account  of  1785; 
and  upon  the  foot  of  that  account  made  the  hsn 
lance  42,5142.  6s.  llfrf.;  exclusive  of  all  outgoing^ ' 
and  expences  in  the  West  Indies  i  and  by  another  ac- 
count the  balance  at  the  same  date  was  staled  to  fai^ ' 

51,006/. 
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fil,006/«  9s.  7id. ;  with  a  memorandui^,  that  all  thfe 
above  sums  are  affirmed  and  acknowledged,  and  ap- 
provefl,  to  be  paid  and  engaged  for  by  the  Defendant 
M^Namara  upon  the  credit  of  John  Pur  ceil  and  his 
tisters,  and  of  the  trust  estates  in  -  Toriola ;  which 
memorandum  ^$a  signed  by  them,  and  witnessed  by 
ImcoIm. 


1807. 
Pdrcbll 
^Namara. 


The  Bill  alledged,  that  no  vouchers  were  produced  to 
the  Plaintiff:  and  none  of  the  sums  in  the  account  were 
paid  far  the  use  of  her  and  her  sister,  except  small  sums 
from  time  to  time  for  their  support  .between  March  1784 
ind  March  1786 ;  less  in  the  whole  than  250^  a-year 
each.  The  Plaintiff  si^ed  the.  account  under  the  in* 
fluence  andcontroul  of  .the  Pe£endant;  and  firom  appre^ 
hension,  that  he  would  withhold  the  allowance,  upon 
which  alone  she  depends  for  subsistence. 


By  othei^  deeds,  dated  the  27th  of  iHarcA,  1786,  re-* 
eiting,  that  by  an  account,  settled  on 'the  26th  o(  Mardh^ 
fthe  balance  due  to  the  Defendant  was  42,514/;  fo.  ll|cf« 
enJUMve  <^  other  sums^  therein  mentioned,  amounting 
ta  8,4922.  2i..  8</.,  which  he  had  undertaken  to  pay  for 
the  Pureelb,  or  some  or  one  of  them,  it  was  provided, 
diat  the  Defendant  should  charge  We^i  India  interest 
for  the  said  balance  and  future  advances;  and  that  if 
the  rents  in  any  year  should  be  insufficient  to  answer 
the  interest,  the  excess  should  be  made  principal;  and 
the  PurceUs  confirmed  the  deeds  of  August  1784  and 
the  other  deeds. 


By  indentures  of  lease  and  release,  dated  3d  and  4th 
of  NacembeTf  178(>,  reciting  among  other  things  the 
balance  of  .4£,514£i  16^.  lljdL,  by  the  account  of  the 
26th  of  March  last,  and  subsequent  sums  advanced  or 
uudertaken  or  agreed  jto  be  paid .  by  the  Defendant  for 

the 
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—^^'^^J^  interest  considerably  exceeded  the  value  of  the  e^tatei^ 

^^  debts/  &c.  assigned  to  the  Defendant,   and  that  «7oAfi 

M'Namaiia.   PurceU  and  bis  sisters  had  proposed  and  agreed  to  conr 

.Tey  and  assign  the  .fee-«imple  and  inheritance  of  the 
said  estates,  and  the  stock,  debts,  &c.  to  the  De- 
fendant M^Namara  .  towards .  satisfaction  of  the  debts 
and  sum9  due  to  him,  or  which  he  had  undertaken  to 
advance  and  pay,  in  consideration  of  the  several  debts 
due  to  the  Defendant,  and  which  he  had  undertaken  to 
pay,  as  aforesaid,  of  the  annuities,  after  agreed  to  be 
paid  to  or  for  John  PurceU^  Sarah  PurceU^  Frances  and 
Margaret  PurceU^  and  for  the  more  effectually  securing 
the  payment  thereof,  and  for  the  nominal  consideration 
df  lOf.  the  Purcells  conveyed  and  assigned-  all  the 
estates,  stock,  :  &c  upon  tr\jist,  that  John  PureeU 
should  receive  an  annuity  of  600/.,  and  Sarah  PurceU, 
Frances  and  Margaret  Purdell,  annuities  of  250L  each 
for  their  respective  lives;  in  satisfaction  of  the  an- 
nuities under  the  deed  of  August  1784  afad  all  claims 
of  Sarah  PurceU;  and  subject  to  those  annuities,  and  a 
term  for  securing  the  payment,  in  trust  for  the  Der 
fendant,  his  heirs  and  assigns ;  and  by  another  deed, 
of  the  same  date,  they  assigned  all  the  debts,  &c.  due 
to  them,  to  the  Defendant/  his  executors,  &c,  for  his 
•  own  use. 

The  Bill  charged,  that  the  Plaintiff*  had^  not  any  va^ 
luable  consideration  for  executing  those  deeds ;  and  she 
executed  them  under  the  influence  and  controul  of  the 
Defendant.  John  PurceU  died  in  1795  without  issue; 
leaving  the  Plaintiff*  aiid  her  sister  his  co-heiresses  at 
law,  and  next  of  kin ;  and  having  by  his  Will  given,  all 
his  property  to  the  Defendant  M^Naniara,  and  appointed 
}iim  executor. 

The 
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The   Billy,  having    thus    stated    the    circumstanceSi  1807. 

various  accounts  against  the  Defendant  M^Na- 


PURCRIX 

mara^    as  trustee  or  agent  under  deeds,  executed  by  * 

•  * 

the  Pl^tiff;  that  any  deeds,  purporting  to  be  an  ab-    M^Nabcaba; 

lohite  conveyAnce  o^  her  interest  in  the  estates  to  the 
Defendant,  may  be  declared  to  have  been  unduly  ob- 
tain^, and  may  be  delivered  up ;  that  the  deeds,  exe- 
cuted for  securing  pajrments  to  the  Defendant,  may  be 
declared  to  be  securities  for  such  sums  only  as  were 
leaily  due,  &c«.  • 
'•  ■       '  .  -         .    .    • 

.  The  Defendant  M'Ifamara .  by  his  answer  repre- 
tented,  that  the  eeveral  su^s,  mentioned  in  the  deeds, 
irere  really  due  U>  him ;  that  upon  execution  of  the 
lecurities  .  all*,  the  vouchers  were  destroyed;  that  he 
paid  the  annuities  to  the  PurceUs ;  which  the  Plaintiff 
and  her  sbter.had  received  for  fomrteen  years  without 
complaint  against  the -conveyance;  that  they  had  frer 
quendy  both  before  and .  after  the  execution  expressed 
the  utmost  gratitude  to  the  .Defendant  for  his  friendship 
and  kindness  towards  them ;  'and  that  they  must  have 
been  reduced  to  a  state  of  beggary,  if  it  had  not  been 
for  his  humanity  towards  them ;  that  at  the  execution 
of  the  conveyance  dierewas  due  to  him  from  the*  Ptrr-' 
eeffr. much- more  than  the  value  of  the  premises:  that 
die  deeds  werd  not  improperly  obtained;  submitting 
upon  certain  terms*  to  waive  the  purchase,  and  open  the 
account  since  1784<;  being  considered  as  a  m6rt{^gee 
m  possession  under '  die  deeds  of  1780,  1783,  '  and 
1784 ;  assigning,  as  a  reason  for  thus  limiting  the 
accounts,  that  from  the  •  nature  of  the  accountir  pre- 
^ous  Xk^' August  1784,  flrom  the  vouchers  having  been- 
{(^erally  joint  bonds  or  notes^  which  had  been  given 
up  or  cancelled,  and  from  the  circumstance  of  his 
never  }iavipg  blefpre  that  period  kept  any  regular 
QMrchants'  books    of  accounts,  he  was  precluded  from 

proving 
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1609.         proving  the  balance  in  November  1783  by  each  itctei; 

""^^^^  though  able  to  prove,  that  the  t»tal  waa  doe,  and  re^ 

0.  peatedly  admitted  by  the  Purcells. 

M'Namara,  *  ,      '        •  ' 

1804.  J%e  Lord  Chancellor  ( 91 ),  having  heard  the  cause 

Aug.  UtL     argued  at  great  length,   and  after  a  inost  minute  and 

anxious  investigation  of*  *all  die  instruments  •  and  cirr 
cumstancesi  pronounced  a  decree;  dedaringj  that  the 
several  deeds,  instruments,  and  accounts,  so-  &r  as 
they  affect  to  charge  the  Plwitiff  with  any  sum  in  favour 
of  the  Defendant,  other  than  such  as  should  appear  due 
upon  the  account  afte^  directed,  should  be  s^t  aside ; 
also  the  deeds  of  November  1786,  so  .far  as  they  afiett 
to  be  an  absolute  conversance  and  assignment ;  and  thai 
they  should  stand  only  as  securities  for  any  balance^ 
that  may  be  due  on  the  account.  A  general  account  was 
directed  of*all  receipts  and  payments  by  the  Defendant  i 
the  said  deeds  and  papers  not  to  be  evidence  t>f  any- 
debt  from  the  Haintiff  to  the  Defendant;  and  the  Plain- 
tiff to  have  credit  •  against  the  Defendant,  as  executor 
of  John  Pureell,  for  her  legacy  of  700(UL  &c,  under  the 
Will  of  her  father.    ' 

This  cause  was  re*heard,  upon  the  petition  of  the 
Defendant MWamara,  by  iheLord  Chancelhr{92),aB-^ 
sisted  by  the  Master  of  the  RoUs^  It  was  again  argued 
at  great  length  by  the  Solicitor  General {93)  and  MiJIart, 
for  the  Plaintiff,  and  Mr.  Fonblanque,  Mr.  Thomson,  and 
Mr.  W»  Agar,  for  the  Defendant  Mr.  M^Namara. 


1806.  ^*^  Master  of  the  Rolls. 

ili^.l8M.  After  the   ftiU  discussion,   which    this  cause  has   so 

recently  undergone  at  the  Bar,  it  does  not  appear  ne- 
cessary 

(91)  Lord  JOdon.  (03)  ^it  Sanmel  Bomiiiy. 

(92)  Lord  Erskine. 
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cessafy  for  nie  to  pre&ce  my  opinion  on  its  merits  with  1807* 

ay  very  detailed  statelnent  of  the.Tarious    £Eu;t8'  and      -p^'*^^ 
circumstances,   whidi    in   the  course   of   that   discus^  ^^ 

lion  weate  brou^t  under  the  view  of  the  Court.  The  M'Namaka* 
tmdine  bf  the  case  appears  to  be  shortly  this.  The 
Plaintiff  lias  by  various  incftruments  in  the  first  instance 
pledged, '  and  ultimately  conveyed,  the  whole  of  her 
property  to  the  Defendant  Mr.  JMPNamara.  The  otgect 
of  that  l^ed^  was  to  secure,  and  of  that  conveyance  to 
Mtisfy,'  a  large  deb^  toid  to  be  due  to  him  from  the  Plain- 
tiff from  her  brother  and  her  sister.  By  th^  instni** 
■enlB,  upon  which  I  shall  have  occasion  to  make  some 
oliservations^  it  appears,  that  a  small  portion  only. of 
tlus  debt  was  contracted  by  the  Plaintiff  individually, 
or  jdntfly  with  her  sister.  It  connsted  principally  of 
advances  to  their  brother;  and  it  was  chiefly  to  satisfy 
In  debt  that  the  property  of  the  sisters  has  passed  fo 
Mr.  AtNamara.  The  Plaintiff  contends,  that  the  in- 
itraments,  which  have  terminated  in  this  result,  Were 
executed  by  her  under  such  circumstances,  that  they 
ought  nol  to  bind  her  to  any  farther  effect  than  that  of 
leeurhig  to  Mr.  APN^mara  <he  amount  of  the  debt, 
which  shall  appear  to  have  been  contracted  by  herself;  In 
rapport  of  that  proposition  these  instruments  are  repre- 
sealed  as  having  been  obtained  by  Mr.  M^Namara  from 
peraoiis,  ignorant  and  uninformed,  by  an  abuse  of  ccm- 
fidedee,  reposed  in  him,  and  a  breach  of  the  duties, 
imposed  upon  him  by  the  relation,  in  which  he  stood 
towards  them. 

In  order  to  judge  of  the  truth  of  that  representation, 
we  must  inquire  into  the  situation  of  these  parties^  and 
their  relation  to  each  other,  at  the  time;  when  the 
tnnsactkos,  that  passed  between,  them,  took  place ; 
and  -then  examine .  the  nature,  quality,  and  circum- 
stances, of  those  transactions;  for  the  purpose  of  de- 
termining, 
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1807.  termining,'  whetber  tbe  Plaintiff  ougbt  to  be  bound  bjr 

tbe    deeds,    to  wl^icb  .  they  gave  rise.      Tbe  situatioti 


^  ^^  and  relation  of  tbe  parties  may  be  collected  partly  from 

X^Namara.   the  admissions  of  tbe  Defendant,  and  partly  from  facts, 

otberwise  appearing-  in  tbe  cause*  Upon  tbe  deatb  of 
Purcell,  tbe  fafber/  in  tbe  West  Indies,  tbe  uncle  of 
Mr.  M'Namara  took  upon  himself  the  guardianship 
And  protection  of  tbe  Plaintiff  and  her  sister ;  who  were 
at  that  fime  in  England.  The  Defendant  says,  that^ 
as  be  was  domesticated  in  bis  uncle's  house,  a  great 
degree  of  intimacy  took  pi  Ace  Betwcfen  him  and  .  the 
Miss  PurceUs ;  that  upon  aU  occasions  be  treated  theni 
with  tbe  greatest  friendship  and  kindness.^  from  mo^ 
tives  of  friendship  and  kindness '  advised  and  assisted 
them  to  the  best  of  his  judgment  and  ability ;  that  he 
communicated  on  their  behalf  with  Trevanion,  and 
others,  witli  whom  they  and  their  brother  had  any 
concerns  in  business;  tliat  he  does  not  know  or 
believe,  they  bad  any  '  relations  or  friends  in  this 
country,  except  himself  and  his  family;  and  h^ 'be- 
lieves, that  his  conduct  to  them  led  them  .to  place,  and 
they  did  place,  great  confidence  in  him;  consulting 
and  trusting  him  in  the  management  of  their  affairs. 
Speaking- of  a  subsequent  period,  I  suppose  after  his 
uncle's  deatb,  tbe  Defendant  says,  be  does  not  believe, 
tbe  Plaintiff  bad,  on  tbe  cbntrary  he  is  positively  cer- 
tain she  bad  not,  any  relation  or  friend,  except  the  'De- 
fendant, to  whom  she  could  resort  for  protection  and 
assistance. 

It  is  very  evident,  that  these  ladies  stood  much  in 
need  of  protection  ani  assistance;  especiaDy  in  mat- 
ters of  business;  for  they  are^ represented  by  the  Defen- 
dant' M'Namara  as  being  foolish  and  silly  women ;  the 

__  • 

Plaintiff,  in  particular,  so  iiiit^ate  as  scarcely  to  be  able 
to  write, '  or  even  to  spell.    They  had  indeed  a  brother ; 

but 
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tmt  from  him  they  could  receive  no  assistance.     He  is         1807. 

represented  by  the ,  wholq  of  the  evidence  as  a  young      pJTT^ 

man  of  very  weak  understaj^ding ;  and,  by  the  Defend-  ^^ 

ant  HfNamaray  as  haying  had  a  propensity  to  extrava-   M'Namara. 

gance,  rendering  him  a  very  unfit  guardian  of  his  sisters* 

mteresta;  as  ^  it  was  at  the  expence  of  those  interests 

that  he  was  likely  to  be  able  to  indulge  that  propensity. 

From    the  ■  limitations  of  the  estate  it  is    evident,  he 

dould  not.  without  the  concurrence  of  his  sisters  make 

that  estate  an  available  security  for  any  expence  he  might 

have  incurred  beyond  his  Own  income.    They  therefore 

irere  more  in  need  of  protection  against  him  than  likely 

to  receive:  it  from  him. 

Th^  Defendant  appears  at  a  very  early  period  to  have 
taken  an  active  part  in  the  management  of  the  affairs 
of  this  family.    In  1776  he  was  in  ^  the  habit  of  receiving 
money  from,. and   drawing  upon,  Tr^rim icm,  •  the    con« 
ngnee ;  and  those  drafts  were  answered,  just  as  if  thby 
had  been-  dr^twn  by  I^urceU  himself.     Jn  that  year  -  the 
Defendant  ^as  formerly  invested  with  a  sort  of  manage- 
ment or  agency;   at  the    same    time  shewing  the  im« 
,  jdicit   oonfidence  which    the  PurcfiUs  reposed    in  him, 
and   the  necessity^  understood  to  exist,  for  the  inter- 
ference of  some  friend  in  the  conduct  of  their  affairs. 
I  advert  to  the  deed  of  1776  chiefly  for  the  purpose 
of  shewing ;  the    relation,    in    which    Mr.    M*Namara 
stoq4  towards  thb  family;  but  stop    for  a  ipoment  to 
make  an  observation  on  the  contents  and  effect  of  that 
deed. 

• 

The  interests  of  these  ladies  are  v^ry  ill  provided  for 
by  that  deed.  The .  inducement  to  them  to  join  in  it 
is  staled  to  be  the  expectation,  that  by  ^he  provisions 
of  that  deed  the  payment  of  the  bonds  from  TrevMton 
to-  the  Miss  PurceUs  would  be  expedited ;  a  purpose, 

that 
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1807.         that  could  not  be  answered  by  thb  deed.  '  It  had  oik 

j,^^^"^^  the  contrary  a  tendency  to  retard,   and   in  the  resnk 

^  prevented,  the    payment    pf  those  bonds;  yhich  were 

W'Namara.   ultimately  set  off  agamst  a  debt  of .  t/oAn  PwrctfflL   There 

b  nothing  in  that  deed^  that  could  endde  Chrani  to  cbaige 
the  reversion  of  the  Miss  Purcdls  with  any  advances,, 
that  he  might  think  plroper  to  make  to  their  brother; 
for  nodiing  was  to  be  paid  to  him  but.  the  surplus,  iT 
any,  after  the  estate  had  answered  the  spedfic  purpose^ 
stated  in  ^t  deed* 

l?h^  Defendant  properly  had  nothing  to  do  with  the* 
subject  of  that  deed.  He  was  neither  the  borrower 
lior  leader;  neither  taking,  nor  giving,  any  security; 
but  was  interposed  as  the  middle-man  betwe'en  the  in- 
cumbrancer upon  the  estate  apd  the  owners;  in  f>rdet 
to  (ransact  their  business  with  tha^  incumbrancer.:  cove* 
nants  were  entered  into  with  him :  accounts  were  to 
be  rendered  tO|  and  settled  by,  him :  he  was  to  give 
discharges :  and  to  him  the  s^irplus,  if  any,  was  to 
be  paid  over*  *  A  power  was  given  to  John  Pyreett  to 
iqppoint  any  other  person  to  receive  the .  surplus  in 
trint  from  Orant :  but  either  though  .  inadvertence,  or  . 
design  no  such  power  was  given  to  the  Miss  Purceli$t 
if  the  estate  should  devolve  upon  them.  Their  power 
is  only  to  appoint  a  person  to  receive  the  surplus  finom  • 
the  Defendant  M^Namara,  nob  from  Grani ;  and  in  no 
case  were  any  of  them  to  receive  this  surplus  directly 
from  Grani. 

*  - 

This  deed  shews  the  implicit  confidence^  reposed  by 
the*  Purcelk  in  the  Defendant,  and .  the  necessity^  under- 
stood by  them  all,  of  a'ppointing  §ome  person '  to  take 
the  management  of  their  concerns.  .  The  aga^y.  oi 
theDefi^ndant  also  placed  him  in  a  situation,  in  whidi 
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he  nuMt  acquire  an  intimate  knoyrl^ge  of  all  their  af- 
Cursy  and  particulatlj  of  the  ciroumstances  of  the  Tortola 
estate. 

Such  was  the  Bitu^tiooi  of  Aese  parties  in  1780 ;  ^ben. 
dtt  first  of  these  securidesi  that  are  now  impeached, 
was  executed*    That  deed  contains  a  recital,  that  the 

a  • 

amount  of  the  debt  .due  to  JSi.  M^Namara,  could  not 
be  ascertained.  That  is  admitted  to  be  a  false  recital ; 
bodi  the  Defendants^  M'Nantara  and  Margaret  PurceU, 
alledgingy  that  the  amount  might  with  the  greatest  ease 
liffe  been  ascertained ;  but  it  was  not  thought  expedient 
to  ascertain  it.  .  The  reason  given  is  unintelligible ;  viz. 
Tb^  John  PurceU  was  then  about  to  proceed  to  iiieWesi 
Indies,  to  collect  money;  which  might  enable  him  to 
discharge  a  part  of  the  Defendant's  demand.  I  must 
Jbo  observe,  that,  though  the  Defendants  M'Namara 
aad  Margaref  PurceU  now  say,  that  debt  could  have 
been  ascertained  with  the  greatest  ease,  yet  all  recol^ 
lecdon  even  of  the  probable  amount  is  entirely  lost. 
Bnt,  though  we  have,  no  positive  ^evidence  to  shpw, 
wliat  was  the  amount  of  the  debt  in  1780,  there  is 
ame  megative  evidence  to  shew,  *what-itwas  not.  It 
could  not  be  more  than  it  was  afterwards,  in  1783;  for 
the  Defendant  ilfW^imara  states,  that  he  was  continually 
idrancing  money ;  and  not  receiving  payments.  There 
could  not  therefore  possibly  have  been,  any  diminution 
of  the  debt.  In  1783  an  account  was  stated  by  the  De* 
fendant  himself;  and  the  whole  amount  of  his  demand 
upon  the  Miss  Purcells,  down  to  near  the  conclusion  of 
that  year,  was  800/.,  the  debt  due  upon  their  promisory 
note.  In  the  absence  of  all  positive  evidence  also  of 
any  joint  security  by  them  with  their  brother  there  is  at 

•  

least  negative    evidence,  from   the  statenvent   in   1783^ 
that  they  had  entered  into'  no  joint  engagement  with 
liim;    for  their  debts  are  separately  stated,  and  sepa- 
rately 
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rately  vouched ;  and  the  Defendant  states,  that  hk  oi^ 
mode  of  keeping  accounts  was  by  taking  vouchers.      * 

The  .debt  of  John  Purcell  consisted  chiefly  of  a  bond 
for  19,7891.  2s.  l^d.,  shortly  before  given  to  (he  De- 
fendant M*Nam(ira*  I-  must  give  greater  credit  to  that 
statement  by  him  in  178S  than  to  the  recollc^^tion,  at 
the  distance  of  so  many  years,  pr,  from  what  I  sec 
of  their  testimony,  to  the  veracity,  of  the  Defendant 
Margaret  PurceU,  and  a  witness ;  who  state,  that  in 
November  1783  they  saw  joint  notes  and  bonds  de- 
livered up  to  be  cancelled ;  and  I  am  convinced  by  tlyt 
statement  of  the  Defendant  Mr.  M*Namardf  that  in 
that  year  no  joint  bondd  6r  notes  of  these  three  persoitt 
exbted. 


Although  the  Defendant's  statement  is,  that  until 
towards  the  conclusion  of  1783,  800/,  was. th^  extent  oi 
the  debt,  due  to  him  by  the  Miss  PurcelU,  Jyeiore  the 
end  of  the  year  that  debt  ia  swelled  to  2000/.;  and  fin 

4 

that  sum  he  took  a  bond  from  them :  their  brother  not 
joining  in  the  bond  for  their  debt;  as  they  had  not 
joined  in  the  bond  for  his.  debt.  After  deducting  the 
amount  of  that  bond  the  Defendant  states,  that  on  ac- 
count of  the  legacies  of  these  ladies^  originally  1 4,0002. j 
a  balance,  exceeding  10,700/.,  remained  due  to  them; 
and  the  statement  made  in  August  1784,  when  a  new 
deed  was  executed^  corresponds  with  that;  representing 
10,000/.  as  being  then  due  on  account  of  the  legaci^: 
the  account  of  Mr.  M^Namiara,  of  nearly  the  same 
date  ks  the  deed,  containing  an  entry  of  a  small  pay- 
ment, 24f5L5s.3d.  to  the  Miss  Pfirc^//^^  to  reduce  the 
capital  to  the  net  sum  of  .10,000/. ;  for  which  th^y  were 
to  receive  the  annuities  of  ^0/.  each. 


Tht 
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' '  The  situation  of  the  Plaintiff  and  her  sister  therefore  1807. 
in  1780  may  be  thus  represented.  "They  had  the  fee 
m  reversion,  unincumbered,  except  by  the  debt  to 
Grant:  they  had  above  12,700/.  due  to  them  on  account  M'Namar-a. 
of  .their  legacies:  there  might  be  less,  f  hough  there  could 
not  be  more,  than  400/.  due  froni)  each  of  tHem  to 
Mr.  M^Najnara;  and  it  must  be  recollected,  that  the 
deed  of  1776  states,  that  John  Purcell  and  his  wife  were 
then  separated ;  '■  and  there  was  no  probability,  that  they 
would  ever  cohabit  again :  so  that  the  chance  of  the  re- 
ver^on  falling  in  was  very  favourabFe.  Upon  the  fate  of 
the  security  of  1780  all  the  r^t  will  in  a  great  measure 
depend.  The  Defendant  states,  that  he  obtained  from 
them  a  deed,  the  effect  of  which  was,*  that  it  depended 
absolutely  upon  his  pleasure,  whethier  they  should  ever 
afterwards  eat  a  morsel  of  bread,  that  should  not  be  the 
gift  of  his  charity.  They  by  that  deed  convey  to  hini 
aO  the  interest  they  had  in  the  Tcrtola  estate,  and  2lvl^ 
other  estate,  if  any  other  they  had ;  they  assign  to'  him 
their  legacies;  which  during  their  brother's  life  were 
their*  only  means  of  subsistence ;  and  enter  into  personal 
covehi&nts  for  payment  to  him,  not  merely  of  any  debt 
of  their  own  contracting,  not  of  a  definite  debt  -of  any 
jperson*a  Contracting,  but  for  payment  to  him  of  all  sums, 
by  lum  before  advaifced,  or  which  he  should  at  any  time 
afterwards  advtoce,  to  John  Purcell  and  his  sisters,  to 
all,  any,  or  either,  of  them;  and  th^  written  acknow- 
ledgment of  any  one  of  them  w^s  to  be  conclusive 
against  all. 

<•  Consider,  what  proportion  the  brother's  debt  bore  to 
that  of  the  sisters:  supposing  them  in.  1780  to  have 
owed  the  sum,  which  was  said  to  be  due  from  them  to 
the  Defendant  HPNamara  in  November  1783.  The 
broCher's  debt  was  upwards  of,  SO  to  1^  Consider  hh 
habits  of  .expence,  as  represented  by.  the  Defendant 
Vol.  XIV.  H  himself. 
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•1807.         himself.    What  was  this  but  convertiDg  at  once  the  whole 
N^v^  fortune  of  these  ladies  into  a  fund  to  defray  the  past, 

1^^  .  and  supply  the  future,  extravagance  of  that  brother? 
M'Namara.  All  the  prudent  care  of  their  father 'was  at  once  de- 
feated. AH  the  property,  by  him  so  anxiously  with- 
drawn .from  the  p(pwer  of  his  son,  is  at  once  delivered 
over  to  the  heedless  and  incorrigible  prodigality  of  this 
young  mUn.  All,  that  the  sisters  had  in  possession,  in 
expectancy,  even  the  sole  provision  for  tlieir  daily  bread, 
is  parted  with  by  this  deed.  They  are  left  completely 
in  the  dark,  even  as  to  the  amount  of  the  existing  debt ; 
which  might  have  required  them  the  next  day  to  abandon 
their  whole,  property  for  the  satisfaction  of  that  debt  of 
their  brother;  afid  if  any  thing  had  been  left,  their 
unlimited  engagement  for  the  future' made  it  impossible 
for  them  afterwards  to  call  any  thing  their  own.  There 
is  no  locus  pienitenti^ :  no  opportunity  allowed  to  them, 
conceiving  they  had  done  enpugh  for  their  brother,  who 
would  do  nothing  for  himself,  to  stop  short  of  their 
own  ruin;  and  reserve  the  residue.  All  discretion, 
what  John  PurceU  was  to  be  permitted  to  spend,  and 
his  sisters  were  bound  to  pay,  was  with  the  Defendant ; 
and  he  states,  that  he  had  so  exercised  that  discretion, 
that  every  shilling  of  their  fortune  is  exhausted;  and 
4hey  are  reduced  to  depend*  upon  his  charity  for  their 
Aubsistence. 

JExtraOrdinary.  as  this  deed,  appears,  it  was  immediately 
followed  by  one  still  more  extraordinary:  the  deed  of 
'the  12th  of  September f  1780 :  the  two  sisters  reducing 
their  remainder  in  fee  to  interests  for  Ufe  in  moieties 
without  even  the  benefit  of  survivorship,  and  giving 
the  inheritance  in  the  event  of  their  deaths  without  issue 
to  Mr.  M^Namara :  on  one  day  contracting  an  inde* 
finite  engagement  for  all  their  brother's  d^bts;  *mxA 
on  the  next  making,  a  present  to  the  creditor  of  all  tba 

meant 
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ineatis  they  had  of  fulfilling  that  engagement  They  tWL 
were  placed  in  this  strange  predicament:  they  might  p^**''^ 
have  heen  obliged  iii  consequence  of  that  transaction  to  |,^ 

abandon   their   estates   for   life    in   part-satis&ctionv  of   M'Namaml 
Mr.  'M'Namara*8  demand ;  who,  having  the  Inheritance 
by.  their,  gift,   might,  have  stripped  them -of  any  other 
property,  if  they  had  other  property ;  and  inght  even 
have  thrown  them  into  a  gaol  for  the  remainder  of  his 
debt ;  and  this  upon  the  extraordinary  ground  of  gratis 
'fade  and  obligation  to  Mr.  M^Namitra.    Gratitude  and 
obHgation*  to  him !     Admitting,  that  in  taking  the  deed 
of  the  preceding  day,  which  he  says  he  considered  him- 
self as  bound  in  duty  to  his  family  to  obtain,  he  had  only 
shewn  a  prudent  and  justifiable  attention  to  his  own  in« 
teres^  how  was  he  by  persuading  them  to  sacrifice  their 
interest  to  his,   to  redeem  him  from  the  efiTects  of  hk 
imprudence  in  feeding  their  brother's,  extravagance,  en- 
titled to  gratitude  and'  remuneration  ?    At  the  best  he 
was  merely  shifting  the  burthen,  the  consequence  of  in- 
dulging that  extravagance,  from  himself  to  them :  pro- 
tecting himself  from  any  loss  by -exposing  them  to  the 
haxard    of    extreme    distress.     What   more  could    the 
harshest  creditor  insist  ont 

There  is  no  instance  of  deeds  so  extravagant,  so  irra- 
tional, as  these  are  in  their  combined  operation.  Sup- 
{Nising  them  to  have  been  executied  in  favour  of  a  person, 
irho  ooi^d  not  by  direct  evidence  be  proved,  or  from  the 
refattion,  in  which  be  stood,  be  presuaied,  to  have  hacl 
any  influence  over  these  parties,  it  would  be  impossible 
for  a  mere  stranger'  to  avail  himself  of  such  deeds  in  a 
Court  of  Equity*. -The  inference  arises  fVom  the  deeds 
Qiemselves:  the  inference  of  undue  influence  exerted 
tb  obtialn  from  diese  unprotected  women  that,  whicb 
die  Defendant  had  no  right  to  demand,  and  they  hadt 
ik»  rational  motive  to  give.  Mr.  M^Nanu&a  at  least  in 
the  relation,  in  which  he  admits,  and  it  is  proved,  he 

H  »  '  stood 
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19^         stood  to  these  .ladies^  was  bound  to  prevent  their,  ^exi 
eating  such  irrational  and  ruinous  deeds  to  any  othc 


person;   and  I  am  convinced,   he  would  have  exerte 
M'Namara*   himself  for  that  purpose.  -  It  is  impossible  to  suppom 

that  he  would  have  advised,  or  permitted,  them  to  giv 
away  all  thair  property  to  another  person  in  this  al 
surd  nuuDiper.  But  men's  judgments  are  strangely  pei 
verted  by  their  interests.  Mr.  M'Namara  did  -not  se 
any  thing  improper  in  this  condnct.  On  the  contmr 
he  says,  he  was  bound  in  duty  to  himself  and  his  famil 
to  demand  .the  first  deed:  and  the  Purcelh  in  grat 
tude  to  him  thought  themselves  bound  to  offer  him  th 
second*. 

The  fiite  of  the  first  deed,  as  I  have  observed,  in 
great,  measure  determines  that  of  the  rest.  It  was  .in 
possible  for  these  ladies  to  add  to  the  obligations  the 
had  contracted.  There  was  no  room  for  it  The  sub 
sequent  deeds  could  have  no  other  effect  than  to  ascei 
tain  the  amount,  at  different  periods,  of  the  debt ;  fo 
which,  whatever  it  might  be,  they  had  engaged  then 
selves  by  the  first  deed.  By  that  deed  of  the  1 1th  o 
September t  1780,  the  acknowledgment  of  any  one  of  th 
three  being  binding  upon  the  others,  it  was  perfecti; 
immaterial,  whether  they  executed  any  other  deed,  o 
not*  The  uiferest  of  John  Purcett  also  was  long  ag( 
exhausted.  He  therefore  would  be  acknowledging  i 
debt,  the  burthen  of  which  his  sisters  were  to  bear ;  wh< 
therefore  derived^  a  very  slender  protection  iran  th< 
necessity  of  his  signature. 

What '.pretence  is  there  for  making  out  these  account 
in  the  manner,  in  which  they  are  made  out ;  for  cBaig 
ing  compound  interest ;  which  is  charged  -ev^  upoi 
the  pajrments  to  themselves  on  account  of  thdr  owi 
legaci^;  or   for    the  agreement,    obtained  from  then 

.         ibi 
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for  10/.  per  cent,  upon  aU  the  accumulated  demand  j  made       .  1807* « 


up  of  interest  and  compound  interest?  .  _ 

*^  PURCSLL 

Every  instrument  was  signed  with  the  same  blind  M'Xama&a.^ 
oonfidence  and  acquiescence.  So  far  from  being  acts 
of  coi^rmation^  each  instrument  forms  additional  evi-. 
dence,  that  they  were  completely  ignorant  with  regard 
to  the  effect  of  the  accounts  and  deeds,  to  which 
they  put  their  names*  I  am  aware  of  Margaret  Pur^ 
eelTs  evidence ;  and  I  have  to  kment  many  things,  con- 
tained in  it,  that  are  quite  inconsistent  with  inqontro-. 
vertible  facts.  I  know,  she  states,  that  aU  of  them,  and 
this  sister^   who  could  hardly  write  or  spell,  kept,  the 

»  ■  . 

most  accurate  and  distinct  acco.unts;   and  scrupulously 
examined    the    particulars.     I  will  give  one  specunen 
of  these  accurate  accounts*     The  amount  o{  the  debt 
they  were  made  to  acknowledge  m  November  1783  was 
2S>S06/.    11«.    Bid.  :    but    in    the    next   account  pre- 
sodted  to  them  for  stature,  in   1786,  the  first  item^ 
stated  as  having  been  due  at  the  former  period^  b  above 
24,000/;.  and    the  way,    in    which    that  is    made    up, 
without  .objection  by  any  of  them,    is  this.      On  the 
89th  of  October,  1783,  the  date  of  John  PurcelTs  bond     *" 
for  19,000/L,    he  had  ako   given  a  bond  for  £000/.  to 
Hiehael  M^Namara;  who  so  soon  afterwards  as  Jivii^ 
1784,  as  the  Defendant  states,  became  e^ctremely  urgent 
&r  the    payment   of  this    bond;    and    the  Defendant 
siiys,  he  paid  off  that  debt ;  with  interest,  amounting  to 
&U.    10s.      That  payment  of  course  was  to  form   an 
article  of  the  account,   upon  the  footing  of  the  deed 
of  the  11th  September,  1780;  by  which  the  Miss  PurceUs 
agreed,  that  every  debt  of  their  brother  should  be  their 
debt.       But  that    payment  is  added  to    the    £2,206/. 
1U«  5|c/. ;  and  the  whole  is  made  to  bear  interest  and 
compound  interest  from  the  £8th  of  November ^  1783. 
Bat  ^at  is  not  aH    As  if  that  bond  had  been  stiU  out- 

standings. 
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18OT«    .     standings    ihe^Defendant  is  represented  by  die '  account, 
on  the  29th  of  October,  17S4,  as  paying  interest  on  that« 


^  bond  to  Michael  M'Namara;    though  .  the   Defendant 

M'lf  AMAEA. .  states,  diat  he  had  paid  off  that,  bond  in  Jutie  preced- 

iag,  wkh  the  interest;  so  that  he  had  chfurged  three' 
times  interest  on  the  same  suihy  and  compound  inte- 
rest on  that  interest,  so  three  times  charged.  I  men** 
tion  this  widi  reference  to  the  ^correctness  of  the  ac* 
counts;  whidi  these  ladies  are  said  to  have  examined  so- 
scrupulously^  that  there  could  not  he  a  mistake  to  the*, 
amount  of  a  single  shilling. 

• 

By  *diese  transactions  the  Defendant  thought  he  was* 
put  in  a  condition  to  demand  an  absolute  conyeyance* 
of  the  Toriola  estate,  imd  an  absolate  assignment  of  all* 
the  property  of.  the  Pureeli  family*  In  addition  to  the 
other  situaticHi,  in  which  he  stood,  in  1786  he  was  the 
unlimited  attorney  for  them,  and  manager  and  coir- 
signee  of  the  estate.  Uniting  all  these  characters  jn 
that  year  he  gires  directions  to  prepare  that  convey- 
ance, which  will  make  the  estate  his  own;  and-  he 
settles  the  terms,  upon  which  that  conveyance  shall 
be  made.  He  says,  he  conceives,  the  advances  he  had- 
made,  to'  the  amount  of  47,300/.,  were  adequate  to  the 
value -of  the  estate;  and  on  that  ground  be  will  take  it 
to  hfanself.  There  is  no  trace  of  any  communication 
with  the  Miss  Purcetts  as  to  this  conveyance.  John  Pur- 
cell,  if  he  was  consulted,  had  oiily  a  life  interest ;  and  ' 
his  Ufe  interest,  the  Defendant  states,  was  long  ago 
exhausted.  The  valuable  interest  in  the  estate  was  in- 
the  sisters.  John  PurcelTs  consent  therefore  was  not 
the  material  consent.  The  deed  recites,  that  it  had 
been  proposed  and  agreed  by  the  Purcells,  that  Mr, 
MPNanunra  should  take  a  conveyance  of  that  estate,  and 
of  all  the  property,  real  and  personal,  belonging  ta 
John  Purcctt  and  his  risters.    The  Miss  PUrceBs  were 

t}ien 
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PURCBLL 
V. 


then  upon  the  Continent;  and  if  any  proposal  was  made  1807* 

to  them  upoq  this  .subject^  it  must  have  been  in  writing : 
if  the  proposal  was  made  by  them,  it  would  have  been 
fiill  as  well  wort]^  preserving  as  some  of  these  letters,  M'Namara» 
written  by  the  Plaintiff;,  which,  though  upon  much  less 
important  subjects,  have  been  preserved  as  evidence* 
But  th^re  is  not.  a  trace  of  their  consent  to  this  convey- 
ance, or  to  the  terms,  upon  which  it  was  made.  The 
Defendant,  confident,  that  what  he  chose  to  direct 
would  be  carried  into  execution/  authorised  his  agent 
Lincoln  to  $tate,  that  in  the  course  of  a  month  the  estate 
would  be  his  as  fonnally,  as  it  already  was  substantially; 
representing  it  as  a  most  important  property  for  his  'fa- 
mily ;  aad  hinting  to  the  agent  to  hold  out  to  M c.  BaUUCf 
diat  it  would  be  a  great  object  to  his  house,  when 
Mr.  M^Namara  should  become  the  owner,  to  be  ap- 
pomted  the  consigneeiB. 


Accordingly,  when  this  deed  was*  preparipd  under 
Mr.  M'Namara's  directions,  it  was  executed  by. him, 
and  afterwards  by  John  PurceU ;  and  notice  was  sent 
to  the  Miss  Purcelis  to  meet  ^r.M'Namara  at  Calais. 
to  execute  some  deeds.  For  the  first  time,  the  Plain- 
tiff appears  to  have  «hewn .  some  hesitation  and 
reluctance,  before  she  executed  this  last  deed,  and 
finally  parted  with  her  family  estate.  •  I  collect  that, 
not  merely  from  Lincoln  ^  evidence,  which  is  given  with 
the  appearance  of  great  impartiality,  but  also  from  the. 
statement  in  Mr.  M'Namara's  answer,  that  something 
paas^,  which  called  from  him  the  language  of  '^  cbn- 
"  temptuou^  surprise  at  the  Plaintiff's  ungrateful  folly.  * 
tf  she.  discovered  no  reluctance  or  hesitation^  how 
eodd  she  shew  ingratitude  to  him  ?  He  says,  he  thinks, 
lie  told  her,  be  would  pay  no  more  of  her  draflts  or 
debts,  unless  she  would  execute  that  deed;  but  did 
M  leB,  she  should  starve.  Considering,  that  all 
^  tte  proper^,  on  which  she  heA  any  claim,  was  in  bi^^ 

bands^ 
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1807;         hands,  and  that  he  states  himself  to  be  the  only  person 

» 

""^"^  in   the  world,   .to  whom   she    could  apply  for  a  single 

^  guinea,    could    be    more    distinctly  convey  to   her .  the 

M'NamarAi,   alternative    between    executing    tliat    conveyance     and 

starving  ?  If  she  executed,  she  was  fo  enjoy  his  bounty ; 
for  so  he  represents  the  annuity  of  250L,  which  she  re- 
ceived from  him:  if  she  d)d  not  execute,  all  the  sources 
of  her  subsistence  were  at  once  dried  up.  Upon  this 
deed,  I  should  have  thought,  the  only  doubt  could  be, 
whether  it  should-  even  stand  as  a  security  for  the  sums 
actually  due  ? 

l?hen  is  there  any  ground  for  contending,  that  the: 
vice3  of  these  deeds  are  cured  by  the  acquiescence? 
There  seems  to  me  to  be  none.  The  Defendant  ad- 
mits, that  he  was  the  only  person,  to  whom  the  Plain- 
tiff could  apply  for  protection  and  assistance ;  that  into 
his  hands  the  whole  of  her  property  had  passed.  Un- 
der these  circumstances  it  is  more  surprising,  that 
she  ever  made  any  attempt  to  obtain  redress,  tban  that 
she  did  not  make  it  at  an  earlier .  period.  The  Defend- 
ant represented  the  annuity  of  2501.  as  flowing  entirely 
from  his  Ipounty ;  and  upon  the  footing  of  the  deed  of 
1780  that  is  true;  for  to  what  else  could  they  look, 
when  the  whole  of  their  property  was  handed  over  to 
him  ?  But  by  the  deed  of  1780  he  became  boimd  ab- 
solutely to  pay  that  annuity  to  her  during  her  life.  He 
however  denies  that ;  and  represents  .to  her,  that  it  wai^ 
binding  not  upon  him,  ^tersonally;  ))ut  only  upon  the. 
estate;  and  that,  if  he  made  any  advances,  she  must 
be  content  to  take  them  as  an  act  of  charity.  With 
the  same  ignorance  of  her  rights  and  her  interest3j  with 
which  she  acted  throughout,'  she  acquiesces  Jn  that  re-. 
presentation;  is  content  to  make  the  humblest  suppli^ 
cations  to  him  for  the  payment  of  her  annuity ;  which , 
[  ^  121  ]     ^  was  a  personal  obligation  upon  him ;  and  is  ipade  tq 

acknowledge  by  the  receipt,  that  she  takes  it  entii^y 

■  ^  ■  ■  ■  * 
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as  the   effect  of  his  charity.     Brought  into   that  situ*         i8Q7. 


ation  by  her  transactions  with  the  Defendant,  and  even 

brought  lower  in  her  own  opinion,  founded  on  his  re-  ^^ 

presentations,  than  the  actual  state,  to  which  the  trans-    M'Namara* 

tctions  themselyes  had  reduced  her,  can  acquiescence 

be  imputed  to  her?    I  think  she  has  not  been  guilty 

of  that    sort    of  laches,  which  may  sometimes  i)rotect 

from    impeachment    transactions,   originally    of  a  very 

questionable  nature. 

• 

I  have  not  adverted  to  several  topics,  that  were 
toucded  in  the  discussion  at  the  1?ar.  I  hav^  not  in- 
quired,, how  far  John  Purcell  could  have  impeached 
these  transactions.  He  was  benefited  in  a  certain 
point  of  view ;  making  the  fortunes  of  his  sisters  a  fund 
for  his  debt.  The  question  as  to  him  would  have  been, 
whether  he  was  charged  fairly  in  the  account  But» 
18  I  think  the  Plaintiff  is  not  under  the  circumstances 
liable  for  any  part  of  his  debts,  it  becomes  unnecessary 
to  enter  into  the  consideration  of  that  question  here. 
As  to  the  mutilated  book  x>{  accoimts,  I  cannot  say, 
by  whom  it  was  mutilated;  It  could  not,  I*  conceive, 
ha?e  contained  any  thing  very  material  to  the  decision* 
The  evidence,  upon  which  I  proceed,  is  furnished  by 
tbe  deeds,  combined  with  the  situation  and  rfslation  of 
the  parties. 

Upon  the  whole  my  opinion  is,  that  these  deeds 
were  properly  set  aside  by  the  decree,  which  is .  now 
under  review:  and  that  there,  is  no  ground  for  the 
complaint,  that  the  Plaintiff  is  not  charged  personally 
with  what  may  be  due  upon  the  account.  The  De- 
fendant is  treated  as  an  inciunbriuicer's  and  his  remedy 
18  against  the  estate, 

Tke  Lard  Chancelloji  (84),  having  commented  mi-      [  122} 

W^ly.uppn  the  deeds  and  accounts,  and  the  drcum* 

stances 
(94)  Lord  £r«Atfie, 


It 
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lQj07*  stances  of  the  casej  declared  his  entire  concurrence  in 

y*"^  the  opinion  and  the  reasons  qf  the  Master  of  the  Rolls ; 

^^  that   his    Lordship's  judgment,    affirming    the  Decree, 

M'NAMUkBA.    did  not  rest  upon  the  character  of  the  deeds  themselves, 

"which  was  not  necessary  from  his  clear  opinion  upon 
the  other  part  of  the  case :  the  inference,  if  not  of 
ignorance  on  the  one  side  as  to  the  extravagant  nature 
of  these  transactions,  of  undue  and  overbearing  influence 
on  the  other;  the  confidential  relation  in  which  M'Na^ 
mara  stood ;  and  the  absence  of  confirmation  :  the 
Miss  PurceUs  appearing-  in  all  these  transactions  and  in 
the  eicecution  of  all  these  instruments  to  have  been 
exactly  under  the  same  circumstances  subject  to  the  same 
influence  and  controul,  and  with  as  little  knowledge  of 
their  rights  ( 95  )• 

The  Decree  was  accordingly  affirmed.  •   . 

(05)  Crowe     v.     Ballard^      Ante,  Vol.    I,  215;  tee   the 
»J8ro.  C,  C.  117.  2  Cox,  253.      note,  221. 
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1807. 
JuMe  16/A 
wnd  nth. 
Beqnest  of  the     JOHN  PJpNN,  being  .  seised  to  Jiim  and  his  heirs  of 

Plvidends  of         m  undivided  moiety  of  the  province  of  Pennsylvania, 
Stoek  in  trust  Ii^ 

for.the  testa« 

tor's  nephew*  son  of  his  younger  bro.ther;0.  for  life ;  unless  under  the 
Will  he  should  become  entitled  to  the  testator's  real  estate  in- America, 
^eirised  to  B.  and  hh  first  and  other  sons  in  strict  settlement,  in  re-  '  ' 
inainder  ifter  similar  estates  to  the  testator's  next  brother  A.  and  his 
pssue  male;  and  in  that  event,  and  so  from  time  to  time  afterwards,  w, 
if  any  future  possessor  should  liar  the  Intail  by  Recovery  er  other  means, 
as  to  the  capital,  for  suoh  person  as  shall  be  heir  apparent  or  estpectant 
pext  to  the  person  then  in  possession;  or,  if* he  should  ha?e  joined  in 
barring  the  intail,  for  the  person  next  in  succession  to  him. 

After  the  death  of  it.  the  title  of  his  eldest  son  to  the  estate  beinig  io 
consec^fMBce  of  (he  American  Revolution  eonflsbated  in  1779,  upon  the 
death  of  the  son  W^.,  Um  sooomI  son  of  ^.,  his  eldest  ion  faaving.  no 
issue,  was  held  entilled.  to  the  Dividends  of  the  Stocl^,  while  his  e^ldef 
brother  should  have  no  issue  mafe, 
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in  North  America,  by  his  WUl,  dated  the  aith  of  Oc-*  laOT; 

tober,  1746,  directed,  Aa*  his  BngUsh  executor  shoufld  ^"^^ 

purchase  I0|000/.  stock  in  the  3  per.  cent,  imnuities  of  ^^ 

Great  Britain^  so  as  ta  produce  a  yearly  income  of  300Z.;  l^ikMtLhtm 
such  stock  and  yearly  income  to  be .  upon  the  foUowipg 
trusts,  subject  to  some  small  annuities^ 

''  Ti|e  residue  of  such  yearly  income  or  other  pro* 

"fits  to  arise  from  such  10,000/.  Sper  cent^  Annuitie» 

"shall  from-  time  to  time,  when  and. as  the  same  shall 

"  come  in  iknd  be  received,  be  paid,  applied,  and  dis- 

"posed  of,  for  the    Hberal  education  maintenance  and 

"  support '  of  my  nephew  John  Penn  the  eldest  i^n  of 

**  my  brother  Richard  Penn  during  all  his.  natural  life, 

"  unless  by  virtue  of  this  my  Will  he  shall  become  en* 

"  titled  to  the  possession  of  my  moiety  of  the  province 

^  o{  Pennsylvama    But  so  soon  as  be  shall  by  virtue  of 

"  this  my  Will  become  entitled  to  the  possession  of  my    ■ 

"  moiety  of  the  said  province  then   the  payment  of  the 

"  said  300iL  yearly  income    or    of.  the    residue  thereof 

"  or  of  the  ot^er  profit  of  8\ich    10,000/L  3  per  cent. 

^Annuities  shall  cease  as  to  him  and  shall  from  time 

"  to  time  thereafter  be  paid  applied  and  disposed  of  for 

"the   liberal    (education    maintenanoe'  and    support  of 

"  such  one  person  as  shall  from  time  to  time  according 

^' to  .the  true  intent  and  meaning  of  this  my  Will  not 

"  be  in  possession  of  my  said  moiety  of  the  said  pre^ 

"  mises- but  shall  be  heir  apparent  or*  expectant  or  en* 

^  titled  to  come  into  possession  of  such  my  said  moiety 

"  next  after  and  immediately  upon  the  decease  of  the 

"person  then  in  possession  of  the  same;  and  that  fop 

"so  long  time  as  such  heir  .expectant  shall  continue 

"  in  snch  situation  and  circumstance  and  for  no  longer 

^  and  so  fi:pm    timq    to  •  time  thereafter  in  manner  as 

^  a&resaid  pf  such  heir  apparent  or  expectant  when  or. 

**  Sofwo  long  {i|f  l^e  qr  she  shi^^  continye  to  be  such  im-^ 

^*  piediate 


Pbnn 

V. 
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1807.         "  mediate  heir  apparent  or  expectant  by  virtue  of  this 
''  my  Will  and  not  io  be  in  then  present  possession  of 
*^  such  my  said  moiety.    But  in  case  any  future  pos- 
Sakclat.     ''  sessor  of   my  moiety  of  the    said  premises   entitled 

**  thereto  should  think  fit  either  alofie  or  by  himself  or 
''  herself  oi*  in  conjunction  with  any  other  person  or 
'*  persons  by  any  common  recovery  or  other  means 
''whatsoever  to  bar  and  dock  the  estates  tail- therein 
"  after  created  of  the  said  moiety^  and  to  defeat  the 
''  remainders  limited  And  depending  tipon  such  estate- 
^  tail  then  upon  such  estate-tail  being  docked  and  im- 
*'  mediately  thereafter  the  said  whole  capital  of  lO^OCXML 
*'  3  per  cent.  Annuities^  and  all  the  future  interest 
**  dividends  and  profits  thereof  shall  go  belong  and  be 
"  transferred  assigned  and  paid  unto  the.  person  who 
''  shall  at  that  time  be  according  to  this  my  Will  the 
''  immediate  heir  apparent  or  expectant  who  would 
*  "  have  been  entitled  to  the  possession  of  my  said 
''  moiety  .  next  immediately  after  the  decease  of  the 
"  person  .then  in  possession  of  the  sfame  in  case  such 
''  estate-tail  had  not  been  barred  or  docked  and  to  his 
**  or  her  executors  administrators  and  assigns  and  to 
**  and  far  his  her  or  their  own  use  and  benefit  for-ever: 
"  provided  always  that  such  immediate  heir  apparent 
''  or  expectant  shall  not  have  joined  in  or  done  any 
'*  act  to  assist  in  the  barring  or  defeating  such  estate- 
"  tail.  But  in  case  such  heir  apparent  or  expectant 
''  diall.  have  joined  in  or  done  any  act  to  assist  in  the 
''barring  or  defeating  such  estate-tail  then  the  said 
"  S  per  cent.  Annuities  and  all  the  future  interest  di- 
^'  vidends  and  profits  thereof  shall  go  belong  and  be 
"  transferred  assigned  and  paid  tmto  the  person  who 
"  shall  at  the  time  such  e*state  shall  be  barred,  be  the 
"  second  person  then  in  being  and  entitled  to  succeed 
.'^  according  to  this  iny  Will  to  my  moiety  of  the  said 
*'  province ;  that   is    to    say  next  after  both   the  per- 

**.8on 
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^  gon  next  in  possession  and  tbe  person  immediately  in 
^*  leTenion^** 

The  testator  gate  all  the  residue  of  his  English  per- 
sonal estate^  after  payment  ofhb  debts  and  legacies, 
to  his  brothet  Thomas  Penu,  hb  executors,  &g.  ;  and 
devised  all  his  moiety  of  the  fee-simple  of  the  Province 
€i' Pennsylvania  to  his  said  brother  Thomas  for  life, 
witk  remainder  to  trustees  to  preserve  contii^nt  le* 
Biainders  V  remainder  to  his  first  and  other  sons  in  tail 
■aley  with  remainders  oyer  to  Richard  and  his  issue 
Biale* 

Tbe  testator  died  without  issue;  T^omas^Penn,  his 
eldest /brother  and  heir-at-law,  and  John  Penn,  the 
ion  of  the  testator*s  hroiheT  Richard,  survived  the  tes- 
tator. 7%oi!nM  died  in  1774;  leaving  c7o^  jRpihi,  his 
eldest  son  and  heir-at-law  and  residuary  legatee,  and 
also  heir  of  the  testator.  John,  the  son  of  Thomas,  en- 
tered inta  possession  of  the  moiety  of  the  Province  of 
Pennsylvania;  who  being  a  British  subject  and  resident 
n  Great  Britain,  his  title  to  the  Province  was  con- 
fiscated by  an  Act  of  the  Government  of  PermsylvanJM 
b  1779.  John  P^im,  the  son  of  Richard,  died  in  1795, 
not  having  any  issue  male. 

The  BiH  was  filed  by  Grcmville  Penn,  the  second  son 
^Thomas,  agaitist  the  trustees  of  the  10,000/.  stock, 
and  against  John  Penn,-  his  brother;  stating,  that  at  the 
death  of  John  Penn,  the  son  of  Richard,  the  Plaintiff 
was  the  person  next  in  remainder,  and  who  would 
have  been  entitled  in  possession  to  the  moiety  of  the 
Phnrinoe,  if  it  had  not  been  coiifiscated,  and  the  intail 
had  not  been  barred :  the  Defendant  John  Ptnn,  the 
Ffauntiff'a  brother,  not  having  any  issue  male;  and 
'■    *-  '  .     .       *   the 
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Pbnn 
Barclay. 


the  Plaintiff  has  from  the  death  of  John  Fenn^  the  won 
otRichard,  received  the  dividends 'of  the  stock.  The 
Bill  charged^  that>  when  the  Acts  of  Confiscation  passed, 
by  which  the  intail  was  destroyed^  the  Plaintiff  was  the 
person  in  esse  next  in  remainder  expectant  on  the  death 
of  John  Petin  his  brother  without  issue ;  and  insisted, 
that  he  became  entitled  to  the  stock  absolutely,  as  he 
would  have  been  entitled  thereto^  if  said  confiscatioii 
had  not  taken  place  ;*  and  his  brother  had  by  a  veco- 
▼ery  hatred  the  estate-tail ;  suggesting  a  refusal  of  th^ 
trustees  to'  transfer  on  account  of  a  claim  of  the  De- 
fendant John  Penn  to  the  stock,  as  part  of  the  residuaij 
personal  estate  of  the  testator  John,  vested  in  Jhdmas, 
«nd  in  the  Defendant,  as  his  residuary  legatee ;  and  in« 
sisting,  that  it  was  the  intention  of  the  testator,  that  the 
interest  and  dividends  of  the  10,000/.  stock  should  after 
the  death  of  the  DefendantJbAn  Penn^  be  paid  to  the 
person,  who  during  the  continuance  of  the  intail  of' the 
moiety  of  the  Province  should  be  next  entitled  tbeveto 
for  any  estate  in  remainder,  according  to  the  limitations 
'  of  the  Will ;  and  that  the  capital  stock  should  be  trans* 
ferred  to  the  person,  who  should  be  the-  next  immediate 
remainder  man  in  esse  at  the  time,  *  when  the  intafl 
should  by  any  meanl^  be  barred  jot  destroyed.;  that  the 
Act  of  Confiscation  was  an  effectual  bar  or  destruction 
of  the  intail ;  and  therefore  the  stock  by  that  Act  vested 
as  effectually  in  the  Plaintiff,  as  it  would  have  .  done, 
if  without  his  concurrence  the  Defenduit  John  Penn 
had  suffered  a  recovery.  The  Bill  therefore  prayed  a 
declaration,  that  Plaintiff  is  absolutely  entitled  to  the 
stock,  and  a  transfer.     -* 


Mr.  Alexander  and*  Mr.  RoupeU,  for  the  Plaintiff. — 
Mr.  Jticiards  and  Mr.  Kenrick,  for  the  Defendants. 
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The  Lord  Chancellor. 
I  think  the  Plaintiff  is  not  entitled   according  to  the 
prayer  of  this  Bill ;  that  he  may  be  declared  to  be  ab- 
solutely entitled  to    this    stock.     Unless  he  can   make 
out,  that  he  has  the  absolute  title  under  the  Will,  he 
cannot  have  reUef  ax;cording  to  the  prayer  of-  the  Bill, 
'80  conceived ;  but  upon  the  best  consideration  of  this 
extremely  intricate,    complicated,     and     difficult.    Will, 
mj  opinion    is,    that    he   is    entitled  to   some  interest. 
The  '  testator,  when  providing  maintenance  for  the  per- 
loitt,  described  as*  from  time  to  time  the  heir-apparent 
or  expectant  of  the  person,    entitled  to  his  moiety  of 
^  Province    o(  Pennsylvania,    appears    to    have    for- 
gotten,  that  his  next  brother  Thomas  might  have  chil- 
dren ;    who    according    to  the  succession^    pointed  out 
by  the    latter    clause,    would    take  heiote.  Richard  and 
his  sons ;    and,  if  I  could  consider  myself  at  liberty  to 
conjecture  beyond  the  words  of  the  Will,  I  believe,  he 
hid  Ho  intention  to  give  to  any  possible  sons  of  Tho- 
tetdie  300/.  a-year:  but  he  has,  perhaps  accidentally, 
used  words,  deacribing  this  Plaintiff;   and  entitling  him 
to  some  interest  in  this  subject :  the  Will  in  the  qua-' 
Kfleation  of  the    interest    for  life,    given  to  John,   the 
•on  of  JRic/mrdf  in  the .  annual  produce  of  the  stock, 
dtclariHg,   that  in  the  event  of  his  becoming  entitled 
under  tlie  Will  to*  the  possession  of  the  moiety  of  the 
Province   of  Pennsylvania    he   should  cease   to  bo   en- 
titled to  the  300/.  a-year,  the  produce  of  that   stock; 
and  the  person,   who  from  that  event  should  be  the 
next   heir    expectant  to' the   individual,   who  was  then 
IB  possession  of  that  estate,  should  take  that  300/.  .a- 
ycar. 


1807. 


Pbnk 

V. 
'EtABeLAT« 


The  question  therefore  is,   who  upon  the  death* of 
diat    nephew, answered  the  description  of  the   person 


to 
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to  take;  and,  if  the  Plaintiff  answered  it/ he  iras  to 
take  within  a  period,  which  falls  very  short  of  that, 
which  the  rules  of  Law  will  permit  to  be  limited  as 
the  period  for  the  commencement  of  the  interest  to 
be  taken*  The  next  consideration,  is,  what  interest  he 
is  to  take :  only  as  long  as  he  could  take  in  the  certain 
character,,  in  which  he  is  described:,  that  is,  as  long 
as  he.b  that  heir  expectant,  next  in  title  and  limita- 
tion to  the  person,  who  was  to  have  possession  of  the 
estate;  and,  whether  the  testator  so  intended,  or  not, 
upon  the  words  it  is  as  clear,  that,  iSJohn  should  have 
sons  during  the  life  of  this  Plaintiff,  they  would  upon 
their  birth  have  a  title,  that  would  displace  the  Plain- 
tiff's title  to  receive  the  interest  of  this  fund,  as  that 
he  has  the  title  to  receive  it,  while  he  continues  to 
answer  the  description  of  the  person  to  take  next  to 
John. 


All  therefore,  that  I  can  do,  is  to  declare,  that; 
while  John  Penn  shall  have  no  issue  male,  the  Plaintiff 
will  be  entitled  to  the  interest  of  this  fund ;  reserving 
the  question, '  who  will  be  entitled  to  the  interest  and 
the  principal,  if  John  shall  have  issue  male  during  the 
life  of  CrfanviUCf  or  after  the  death  of  Granville^  if 
John  shall  have  no  issue  male  during  the  Hfe  of 
GrantiUek 


GWILLIM  V.  STONE. 


Rolls. 
1807. 
Jime24IJL 
Undcgr  a  Bill    'T^HE  Bill  prayed,    that  a  contract,  entered  into  by 

to  have  a  con-  the  Plaintiff  for  a  purchase  from  the  Defendant, 

tract  delivered 
up,  on  the 

ground  of  the  defective  title  of  the  Defendant,  the  vendor,  and  for  com- 
pensation for  the  injury  to  the  PlaintiflT  by  the  failure  of  the  contract, 
the  Decree  was  made  for  delivering  up  the  contract,  without  psejudice 
to  an  action;  instead  of  an  inqairy  before  the  Muter. 


may 
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y  be  deliyefed  up,  on  the  ground  of  the  defective 
litfe  of  ih^  Defendant ;  and  that  compensation  may  be 
made  to  the  Plaintiff  for  the  loss  he  has  sustained  by  the 
Defendant's  fail\ire  to  carry  the  contract  into  execution. 
The  Master's  Report,  und^  a  reference  as  to  the  title 
of  the  Defendant,  was  agidnst  his  title.  The  cause 
coming  on  for  farther  directions,  the  Defendant  did  not 
q>pear. 

.  .  « 

Sir  Samuel  RotmUy^  for  the  Plidntifi^  expressed  doubt, 

whether  he  could  have  a  decree  for  delivering  up  the 

oonlract,   and  also  an  inquiry  before  the  Master  as  to 

die  iigury  he  had  sustained  by  not  hi^ving  an  execution 

of  the  contract;  which  ought  rather  to  be  the  subject 

of  an  action. 


1807. 


GWILLIM 

r. 
jStons. 


The  Master  of  the  Rolls  observed,  that  such  an  in« 
q;airy  9s  was  desired  had  been  directed ;  and  mentioned 
die  case  of  Denton  v;  Stuart  (96 )• 

.  Mr*  Alexander  {Amicus  Curke)  mentioned  the  late 
case  of  Greenaway  v.  Adams  (97). 

The  Master  of  the  Rolls. 
In.  those  cases  the  object  of-  the  bill  was  a  specific 
peribrmapce ;  and  in  the  latter  I  had  some  doubt  upon 
the  principle.  This  hill  is  of  a  different  nature ;  as>- 
KFting  from  the  first,  that  the  Defendant  cannot  make 
a  good  title.  It  is  more  proper  for  an  action.  You 
obtain  your  equitable  relief  by  a  decree  for  delivering 


np  the  instrument. 

(D6)  In  Chancery,  July  4, 

1186.'    1  F<mh.  TV.  Eg.  43, 

170.  Cited  ante.  Vol.  t,  329. 

*8ee  as  to  that  case,  XII,  401. 

Thddr.Gee,  post,  Vol.  XVII, 

Vol.  XIV. 


Sir 

ft 

273  ;  where  it  is  stated,  270, 
from  Sir  Samuel  Romiliy's 
note.  Blore  v.  Sutton,  3  Mer. 
237. 

(97)  Ante,  Vol.  Xtl,  395. 
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1807.  Sir  Samiiel  RomiUy,  for  the  PlaintifF,  then  waived  that 

itiquiry;   and  took  the  Decree  without  prejudice  to  an 
action. 


GWILLIM 
V. 

.  Stone. 


1807.  harmer  v.  plane.  . 

JwneSOth. 
lojonction  up-   A    PATENT  had  heen  granted  in  the  27th  year  of 

OD  possession  King  Geo.  Ill,  for  a  machine  for  the  manufacture 

under  a  Pa-     df  Woollen  cloths.     In  the  34th  Geo,  lU,  another  patent 

tent;  until  the  ^^i^  granted  for  improvements  upon  that  machine.    .Upon 

"?°J  ^***     ®    a  motion  to  dissolve  an  injunction,  obtained  by  the  pa- 

, .  \  ^     ^     tentee,  an  objection  was  taken  to  the  specifidation  under 
subject  to  con-  "^  ,  ^  ,       ' 

siderable  ^^^  latter  patent ;    as  describing  the  machme,  witih  die 

doubt :  the  pa-  improvements,  as  one  entire  machine,  the  subject  of  that 
tent  being  for  patent  $  not  distinguishing  the  original  machine  from  the 
improvements  improvements.  The  answer  admitted,  that  the  improve- 
upon  a  ma-  ments  were  new,  substantial,  and  a  great  saving  of  power ; 
chine,  the  sub-  ^^  ^j^^^.  ^^  description  in  the  specification  of  the 
^®  -p  r  f  "  machine  with  the  improvements  is  accurate  and  intel- 
exDired  •  and  ^^'®  *  ^^  ^**  ^^®  machine  could  be  made  according  to 
the  specifica-  *^**  description, 
tion- describing 

the  original  Mr.  Richards^  Mr.  Hart,  and  Mr.  Wetherell,  in  6up- 

machine»  with  port  of  the  Motion,  insisted,  that  the  specificlition  un- 
the  improve-  fler  the  lattet  patent  was  not  a  proper  specification; 
men  ,  as  one  ^gscj.j][j}^g  the  whole  machine,  including  the  original 
chine  the  sub-  "^^'^^^^  *^®  subject  of  the  first  patent,  with  the  im- 
ject  of  the  lat-  pi*o^^mcnts,  as  one  entire  machine :  not  specifying  ihe 
ter  Patent;  improvements  separately;  of  which  only  a  monopoly 
not  distin-  was  granted  by  the  second  patent.  The  new  invention^ 
guishing  the  the  subject  of  that  patent,  could  not  possibly  be  shewn 
improvements.  f^Q^i    that    specification   alone,  without    a    comparison 

with  the  specification  under   the    former  patent:    die 
law  requiring  on  the  behalf  of  pubHcj  against  whom  a 

monopoly 
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•nonopply  i^  granted,  that  the  specification  shall  accu- 
.rately  and  distinctly  shew  the  invention :  the.  improve- 
ments, which  are  the  subject  of  this  patent. 

■ 

Sir  Samuel  Romitly  and  Mr.  Scott,  for  the  Plaintiff, 
the  Patentee.    . 
This  is  a  mere  question  of  law ;  whether  it  is  necefr- 
saiy  in  the  specification  either  to  state  the  improvements 
alone;  which  would  be  unintelligible;  or  to  distinguish, 
what  is  the  original  machine,  and  what  are  the  improve- 
ments.    If  the  specification  so  describes  the  invention, 
ji  to  secure  the  benefit  of  it  to  the  public  after  the 
expiration  of  the  patent,  that  is  sufficient.     In  the  case 
•of  Cartwfjghi  v.  Earner  your  Lordship,  when  Lord  Chief 
Justice,    controverted    the    opposite    opinions    both   of 
.Lord  Mansfield  and  Mr.  Justice  Butter;    putting  the 
.ipestion  thus :  whether  the  specification  is  sudh,  th^t  a 
mechanist  can  make  the  machine  firom  the  description 
there  givea:  and  considering  the  case  of  a  patent  not 
in  the  light  of  monopoly,  as  it  had  before  been  put  by 
ihe  Judges^    but  as.  a  bargain  with    the   public:    the 
specification  therefore  to  be  construed  upon  the  same 
priociple  of  good  faith,  that  regulates  all  other  con- 
Jtracts ;  and,  if  the  disclosure  is  such^  that  the  invention 
.can-  be  communicated  to  the  public,  the  Statute  is  satis- 
fied.   The  admissions  of  the  answer  are  quite  sufficient 
to  maintain  this  injunction  until  the  hearing;  according 
•to  what  your  Lordship  stated  upon  this  subject  in  the 
4ase  of  The  Unipersities  of  Oxford  and  Cambridge  v. 
Bichardson{98). 
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•  .  «■ 


1B07. 


Harmed 

V, 

.  Planb. 


The  Lord  Chancellor. 
The    ground,    upon  which,  where  doubt   is   excited 
in  thje  mind  of  the  Court,    an  injimction  is  granted, 

until 


(96)  Ante,  Vol.  VI,  689  {  see  page  707. 
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Plane. 


uAtn  the  legal  question  can  be  tried,   a  ground,   diil 
was  acted  upon  in  the  case  of  Boulitm  and  FFaM(99), 
in  some  cases,  preceding  that,  and  some,  that  have  oo- 
curred  since,  is  this :  where  the  Crown  on  behalf  of  the 
public  grants  Letters  Patent,  the  grantee,  entering  into 
a  contract  with  the  Crown,  the  benefit  of  which  contract 
the  public  are  ,to  have,  and  the  public  have  permitted 
a  reasonably  long  aiid  undisputed  possession  under  cofoiff 
of  the  patent,  tlie  Court  has  ./bought,  upon  the  fact  of 
that  possession,  proved  against  the  public,  that  there  b 
less  inconvenience  in  granting  the  injunction,   until  the 
legal  question  can  be  tried,  than  in  dissolving  it  at  die 
.  hazard,  that  the  grant  of  the  Crown  may  in  the  result 
prove  to  have  been  valid.    The  question  is  not  reaQy 
between  the  parties  upon  the  record;   for,  unless  tiie 
injunction  is  granted,  any  ]>erson  might  vioJate  the  jm^ 
tent ;  and  the  copsequence  would  be,  that  die  patented 
must  be  ruined  by  litigadon.    In  the  case  of  AmAmi 
and  Wait  therefore,  though  a  case  of  great  doubt,  upon 
which  some  of  the  ablest  Judges  in  Westmifuter  HaB 
disagreed,  yet  upon  the  ground  of  the  possession  by  tlie 
patentees  against  all  mankind,  the  injunc^n  was  granted; 
until  the  question  could  be  tried ;  and  the  result  of  die 
trial,   being  in  favour  of  the  patent,  proved,    that  die 
conduct    of  the  Court  in   that  instance  was    at   least 
fortunate. 


The  first  of  these  patents,  granted  in  the  27di  year 
of  his  present  Majesty,  is  expired ;  ated  the  patent  fer 
the  improvements  was  granted  in  the  84th  Oeo.  III. 
The  agreement,  entered  into  by  this  Defendant,  for  a 
license  to. work  under  the  patentee  would  not  bind  die 
Defendant    If  the  Plaintiff  could  not  legally  grant  diat 

lioeiifle» 

(W)  BouU(mv.:Bull,2HeH.     8  Term  Rep.    95.     J9ttf  •  v. 
Black.  453.    Ante,  Vol.  Ill,      ThampwH^  8  Mer.  622. 
140.    Hwnbkwer  v«  Boulton^ 
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lioenaej  there  was  no  consideration;  and  the  question 
between  them  therefore  is  entirely  open.  Still  however 
the  patentee  has  had  possession  against  all  the  world  t 
,aDd>  if  he  can  maintain  its  validity  by  a  due  performance 
^f  the  condition  as  to  enrolment  of  the  spedfication^  by 
dissolting  the  Injunction  in  the  mean  time  I  should  act 
both  against  principle  and  practice ;  not  only  enabling 
this  Defendant  against  Law  to  exercise  a  right  in  op- 
.pontion  to  the  patent ;  but  also  encouraging  all  mankind 
to  take  the  same  liberty. 


}^ 


1807. 


X^ARMBR 

V. 

]PLAM£. 


I  do  not  say,   a  case   might   not  exist,   where  poa- 
session  might  be.  distinctly  proved,  and  yet  there  might 
be  saeh  strong  doubt,  whether  the  specification  was  not 
bid  in  Law,  that  the  Court  would  brevi  numu  interfere, 
lid  pot  an  end  to  the  Injunction ;  and  if  I  am  to  de- 
cide npon  the  inclination  of  my  own  opinion,   where 
tbe  pfaetice  is  differently  represented,  and  considerable 
doubt  may  be  raised  in  argument,  I  think,  it   is  difli- 
ak  to    support   this   specification.    The    first  patent, 
grsnted  in  the  S7th  year  of  the  King,  and  expressly  for 
Hb  machine,  expired  in  1801 ;  and  the  liberty  of  mak- 
ing that  machine  continued  to  be  exercised  under  that 
gant  until  the  34«th  of  the  King,  1794;  when  the  ap- 
^liestionwas  made  for  a  patent  .for  improvements  upon 
Ihit  machine.    I  do  not  enter  into  the  question,  whether 
«  patent  for  improvements  can  be  supported.    The  af-      Patent  for 
finnative  -has  been  long  settled ;  and  undoubtedly  b  the  improvements 
Uw(lOO),     The  right  under  that  patent  to  use  those  ^*'»<'-  but  not 

iqirovements  would  subsist  untU  the  year  1808:  but  the  ^  ''e*^*^  the 

•  •     1  •    ^         ^      .^i      ^  ^,      .  ^  w«o  of  the  ori- 

ongpuial  mstrument,  without  the  improvements,  was  open    .    .        , . 

to  the  pubKc  in  1801.  In  former  instances  great  in*- 
dostry  appears  to  have  been  exerted  bypatentees,  (  who, 
I  think,  in  general  have  been  hardly -dealt  with,  but  not 
ID  this  respect)  m  the  mvention  of  some,  improve- 
ments, 
(100)  Ex  parte  Fox,  1  Ve$.  4'  Bea.  67. 


134  CASES  IN  CHANCERY. 


IlARMJkR 

9. 


*  1807.  ments,  annexing  them  to  the  subject  of  the  patent;  and 
endeavouring  to  cover  that,  as  well  as  the  use  of  the  nii- 
provementSy  during  a  much  longer  period  than  the  lam 

PlANE.  allows.  If  the  improvements  are  of  such  a  nature^  M 
valuable^  that  their  value  gives  such  an  additional  valufe 
to  the  old  machine,  that  the  public  would  prefer  die 
improved  machine,  paying  for  the  improvements,  to  the 
old  inachinei  without  them,  it  is  in  respect  of  the  wOTth 
of  the  improvements,  in  consideration  of  the  benefit, 
derived  from  them,  that  the  public  abstains  from  the  use 
of  the  original  machine :  but  the  choice  ought  alwayi 
to  be  left  opefa. 

The  iiecond  of  these  patents  expressly  recites  die 
former,  as  a  patent  for  the  original  machine.  The  spe- 
Qification  expressly  recites,  that  the  patentee  hlid  made 
improvements  upon  the  old  machine;  that  in  those  im- 
provements the  invention,  the  exclusive  benefit  ol 
which  was  claimed,  consists ;  and  desires  a  patent  Son 
those  improvements;  which  was  granted  accordingly^ 
In  compliance  with  the  condition^  prescribed  by  a 
clause  of  the  patent,  that,  if  the  patentee  shall  not  par- 
ticularly describe  and  ascertain  the  nature  of  his  inve» 
tion,  and  in  what  manner  it  is  to  be  performed,  fte. 
the  letters  patent  shall  be  void,  the  patentee  enrolled 
a  specification ;  reciting  the  letters  'patent,  dated  ibt 
29th  of  March  1794,  granting  the  invention  of  the  im- 
provements ;  stating,  that  they  give  special  license,  dial 
the  patentee  shall,  and  no  other  person  shall>  fi^Ni 
time  to  time,  and  at  all  times,  &c.  make  use  of,  &a 
a  machine  by  him  invented  and  found  out  for  raismg 
the  shag  upon  all  sorts  of  woollen  cloths,  add  crop» 
"  ping  and  shearing  them,  ftc."  and  enjoy  the  benefit 
''of  the  said  invention"  during  14  years  from  dial 
-date :  then  reciting  the  proviso ;  in  obediepce  to  whidi 

he 
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be  describes  tbe  nature  of  the  inTention ;  referring,  as 
he  must  do^  to  the  drawings  in  the  margin,  and  ex- 
pbining  them. 

No  man,  reading  this  specification,  can  possibly  C0I7 
lect  from  it  the  fact,  that  there  were  two  patents :  the 
one  tor  the  original  machine :  the  other  for  the  improve- 
ments upon  that  machine.  It  was  argued,  and  very 
fidiiy,  that,  if  there  is  *  an  original  patent,  and  a  spe-« 
cification  under  it,  and  then  a  patent  for  improvements^ 
snd  a  specification  under  that  patent,  incorporating, 
either  by  reference  or  repetition,  the  specification 
under  the  former  patent,  as  part  of  its  own  descrip- 
ikm,  and  proceeding  to  shew,  what  are  the  improve* 
ments,  diat  would  be  a  good  specification :  but  I  doubt, 
whether  it  must  not  appear  upon  the  specification,  en- 
rolled for  the  improvements,  what  are  the  improve- 
ments; and  still  more,  whether  it  must  not  so  exhibit 
the  tiling  to  be  specified,  as  to  sheil^,  that  it  is  im- 
•  provementj  in  respect  of  which  the  patent  for  the  in- 
vention is  granted ;  not  having  a  tendency  to  mislead. 
Every  person  reading  this  specification  would  believe, 
that  in  '1794*  a  patent  was  granted  for  a  machine;  and 
the  specification  holds  out,  that  the  patentee  is  pro- 
tected 'as  to  the  use  of  every  part  of  that  machine, 
constructed  and  worked  according  to  the  description, 
'  ccmtained  in  that  specification,  constituting  the  whole 
of  it,  firom  the  date  of  the  only  patent  recited,  that  of 
'1794,  until  the  year  1708.  The  question  to  be  tried 
win  be,  not  that  stated  at  the  Bar,  whether  a  specifi- 
cation, referring  to  a  former  patent,  and  endeavouring 
to  incorporate  in  it  the  former  specification,  would  be 
ioffident  in  Law,  but,  whether,  a  pfitent  for  a  ma- 
chine with  a  due  specification  having  been  granted,  and 
a  subsequent  patent  being  granted  for  improvements, 
it   is  competent  in  Law  to  represent  in  the  specifici^- 

tion. 
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Harmer 
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don^  that  the  latter  patent  was  granted^  not  for  improve^ 
ments,  but  for  the  machine ;  carrying  forward  that  idea; 
and  describing  the  new  invention,  as  one  entire  machine; 
not  as  improvements,  contradistinguished  from  the  ori- 
ginal machine. 


I  feel  very  considerable  doubt,  whether  that  can  be 
made  good :  but  there  has  been  possession  sufficient  un- 
der this  patent,  to  make  it  fit,  that  it  should  be  tried ; 
taking  care,  that  it  shall  be  tried  speedily.  It  may  be 
put  in  the  shape  of  a  case;  stating  the  specification 
under  the  first  patent,  the  second  patent  and  specifica-s 
tion :  then  stating  facts,  sufficient  to  introduce  the  quea- 
tion,  as  a  question  of  Law,  whether  the  condition  for 
enrolling  a  specification,  had  been  duly  compliedtwith. 
I  adhere  to  the  Law,  as  I  stated  it  in  the  case  of  Cart^ 
Wright  V.  Ecnner. 


The  Motion  stood  over,  that  the  parties  might  agree 
upon  a  case. 


1807. 
July  2d. 
Contempt  By 
breach  of  lo- 
junction  by 
persons,  who 
were  present 
in  Court  dar- 
ing the  Motion; 
though  absent 
when  the  Or- 
der was    pro- 
nounced. 


HEARN  V.  TENNANT. 

A  MOTION  was  made,  that  the  Defendant  and  his 
attorney  shoulil  be  committed  for  a  Contempt  by 
breach  of  an  Injimction,  granted  by  Lord  Erskine,  upon 
the  Bin  of  a  tenant  of  a  house  in  Holbon^,  to  restrain 
execution  under  a  judgment,  obtained  by  the  land- 
lord in  an  action  o^  Ejectment.  The  affidavits  in 
support  of  the  Motion  stated,  that  the  Defendant  and 
his  attorney  were  in  Court,  wben  the  Motion  was 
made :  their  affidavits  stating,  that  they  did  not  hear 
the  Order  pronounced ;  and   they  ofiered   to  -make  kffi- 

davitSy 
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davits^  that  they  were  not  present,  when  the  Order  was 
pronounced. 

Sir  Samuel  Romilltf  9  for  the  Plaintifi;  said^  he  should 
not  be  satisfied  with  such  an  affidavit :  they  must  swear, 
they  did  not  know  of  the  Order.  A  party  cannot  avoid 
the*  consequenees  of  contempt  by  leaving  the  Court 
just  as  the  Lord  Chancellor  is  about  to  pronounce  the 

Order.      - 

» 

Mr.  Bichards  and  Mr.  Perry,  for  the  Defendant^ 
dted  Pengree-  v.  Jonas  ( 1 ) ;  where  Lord  Thurlow  ex- 
pressed disapprobation  of  the  case  in  Atkini  (2) ;  Lord 
Hardwicke  also  considering  the  party  guilty  of  the  con^ 
tenqpt,  aajiaving  heard  the  Decree  or  Order  pronounced. 

The  Lord  Chancellor. 
If  these  parties  by  their  attendance  in  Court  were 
apprised,  that  there  was  an  Order,  that  is  sufficient; 
and  I  cannot  attend  to  a  distinction  so  thin,  as  that  per- 
sons, standing  here  until  the  moment  the  Lord  Chan* 
ceBor  is  about  to  pronounce  the  Order,  which  from  all, 
that  passed,  they  must  know  will  be  pronounced,  can  .by 
getting  out  of  the  Hall  at  this  instant  avoid  all  the 
consequences. 


w 


1807. 


Hbabk 

.     V. 

Tennamt. 


An  Order  was  made,  that  the  possession  should  be 
restored,  and  the  Plaintiff  be  put  in  the  same  situation ; 
with  die  costs  of  the  application  and  the  expence  oc- 
casioned by  the  execution. 


(1)  2  Bra.  C.  C.  141. 

(2)  Skip  v.  Harwood.'- 
PmoeU  V.  ToUeti,  8  Aik. 
604,  667*  Kimpton  v.  Eve, 
2  Fer.  4r  Sea.  349.    James  y. 


Downes,  post.  Vol.  XVIII, 
522.  Vansandau  v.  Rose, 
2  Joe.  ^  Walk.  284.  Seoii  v. 
Becker,  4  Pri.  346. 
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^«^7.  WARWICK,  Ex  parte. 

•  Jufy  2d. 

Petition  by  a  ^HIS  Petition  was  presented  hy  a  Creditor  of  a  Bank- 
creditor,  hay-  i-upt .  ^ho  ^1^  in  execution  at  the  suit  of  the  pe- 
iog  Uie  Bank-  ^^ioner  before  the  bankruptcy.      The  Petition  prayed, 

^.       ^  *  that  a  meeting  should  be  called ;  and  that  the  petitioner 

tion,  to  prove,  ,  J:,  i  .     ,  ,       i%       , 

for  the  purpose  "^^  ^  **  hberty  to  prove  his  debt,  for  the  purpose 

of  preventing   ^"'y  ^^  assenting  to  or  dissenting  from  the  allowance 

the  CertiGcate,  of  the  Certificate ;  waiving    all    benefit    of  diyidelids ; 

then  before  the  and  that  the  Certificate,  which  had  been  signed  by  four 

I^nrd  Chanr       parts  in  five    in  number    and  value    of  the  creditors, 

ceUar  for  al-    ^j^^  yiad  proved,  and  by  the  Commissioners,  and  which 

.     J.  .J     J   "  ^^  lying  before  the  Lord  Chancellor    for   allowance, 

mg  dividend :  ,  . ,         ,  ,     i        rw^t      -n    •  • 

the  bankmot    "^^   "®  staid,  and   sent    back.      The  Petition    stated, 

having  been  ^^^^  ^^  ^^^^  ^^  ^^®  Petitioner  990^  Gs.  7d.  exceeded 
so  before.  the  debts    of  all  •  the    creditors,  who    had   proved    or 

Th    P  till        claimed;  and  that  the  petitioner  did   not  prove,  being 
as  to  stsying   a^^sed,   that    he    could    not  without   discharging    the 
the  Certificate  bankrupt, 
dismissed  with 

CosU ;  with  Sir  Samuel  Romilly  and  Mr.  Bell,  for  the  Bankrupt, 

uberty  to  g^jj^  j|  ^^g*  |jy  j,q  means  of  course  for  a  creditor,  know- 

prove,  j^g^  ^Y^^^  j^jg  j^Ij^  must  turn  the  Certificate,  to  lie  by, 

until  all  the  other  creditors  had  signed,  and  the  Cer- 
tificate is  in  a  state  to  be  aUowed,  and  then  to  apply; 
giving  no  reason ;  and  his  motive  appearing  only  by  de- 
clarations, sworn  to  and  not  denied,  that  he  would  keep 
the  bankrupt  in'  gaol  for  life. 

The  Lord  Cuancelloe. 

Creditor,  hav-      The  petitioner  was  not  bound  to  elect  before  a  divi- 

ing  the  Bank-  dqnd.    This  is  a  singular  case  in  this  respect:   it  is 

rupt  in  Execu-  ^j^^    ^g^  ^  ^f  ^  j^„^  ^j^^    jg  ^  bankrupt    the  second 

bai^      te^     ^  ^®  •  ^"^  *  creditor,    meaning  to  prevept  his  Certifi- 

not  bound  to  ^*^' 

•lect,  until  a  Dividend. 
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^ekte,  but  not  choosing  to  take  a  dividend^  can  have  no 
other  object  than  to  imprison  his  person;  •nd  that 
•impriaonment  cannot  operate  to  payment  of  the  debt, 
except  through  the  feelings  of  other  persons ;  for  the 
efiecta  wiH  all  go  among  the  creditors,  who  have 
proved  imder  the  Commission.  Then,  this  creditor 
having  lain  by,  tmtil  the  bankrupt  has  gone  through  all 
Ae  requidtes,  and  all  the  other  creditors  have  certified* 
£tck  I  bound  to  send  back  the  Certificate  at  the  instance 
of  this  creditor;  who  may  have  a  dividend,  if  he 
chooses  ? 
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Warwick, 
Ex  parte. 


Dismiss  the  Petition,  as  £ur  as  it  seeks  to  stay  the 
eerdficat^  the  petitioner  to  be  at  liberty  to  go  in 
under  the  Commission,  and  prove  his  debt;  and  he  must 
pay  the  bankrupt  the  costs  of  this  Petition.  It  is  ex- 
tremely advisable  to  hold,  that  a  creditor,  desiring  in 
such  a  case '  to  aitay  the  Certificate,  shall  apply>  before 
the  bankrupt  has  obtained  his  Certificate;  for  this  U 
cruel  oppresision. 


ELDRIDGE  «?.  PORTER.  18OT. 

Jicly  4th. 

nnHIS  Bill,  alledging  a  joint  concern  in  a  cargo.  Defendant  to 
prayed  an  account  and  an  injunction,  to  restrain  ^  ^^U  ^^^  ^"^ 
^  action,  brought  by  the  Defendant  upon  Bills  of  -^«<^«»^  «*«»- 
Exchange.  Immediately  as  the  answer  was  put  in,  ^!^  ^?^^  ^ 
submitting  to  account,  the  Defendant  gave  notice  of  jigj^iy  gft^- 
a  motion  for  a  reference  to  the  Master  to  take  the  Answer  have 
account.  a  reference  to 

the  Master,  bj 
Sif  Samuel  RomiUy  and  Mr.  BeU^  in  support  of  the^  analogy  to  the 
potion.  oaseofamort- 

Thia  fi^'  ^J  ^^ 
tote  1G€0.1I. 

etc,  and  the  ease  of  specific  performance,  according  to  the  Praotioe 

settled;  though  the  reason  of  it  is  questionable. 


14D 
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.  SLDRIDOfc 
V. 

Porter. 


'    This  application,  though  new  in  specie,  and  thougb 
no  diieci  precedent  can  be  produced,  i&  supported  by 
reason    and    analogy  to    other    cases.      First,  up<xi  a 
Bill  of  foreclosure  the  Defendant  is  by  Statute  (3)  eoi- 
abled  to  come  in  upon  motion,  and  have  an  immediate 
reference.    So  under  a  Bill  for  the  specific  performance 
of  an  agreement,  even  without  atn  answer,  a  reference 
as  to  die  title  will  be  directed    bn  motion:    Moss  ▼• 
MMh^ws  (4).       Sudb  a  practice  is    inost  beneficial; 
jiToiding  usdiess  expence  and  delay,  by  filing  a  repli* 
cation,   taking    out    rules    to    produce   witnesses,    wh^ 
can  prove  nothing,  and  the  other  steps  towards  a  hear- 
ing; which  can  only  produce  a  reference  to  the  Master*. 
The  same   principle,   avoiding    the    mischiefs  of  miner 
cessary  expence   and   delay^  may  with   great  propriety 
be  applied  to  the    case   of  an  account.     Frequestly  a 
Bill  for  to  account  is    filed   for  the   mere  purpoise  of 
delaying  a  legal  demand :  which  is  this  case :  the  Bill 
adso  |)raying  an  Injunction  to  restrain  an  action  by  the 
Defendant. 


Mr.  Richards  and  Mr.  TroweTf  for  the  Plaintiff. 
The  application  is  of  the  first  impression;  against 
tlie  general  nde,  that  the  ultimate  object  of  the  De- 
cree cannot  be  obtained  on  motion;  and  the  instances 
of  exception,  referred  to,  have  no  sort  of  analogy.  In 
the  case  of  the  mortgage  the  single  question  is  as 
to  the  amount  of  the  debt:  yet  in  that  instance  an 
Act  of  Parliament  was  necessary  for  this  purpose.  The 
case  of  a  Bill  for  a  specific  performance  of  an  agree^ 
ment  was  the  subject  of  considerable  doubt  as  to  the 
propriety  of  this  proceeding :  but,   where  the  question 

was 


**    (3)  Suit.  7  Geo.  II.  c.  20. 
«.  2. 

(4)  Ante,    Vol.  Ill,  279. 

Wrigki  v.  Bond,  XI,    39, 


Gompertz  v.  — ,XII,  17, 

not  where  there  is  aby  other 
subject  in  dispute.  See  the 
note.  III,  281. 
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merely    upon    the.  title,  nothing  depending  upon 
•any  information,   to  be   obtained  by  the  answer,    this 
comse  has,    with  the  view  of  avoiding  delay  and  ex- 
-pence,  been  adopted :  not,  if  any  tiling  more  than  the 
jnere  title  is  in  dispute:    if  the  agreement  is  denied  • 
or  if  any  other  point  is  put  in  issue.    How  can  those 
^ases  be  applied  to  this^  a  bill  for  an  account;  stating 
an   action,    depending    at  law  upon   the    bdls    of  ex- 
change;  and   praying    an    injunction ;   for  which  how- 
ever he  has  not  applied*    The  Defendant  has  not  pro- 
ceeded' in  his  action  beycxid  a  certain  point:  but  find- 
ing himself  pressed  as  to  the  answer,  put  it  in  upon 
the  2Sd  of  June ;  and  the  next  day  gave  this  notice  of 
motion;    before  any  opportunity  of  looking    into   tiie 
answer    could  be  hiul,  to  see,   whether  it  was  full,  or 
liable  to    exception*     The  answer    may  contain   many 
things,  which  it  would  be  very  imprudent  in  the  Plain- 
tiff to  admit  to  be  true*     The    answer  might  contain 
grounds  for  amending  the  bill;   especially  in  a  compE^- 
cated    case.      The  Plaintiff    nught    upon  the    answer 
think  it  proper  to  amend,  by  striking  out  the  prayer  for 
relief;   proceeding    for    discovery    only ;     and    stating 
new  facts  as  a  foundation  for   fieirther    discovery;     he 
might  choose  not  to  proceed  farther  in  the  cause,  but 
to   dismiss  his  biU.      Can   the  Defendant  then,  who  is 
an  actor  in  the  account  after  a  Decree,  but  not  befoile^ 
fi3rce  the  Plaintiff  mto  the  Master's  Office?    The  object 
of  thii^  ^plication  is  to  caU  for  a  Decree  without  per- 
laittiDg  a  replication,  falsifying  the  facts,  stated '  in  the 
«ai8wer:  in  effect  setting  down  the  cause  upon  bill  and 


ISOt. 


Eldridgb 

FORllBiU 


Sir  Samuel  RomiUy^  in  Reply. 
With  regard  to  the  inconvenience,    last  urged,   the 
Oefendant  will  consent,  that  the  answer  shall  be  con- 
sidered. 
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sidered)   a«   if  a  replication  was  filed;  and  even  ifiib* 
out  that    no  objection  could  arise ;   as    the  answer  to 
a  bill  for  an  account  is  no  admission  of  the  items  of 
ithe  accotmt;    and  could  not  be  produced  as  evidence 
before  the  Master.     Tlie  PlaintiflTj  praying  an  account^ 
and  submitting  to  pay  the  balance^  cannot  at  his  plear 
sure  retract;  and  amend  the  biB  by  striking  out  that  sub*- 
mission,  and  the  prayer  for  relief.    The  principle,  upon 
which  this  application  should  prevail,  is  the  same,  that 
is   admitted   in  the  case  of   the  agreement;    viz.    that 
•the  Defendant   admits,    there  is    a  subject  of  dispute 
between  him  and  the  Plaintiff;  entitling  either  of  them 
to  come  to  the  Court  for  relief;  an  action  not.afford*- 
ing  an  effectual  remedy.      The  Defendant,   coming  in 
this  way,  avoids  the  necessity  of  a  cross  bill.    The  ob** 
jection  upon  the  possible  amendments  is  •  answered  by 
the  direction,  contained  in  every  Decree  for  an  account 
giving  liberty  to  examine,  each  p^rty  upon  interrogato- 
ries.    Every  item  of  the  -account  being  open  by  carryii^ 
in  statements  of  facts  before  the  Master,  for  what  pur* 
pose  could  the  bill  be  amended  ?     Upon  principle  there 
can  be  no  distinction  as  to  considering  the  Defendant  as 
an  actor  in  the  account  before,  or  after,  a  Decree.     The 
supposed    inconveniences   are  a    catalogue  of  the   V0-. 
rious  engines  of  delay,  to  which  the  Plaintiff  may  have 
recourse. 


The  Lord  Chancellor. 
I  recollect  the  first  application  for  this  purpose  un^ 
der  a  bill  for  the  specific  performance  of  an  agree* 
ment;  which  was  an  experiment,  suggested  at. a  con* 
sultation  between  Sir  James  .  Matufield  and  me.  I 
thought,  we  ought  not  to  succeed,  and  should  not.  Sir 
James  Matufield  thought  otherwise:  and  t)ur  applica- 
tion did  succeed*    I  have  not  however  altered  my  opir 

nion 
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Bioa  upon,  that  subject (5 )f   and,,  though  I  am  bound  1807. 

by  what  has  been  the  practice  of  the  Court,  I  dare  not      rt^rrrwjGR 
extend  it«     Frequently  in  these  cases  of  account  upon  ^^ 

considering,  wheUier  the  injunction  should  be  sustained^       Portbr. 
you  put  it  upon  the  party  to  say,  whether  he  will  go  to  * 

an  account*    What  passes  upon  that  shews  .Tory  clearly^ 
what  the  practice  of  the  Court  is« 

T^e  Motion  was  refused. 

(5)  The  Lord  Chancellor  depends  updti  a  simple'  fact : 
afterwards  approved  this  Fullagar  ▼•  Ciark,  post,  Vol. 
practice,    where  the  Decree      XVIII,  481. 


DAVIES  V.  CRACRAFT*  1807. 

July  4th. 
ILffR.  HART  Amoved,  upon  affidavit  of  personal  ser-    Receiver,  not 

vice,  that  a  Receiver,  who  had  not  paid  into  Court,  paying  in  a  ba^ 

pursuant  to  an  Order,  a  balance  reported  to  be  in  his  lance  under  an 

hands,  should  stand  committed.  Order,  niay  be 

proceeded 

The  Lard  Chancellor  said>  a  case  occurred  two  or  «g«»n»tpe»on- 

three  years  ago,  in  which  a  doubt  was  suggested,  whe-  "  /    ^  com- 

tfaer  a  Receiver  should  be  committed,  or  his  recognizance    ^         him 

be  put  in  suit.  Order,  in  the 

alternative, 
Mr.  Hart  replied,   that  in  that  instance  upon  consi-  tlmt  b y  a  ceiw  ^ 

deration  and  search  of  precedents  his  Lordship  held,  tain  day  hb 
that  either  course  might  be  taken ;    and  Mr.  BaupeU,  shall  pay,  or 
(Amicus  Curue^Yiho  was  Counsel  on  that  application*  ■^•'^d .  com- 
confirmed  that ;  observing,  that  Brand's  Case  and  several  ™>tt®d,  is  ne- 
other  instances  were  then  produced;  which  satisfied  the  ^^***?7V    . 
Court,    that  the  Receiver  might  be  proceeded  against  «-j^^  g^.  rw 
personaHy.  ^er  for  pay- 

The  Order  was  made  accordingly  (6).  ^V^  a       °^" 

^  ^^    '  tarn  day  updn 

(6)    On    this  ground  the      il^^om^;^  Genera/ v. Gee,  2  F>t.  his  appearance 

^d  C4iiiice/for  refused  to  ap-      4*  J9iti.  208.  by  Coonsel, 

point  a  Peer  Receiver.     Tht  praying  time.  . 
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1807.  Upon  a  umilar  modon  liy  Mr.  Hmrt  m  anolber  dM^, 

'  Jiihf  7M.      the  Receiyer  having  appeared  by  Coonad,  and  ptayed 

-^^'^'^         time ;   and  being  ordered  to  pay  the  money  by  a  cer- 

.      ^.  jtain  day^  the  Register  (7)  took  the  ofajectioB,  Aat  the 

Cracraft.    'Order  oonld  not  be  for  commitment   in  the  first  in- 

jrtance,  but,  there  most  be  a  previous  Order  in  die  al- 
ternative, that  he  shall  pay  by  a  certain  day^  or  stand 
committed. 


-  The  Lard  Chancbllor  agreed  to  the  practice,  as 
atated  by  th^' Register ;  and  made  the  Order  accord- 
iiigly>  that  the  Receiver  should  ivithin  a  week  aft^ 
personal  service  of  the  Order  pay,  or  stand  com- 
mitted* 

{l)lAx.Croft$. 


^«>7*  FENTON  V.  BROWNE. 

-  Mmf  19ik.  BROWNE  v.  FENTON. 

JhrneWd, 

Effect  of  an    rpHE  Bill  m  the  first  of  these  causes  prayed  the  qpe^ 

^■••™**®^  **"  cific  performance  of  an  agreement  by  the  Defend- 

as  that  a  lease-  ^^  warehouses,  a  wharf,  &c.  from  Timothy  Tappingi 
hold  estate  wts  ^  whom  the.  Plaintiffs  were  executors.  The  sale,  by 
nearly  equal  to  private  contract,  took  place  on  the  Slst  of  May,  1802, 
freehold,  being  ,    and 

renewable 

upon  a  small  Fine ;  putting  the  purchaser  upon  inquiry ;  though,  con- 
nected with  certain  circumstances,  such  representation  may  be  fraudu- 
lent ;  and  form  a  ground  for  rescinding  the  contract. 

/Vendor,  resisting  an  application  by  the  purchaser  for  payment  into 
Court  of  the  Deposit,  in  the  hands  of  the  Vendor's  agent,  charged  with 
a  loss  by  the  agent's  failure. 

Specific  performance  prayed  both  by  original  and  Cross  Bill,  after 
considerable  delay  upon  the  title  :  the  Rents  to  be  received,  and  interest 
paid,  from  the  time  stipulated. 
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aad  according  to  the  conditions  of  sale  the  Defendaint 
paid  1000/.^  being  a  deposit  <^f  20/.  per  cent,  upon  the 
purcbaae-money,  to  the  agent  of  the  vendor;  and 
signed  an  agreeinent  to  comfdete  the  purchase  within 
two  months.  An  objection,  taken  by  the  purchaser, 
upon  an  act  of  bankruptcy,  committed  by  the  vendon 
was  disposed  of  by  his  death,  after  some  delay  and  dis- 
cussion :  the  vendor  insisting,  that  he  had  been  some 
tkne  out  of  trade. 


1807; 


Fentom 

BftOWNBk 


•  The  principal  objection,  taken'  by  tlie  Defendant 
Broume^  was  misrepresentation  and  conceahnent:  viz. 
that  the  lease  of  the  premises,  under  Magdalen  Col-, 
l^e,  Oxford^  was  renewable  on  payment  of  a  small 
fine:  according  to  the  answer  represented  by  the  agent 
as  not  exceeding  130/. :  whereas  the  terms  of  renewal 
were  at  the  discretion  of  the  College;  and  the  fine  in- 
sisted  on  by  the  College,  of  which  they  had  given  notice 
to  the  testator,  was  considerable.  The  Defendant  how- 
ever did  not  establish  the  fact  of  misrepresentation : 
except  as  the  particular  described  the  estate  to  be  of 
nearly  equal  value  with  freehold ;  being  held  by  a  Col- 
lege lease  {Magdalen  College,  Oxford)  for  33  y^ars,  from 
the  6th  oi  August 9  1791,  at  a  ground-rent  of.  3/.  7^.,. 
and  renewable  every  ten  years,  upon  payment  of  a  small 
fitie:  the  evidence  of  the  agent  being,  that  upon  being  - 
asked,  -by  the  Defendant  as  to  the  amount  of  the  fine, 
he  repeatedly  said,  he  could  not  tell ;  only  stating  from 
information  the  amount  of  the  fine  last  paid;  and  re- 
fusing expressly,  though  pressed  by  the  Defendant  to 
guarantee,  that  it  should  not  exceed  150/. ;  which  sum 
he  offered  to  give  towards  it,  if  the  vendor  would  pay- 
tlxG  remainder.  The  fine,  demanded  by  the  College,; 
about  700/.  The  original  suit  was  instituted  in 
,  1803. 


Vol.  XIV. 
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After 
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After  the  Answer  was   put  in,  the  Defendant  applied ' 
to   the  Court  by  Motion  to  have  the  deposit  paid  into 
Court;    which  Motion   was   resisted    by   the   Plaintiffs; 
upon  which   the  Defendant    filed    his  Bill  against    tlft 
Plaintiffs    and  the   agent;    praying  a  specific  perform- 
ance, with   a   deduction   out  of  the  purchase-money  of' 
the  difference   between   150/.,  the   fine,  alledged   to  be 
payable,  and  the  fine,  that  should  be  actually  required  ; 
and  that  the  Plaintiff*  in  the  cross  suit  may  be  declared' 
entitled    to   the   rents  from  the   time,  when  the  agree- 
mi^nt  ought  to  have  been  executed ;  offering  to  pay  in- 
terest   upon    the    residue  of   the   purchase-money.  ,  In- 
that  cause  the  Plaintiff*  obtained  an  Order  for  bringing 
the   deposit  into  Court :    which  Order   however  proved 
abortive:  the    agent    absconding,  and    becoming    bank- 
rupt. 


Mr.  Richards,  Mr.  Leach,    and  Mr.  W.  Agar,    for 
tihe  Plaintifi^  in  the  first  cause. 
The  nature   of   this   tenure  is  well  known;  that   the 

« 

amount  of  the  fine  is  in  the  discretion  of  the  College  ; 
that  it  ii  impossible  to  say,  what  will  be  the  fine  next 
year :  the  College  being  under  no  binding  engagement ; 
that  therefore  this  interest  is  not  taken  with  a  covenant 
for  renewal  t  but  there  is  only  a  sort  of  tenant  righti 
depending  upon  this ;  that  it  id  for  the  benefit  of  the 
body  to  renew.  The  representation,  that  such  a-  iea^e 
is  renewable,  amounts  to  no  more  than  that  probably  it 
will  be  renewed,  not  certainly.  This  representatioh, 
that  the  estate  is  of  nearly  equal  value  to  freehold, 
bting  a  College  lease  renewable  on  payment  of  a  small 
fine,  cannot  be  considered  as  a  warranty.  In  the  na« 
ture  of  the  thing  there  can  be  no  misrepresentation ;  as 
it  is  well  known^   that   the  amount  of  the  fine   is  in 

the 
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the  discretion  of  the  lessor :  the  lessee  therefore  cannot 
he  supposed  to  represent  any  particular  fine. 

Upon  the  question,  who  mfist  bear  the  loss  of  the 
deposit^  in  the  case  of  a  dispute,  arising  after  a  sale  by 
Auction,  an  action  for  the  deposit  is.  always  brought 
against  the  auctioneer ;  wIk),  as  the  agent  of  both  par- 
tiesy  files  a  bill  of  interpleader.  He  cannot,  though  ap- 
pointed by  the  vendor,  be  considered  as  agent  to  him 
alone :  the  bidder  by  the  act  of  bidding  adopting  him 
as  his  agent  The  purchaser  therefore  cannot  discharge, 
himself  by  payment  of  any  p'art  of  the  'money  to  the 
agent ;  who  is  a  mere  stake-holder* 

As  to  the  rents  and  profits,  consider  the  situation  of 
the  parties  at  the  death  of  the  testator:  the  title  ap- 
proved, with  the  exception  of  his  right  to  assign ;  upon 
a  doubt,  whether  he  had  dot  committed  an  act  of  bank- 
ruptcy, and  was  liable  to  the  Bankrupt  Laws.  Upon 
his  death  all  difficulty  as  to  performing  the  contract 
ceased.  The  rents  and  profits  are  to  be  given  from  the 
completion  of  the  contract :  but  the  purchaser  was  the 
cause  of  the  delay;  and  might  have  had  considerable 
advantage  from  the  use  of  his  money.  If  the  Decree 
is  made  against  him  for  a  specific  performance,  he  can- 
not at  the  expence  of  the  Plaintiffs  be  put  in  the  same 
situation,  as  if  the  contract  had  been  performed  at 
the  time. 


w 


1«07.  < 

F EM TOM 
V, 

Browns. 


Sir  Samuel  Romillyy  Mr.  Fonblanque,  and  Mr.  Owelty 

for  the  Defendant. 

A  decree   for  specific  performance    must    be   made : 

the  question  is,-  upon  what  terms  that  relief  should   be 

given.    The  l)efendant  was  misled  by  an  express    re-* 

presentation,   that    this    estate  was    held    by  a  College 

K  2  lease. 
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leasC}  renewable  Bvery  ten  years  upon  payment  of  a  small 
fine.  Firsty  this  lease  strictly  is  not  renewable:  the 
lessors  not  being  bound  to  renew.  Next,  the  objection, 
arising  from  this  representation,  compared  with  the  ac- 
tual amount  of  the  fine  required,  about  700/.,  is  thus 
answered:  the  agent,  aware,  that  the  purchaser  inter- 
preted that  representation  at  about  150/.,  keeping  back 
the  facts,  permits  him  to  engage  in  the  dark.  This 
was  a  most  improper  concealment  from  the  purchaser; 
who  noticed  the  uncertainty  of  the  terms ;  and  pressed 
for  information  as  to  the  actual  amoimt  of  the  fine. 
The  Plaintiffs  therefore  have  thus  prevented  the  com- 
pletion of  the  contract  by  payment  of  the  remainder 
of  the  money ;  which  the  Defendant  has  always  been 
ready  to  pay  on,  having  a  gok)d  title.  The  only  mode  of 
doing  justice  between  these  parties  is  by  holding  the 
Plaintiffs  to  that  representation ;  giving  the  Defendant 
under  the  relief,  prayed  by  his  cross  Bill,  the  difference 
between  the  fine,  last  paid,  189/.,  and  the  fine,  ta  be 
paid  upon  renewal. 


The  Defendant  therefore,  not  being  chargeable  with 
laches,  ought  not  to  be  prejudiced  by  that  of  the  Plain- 
tiffs; and  is  therefore  entitled  to  an  account  of  the 
rents  and  profits,  from  the  time,  at  which  the  contract 
ought  to  have  been  completed:  the  time,  at  which 
the  Defendant  wpuld  have  had  possession  of  the  estate, 
if  not  prevented  by  the  Plaintiffs*  laches :  a  leasehold 
estate,  wearing  out  in  the  interval ;  in  which  respect 
this  resembles  a  late  case,  Twigg  v.  Fifield{8)  a  pur- 
chase of  an  annuity ;  and  upon  an  appUcation  for  pay- 
ipent  of  the  purchase-money  into  Court  it  was  sup- 
posed, there  should  be  no  variation  from  the  usual  rule ; 
and  therefore,  that  the  annuity  should  be  received  by 

the 


(8)  Ante,  Vol.  XIll,  oil. 
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the  purchaser  only  from  the  quarter  day  previous  to  the 
payment  of  tlie  purchase-money :  but  the  Lord  Chancellor 
held,  that  in  such  a  case  the  purchaser  was  entitled  to 
receive  all  the  past  payments  of  the  annuity;  paying  in- 
terest from  the  time,  when  the  agreement  ought  to  have 
been  carried  into  execution. 


1807. 


Fenton 

V, 

Browne. 


The  Master  of  the  Rolls. 
I  wish  to  consider  a  little  the  first  point :  what  effect 
is  to  be  ^ven  to  such  a  representation ;  and  2dly,  in  what 
mode  effect  is  to  be  given  to  it ;  to  find  out,  what  is  the 
small  fine,  which  that  representation  purported  to  be 
payable,  as  compared  with  the  fine,  which  turns  out  to 
be  actually  payable. 


The  Master  of  tlie  Rolls. 
The  representation  as  to  the  small  fine  is  indefinite. 
So  is  the  representation,  that  the  estatq  is  nearly  equal 
to  freehold.  All  these  representations  ought  to  put 
the  party  upon  inquiry.  Connected  with  certain  cir* 
cumstances  such  representations  may  however  be  frau- 
dulent. In  this  case  tl>e  knowledge  of  Toppings  that 
&  larger  fine  would  be  required,  is  established :  also  his 
knowledge  that  the  purchaser  entertained  a  different 
idea  of  the  fine.  These  are  grounds  for  rescinding 
the  contract ;  if  made  out.  This  purchaser  wished  to 
ascertain  the  fine;  and  offered  150/. :  which  the  agent 
refused.  I  cannot  put  the  purchaser  in  the  situation, 
in  which  he  would  have  been,  if  the  150/.  had  been 
accepted.  That  circumstance  ought  to  have  put  him 
upon  inquiry.  In  the  first  place  therefore  this  purchaser 
does  not  bring  himself  within  any  rule  to  avoid  the 
contract.     In  the  next  place,  if  he  had,  he  could  only 

have 


June  23J. 
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1807. 
Fenton 

V.  . 

Browne. 
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have  rescinded  the  contract.  I  think,  there  is  no  suffi- 
cient ground  for  resisting  the  performance  of  the 
contract. 

But  this  does  not  decide  the  question,  upon  whont 
the  loss  of  the  deposit  shall  fall.  This  is  not  strictly 
a  sale  by  auction.  Upon  a  sale  by  auction  the  ven^ 
dor  determines,  who  is  to  receive  the  deposit;  The 
Auctioneer  is  not  a  stake-holder  of  die  purchaser:  at 
least  not  of  his  choice.  If  he  were  a  stake-holder  for 
both  parties,  either  would  have  a  right  to  propose  ta 
change  the  stake-holder ;  and  the  party  refusing  takes 
upon  himself  the  risk  (9).  The  motion  in  Court  has  at 
least  as  much  weight  as  a  private  proposition.  This' 
proposition  was  resisted ;  upon  the  ground,  that  the 
deposit  was  secure  in  the  hands  of  the  agent.  The 
refusal  to  concur  in  that  proposition  throws  the  risk  of 
his  credit  on  the  party  refusing.  Under  these  circum- 
stances, without  entering  into  the  general  question,  it 
would  be  too  hard  to  throw  that  loss  upon  this  pur- 
chaser. The  representatives'  of  the  vendor  are  there- 
fore to  be  charged  with  the  deposit  of  1000/.  as  a  pay- 
ment to  them. 


As  to  the  rents,  delay  is  a  ground  for  discharging 
the  contract :  but  this  vendor  insists  upon  the  •  per- 
formance. If  the  contract  is  to  be  performed,  it  must 
be  performed  according  to  the '  terms  ;  and  the  '  pur^ 
Phaser  therefore  is  to  have  the  rents  from  the  time  sti- 
pulated by  the  contract. 

As  to  the  costs,  the  conduct  of  the  vendor  in  making 
die  representation  gave  the  purchaser  a  probable  cause 
of  suit.     I  shall  not  give  costs  on  either  side. 

(9)  1  Madd.  020. 


CASES  IN  CHANCERy.  151 


ANDERSON  v.  PALMER.  ^^'^' 

Jufy4tk. 

*|i>TR.  MARTIN,  for  the  Defendant^  moved  to  dismiss     Objection  to 

the  Bill  for  want  of  prosecution.  »  Motion,  upon 

the  right  to 

Mr.  Hart,  for  the  Plaintiff,  objected,  that  two  notices  ^°®*'  of   prc- 

of  motion  for  the  same  pul*pose  having  been  abandoned,  u    j      j 

the  PhintifF  was  entitled  to  the  costs  upon  these  notices,  ^53^^'^^    ^^ 

'before  this  Motion  could  be  made.  made  until 


the  fonrth. 


The  Lord  Chancellor  (  having  consulted  the  Re- 
gister (10))  said,  he  understood  the  practice  to  be,  that 
a  party  is  entitled  to  give  three  notices  of  motion ;  and 
the  objection  cannot  be  taken  until  the  fourth  (11). 

(10)  Mr.  Crofis.  Vol.  VIII,  316;  see,  ia  the 

m 

(11)  Shelly  y,  Slielfy,  ante,      note,  this  practice  corrected. 


WHITE  r.  WILSON.  !«>'•   ' 

JulyQth. 
'ILffR.  BELL  rmoved  to  open  bidding  Hpon  ap  .advan<i:e     General  Ruler 

of  500/.  upon   10,000/.     The  Rqppi*  had  been  ^^^   ^^   op«n 
-confirmed.  biddings,  after 

confirmation 

Mr.  Fonblanque,  for  the    Ceaiuis  que  trust  under  the  ^ 

^devise  .in  trust  to  sell,  consented  to  the  Morion ;  ob^erv-  Hgence,  snr- 
jiig,  as  to  the  amount  of  the  advance,  that  10/.  ^er  qe^.  prise,  the  cir- 
can  be  required  only  lypon  a  amall  sum ;  but, is  tpp  muc^  camstances  of 

.ujpoa  a. large  purchase.  ^h©  estate,  Ac.; 

1^     without  8om». 

thing  uncon- 
scientious on  the  part  of  the  purchaser. 
9Co  Bale,  6&ipg  /the  advance  on  epemog  biddings  at  10/.  per  CtnL 
More,  or  less,  will  be  required  according  to  circamstanees. 
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White 


1807.  Mr.  TrowcTy   for  the    purchaser,   taking   notice,   that 

this  estate  was  perfectly  solvent,  said,  he  stood  upon  the 
established  rule  of  practice,  that  this  purchaser,  a  mere 
lyiLSON.       stranger,    having   obtained    an   Order, .  confirming   the 

Report,  canaot.be  deprived  of  the  benefit  of  his  piTT- 
chase. 

Tlie  Lord  Chancellor. 
My  opinion  has  always  been,  that  10/.  per  cenL 
will  not  do  as  a  rule  (  12).  In  some  cases  I  should  take 
that  advance:  in  some  I  sh^ll  be  satisfied  with  less; 
and  in  others  I  shall  require  more.  As  to  the  solvency 
er  insolvency  of  the  estate,  in  a  case  of  tliis  kind  the 
Court  cannot  look  at  that.  There  must  be  some  general 
rule;  to  be  established,  net  upon  the  circumstance, 
that  it  occasionally  happens,  that  estates  do  not  sell  as 
well  as  they  should,  but  upon  a  principle,  calculated 
m  general  cases  to  produce  the  most,  that  can.  reason- 
ably be  obtained  for  the  estate.  If  the  general  rule 
presses  hard  in  a  particular  instance,  the  benefit,  aris- 
ing firom  the  general  rule,  compensates  for  the  hardship 
of  the  particular  case. 

Before  I  left  this  Court,  I  considered  very  anxiously 
tfiis  case.  An  estate  having  been  sold  in  the  Master's 
Office,  in  a  conversation  between  two  solicitors,  whose 
respective  clients  proposed  to  open  the  biddings,  one 
saying,  that  he  should  move  on  the  next  Thursday,  the 
other  observed,  that  as  he  should  have  an  opportunity  of 
going  before  -  the  Master  under  the  Order,  that  wouFd 
be  obtained  upon  that  motion,  it  would  be  unnecessary 
for  him  to  make  a  motion.  Afterwards  the  former 
having    changed  his  mind,    and  no   application  being 

made, 

(12)  Andrw:B  v.  Emenon,  ante.  Vol.  VII;  4M. 
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ra^de,  the  Report  was  (confirmed ;   and  then  th^  otheV  1807* 

-Applied  to  open  the  biddings  under  these  special  circum-        \t!P^ 
stances;    alledging,    that  he  was   misled.     My  opinion,  ^^ 

founded  upon  what  I  had  repeatedly  heard  stated  by       WilsoH. 
Ijord  ThufhWf  who  formed  this  rule  upon  the  great 
ease  (13)  in  Lord  Gower^iS  family,  was,  that  after  con- 
firmation of  the  Report,  unless  there  is  some  misconduct 
upon  the  part  of  the  individual,  who  has  the  benefit  of 
that  confirmation,  the  Court  will  dot  open  biddings  upon 
ii^l^g^nce,    surprise,    or  circumstances    of  that    kind ; 
and  that  it  is  much  better  for  the  suitors,  that  it  shoitfd 
be  distinctly  understood,  that  a  Report  confirmed  can- 
not be  shaken,  unless  upon  such  circumstances  as  were 
contained  in  that  tase :   the  party,  who  confirmed  the 
Report  being  the  steward  of  the  family,  and  knowing 
nore  aa  to  the  circumstances  of  the  estate  than  he  com- 
municated.    That  was  a  case  of  surprise,  generated  by 
his  own  conduct;   which  Lord  Thurlow  thought  gave 
a  right  to  open  the  biddings  in  that  instance.     But,  if 
(be  purchaser's  conduct  is  fair,   there  never  would  be 
an  end  of  opening  biddings  after  confirmation  of  the 
Report. 

Upon  this  application  it  is  enough  to  say,  you  do 
not  come  in  time  \  and  the  purchaser  is  entitled  to  the 
benefit  of  fada  confirmation  of  the  Report.r  Lamentii^ 
the  loss  of  the  individuals  in  this  instance,  and  that, 
which  I  have  noticed,  my  decided  opinion  is,  that  I 
coidd  not  do  a  thing  more  mischievous  to  the  suitors 
than  relax  &rther  the  binding  nature  of  contracts  in 
the  Master  8  Office  r  half  the  estates,  that  are  sold  in 
this  Court,   being  thrown  away  upon  the  speculation, 

that 

(13)  Oower  v.  Gower^  eited      see  Mcrice  v.  The  Bishop  of 
ID  Wa^am  V.  J^iVcA,  ante,  Vol.      Durham,   XI,  57;  and  the 
n,  51.  As  to  the  latter  case,      note,  II,.  55. 
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l8QfT.         -that  there  will  be  an  opportunity  of  purchasing  after 
J^T"^         wards  by  opening  biddings.     This  motion  must  there 


V. 


ibre  be  refused* 


YEA  r.  PRERE. 


1807. 


Juiy  6th,  13M.  TN  this  cause  tf  Motion  was  -made  "by  a  Solicitor,  iSbm 
Solicitor,  al-  the  sura  of  S08L  Ss,  &/«  the  balance  remaining  dui 

lowed  Costs  of.  to  him  upon  his  biH  of  costs,  after  deducting .  pajrmenfi 
Taxation,  the  .,„||^g  q,j  account,  maybe  oid^red  to  be  paid  to  him 

T>'ii  Ko»        ^^®    proportion,   in  which   the  bill  was  reduced,  beii^ 
less  than    a      considerably  less  than    a    sixth    part   of   the  bill   deK 
sixth,  charged  ^^^^9  amowiting  to  577/.  I4#.  6d. ;.  which  was  taxed  a 
with  Costs  of    545/.  ISff. 
proceedings 

before   the  J^  petition  was  presented    by  other  parties;    statisf 

Master,  creat- .  ^^^^^^^  proceedings,   which    it  was   necessary  to   take 

^  "  before  they  could  get  the  solicitor  to  deliver  his  bill  am 

pence.  .... 

put  in  his   examination ;    the  costs   of  which  proceed 

4ngft  'die  petitioners  claimed.     They  also  prayed   a  re 

^rence  to  the  Master  to  review  his  Report  as  to  twi 

:8um6  of  76/.   and   128/.,   paid  by  the  Solicitor  on  at 

•count  of  the  petitioners  in  an  action  brought  agains 

<them;  which  were  allowed  by  the  Master  in  the  taxa 

*ijim  of  the  Bill :   the  petitioners  contending,  that  thoa< 

•flums  were,  not  properly  costs,  but  matter  of  account 

*and,   if  they  were  disallowed  in  the   taxation,    the  re 

'ductton  of  the  Bill  would  considerably  exceed  a  sixtf 

*part ;  praying  accordingly,  that  those  sums  may  be  dis 

.alUofed,;  and  that  the  SoUcitor  may  be  ordered  to  pa^ 

4he<42Q0t8r 

Si 
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Sir  Samuel  Romilly  and  Mr.  HcUl,  for  the  Motion.-^  1807. 

Mr.  Harty  in  support  of  the  Petition. 


Yea 

The  Lord  Chancellor.  I^bbre, 

Taking  all  these  proceedings  in  the  Master's  office  to 
be  the  effect  of  negligence  merely  upon  the  part  of  this 
Solicitor,  this  case  forms  a  point  extremely  important  for 
the  consideration  of  the  Court ;  whether  in  the  taxation 
of  the  Bill  every  step  can  be  taken,  that  has  a  necessary 
tendency  to  create  enormous  expence  to  the  suitor  f 
against  which  he  ought  to  be  protected  \^y  the  solicitor* 
Before  I  decide  this,  I  wish  to .  speak  to  some  of  the 
Jadges.  Probably  this  SoUctor  may  be  entitled  to  the 
costs  of  taxing  the  Bill,  li  reasonable ;  and  yet  the  Court 
may  find  the  way  to  make  him  pay  the  ether  costs,  or 
Mme  part  of  them  at  least. 


The  Lord  Chancellor  said^  the  Solicitor  might  bare  Juh/  18lir 
tile  costs  of  the  taxation :  the  reduction  of  his  Bill  being 
so  small ;  but  several  of  the  proceedings^  without  giving, 
them  the  character  of  vexatious,  had  created  such  use- 
less expence^  that  the  Court  would  make  him  pay  part 
of  those  costs^  not  all  of  them  (14). 

(U)  8«e  Yea  v.  Yea,  2  Amir.  4M^ 
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1807.  BROWNE  V.  WARNER. 

July  23d. 
Paper,  entitled  HPHE  Bill  prayed  the  specific  }>erfonnance  of  an  agra 
"  Memoran-  ment  in  writing  to  grant  a  lease  to  the  Plaintiff  i 

••  dom  of  an    a  house  in   the  city  of  London,  expressed  in  the  fo 

agreement,     lowing  terms^  and  signed  by  both  parties : — 
between  A. 

and  JBm  and 

siffned   by  "  Memorandum  of  an    agreement  made  the  6th  t 

them ;  expres-  "  March  1801  between  W.  Warner  and  J.  Browne.     H 

Bing,  that  in     ''  Warner  in  consideration   of   ¥)L   doth  agree   to   I 

consideration     "  and  J,^  Browne  doth  agree  to  take  a  messuage  **  (A 

of  40^  A.       scribing  the  premises)  "  at  ¥)L  per  annum  clear  rent 

dotn  agree    ^^  y^       jj  quarterly,  &c. :  "  And  it  is  further  airreei 
•*  to  let     and  x-        i  j »  o 

B    «d*tli         "that   W.  Warner  shall  not   raise    the  rent   nor  tui 

•<  affree  to  take  "  ^"^  *^'  ^'^^^^^'^^^  so  long  as  the  rent  is  duly  pai 
**  amessoage,"  ''  quarterly  and  he  does  not  expose  to  sale  or  sell  an 
&c.  at  40/.  jier  "  article  that  may  be  injurious  to  W.  Warner  in  fa 
asmum  rent ;  **  business ;  and  it  is  farther  agreed  that  in  case  of  n 
•*  and  it  is  far-  t(  moval  J.  Browne  shall  be  at  liberty  to  receive  tl 
"  theragreed.''  «  aforesaid  sum  of  40/.  of  the  next  tenant  W.  Warm 

..     ^  '  .     ,.     "  shall  accept."  / 

'*  not  raise  the  *^ 

*' rent  nor  tarn 

«  ont  **  B,  so        ^^  *^'s  ^^^  ^  Demurrer  was  put  in. 

long  as  the 

rent  is  dniy  Mr.  Hart  and  Mr.  Wear,  in   support  of  the  Dt 

paid  qaarterly,  murrer. 

and  Le  does  The  paper,  upon  which  this  suit  is  instituted,  in 
"rti  1  •  ^"^  ^°^  ^^  agreement  to  let ;  not  specifying  any  term  c 
rions  to  i  in  ^"''*^**^"'  That,  the  most  material  term,  must  h 
his  business.  8upp^>ed.  It  is  therefore  clear  upon  the  face  of  the  u 
^     Though  the  strumen 

terms  do  not  exclade  the  constrnction  of  actual  demise,  yet,  the  import 
of  the  whole  looking  to  some  future  instrument,  and  a  more  permanent 
interest  than  from  year  to  year,  a  Demurrer  to  a  Bill  for  speciGc  per- 
formance against  if.,  who  had  succeeded  in  an  Ejectment,  was  over- 
ruled. 
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strument,  that  there  is  no  agreement,  which  this  Court 
can  execute.  The  question  between  these  parties  has 
been  decided  at  law;  the  Court  of  King's  Bench  hold- 
ing, tliaty  as  the  interest  under  this  paper  could  not 
amooht  (o  a  freehold,  it  could  only  be  a  tenancy  from 
year  to  year  ;  and  therefore  an  ejectment  by  the  landr 
lord  upon  the  usual  notice  prevailed  ( 15  )• 


1807, 


BroWnb 

V, 

Warner, 


Sir  Samuel  RomiUy  and  Mr.   Fearfdey^     for  the 
Plaintiff.  u 

Though  this  paper  contains  Worcfs  of  positive  demise, 
yet  if  other  parts  of  it  require  another  instrument  to  be 
executed,  it  can  operate  only  as  an  agreement.  The 
effect  is,  that  the  tenant  shall  have  these  premises  not 
absolutely  as  long  as  he  lives,'  but  as  long  as  he  shall  be 
desirous  of  keeping  possession.  The  object  professed 
eannot  possibly  be  provided  for  without  a  future  deed. 
The  first  words,  expressing,  that  the  one  party  agrees 
to  let,  and  the  other  agrees  to  take,  are  ambiguous  ;  and 
have  been  held,  if  there  is  nothing  else,  to  import  pre- 
sent  demise :  but,  if  there  is  any  thing  else,  looking  to. 
a  future  instrument,  those  words  are  held  executory ; 
and  consequently  no  demise  at  law.  The  construc- 
tion must  be  upon  the  nature  of  the  interest;  which 
may  possibly  last  during  the  life  of  the  tenant;  8hew<!- 
ing,  with  the  circumstance,  that  the  consideration  is  to 
be  repaid  to  the  tenant*  by  the  succeeding  tenant,  that 
ttiose  ambiguous  words  could  not  be  intended  in  the 
present  sense,  as  understood  by  the  Defendant;  that 
this  contract  cannot  be  carried  into  execution  without  a 
fiuther  instrument :  and  that  it  can  be  effectual  only  as 
an  agreement,  to  be  carried  into  execution  by  a  Courl^ 
of  Equity. 

Mr. 


(10)  Doe  on  the  Demise  of  Wqmer  v.  Browne^  8  £»/,  IQOf 


ifie 
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1607. 


Browns 

V, 

Wabnbb. 


Mr.  Hari^  in  Reply. 
Nothing  is  left  to  future  arrangement.  No  demise 
could  execute  the  intention  more  specifically  than  the 
words  of  this  paper.  The  Court  will  imply  the  term 
of  duration^  which  is  omitted,  to  be  either  at  will,  oi 
from  year  to  year.  The  stipulations,  that  the  lancl- 
lord  shall  not  turn  him  out,  nor  raise  the  rent,  and  as 
•to  the  return  of  the  40/.,  require  nothing  farther ; 
forming  the  whole  extent  of  the  engagement,  of  which 
the  tenant  is  to  avail  himself  at  law ;  and,  if  he  is 
there  told,  that  this  is  repugnant  and  void,  there  is  no 
equity.  If  this  could  be  considered  executory,  it  is  so 
vague  and  indefinite,  that  the  term  cannot  be  sup- 
plied* 


The  Lard  Chancellor. 
If  this  paper,  which  is  stiled  a  memorandum  of  agree- 
ment, is  an  actual  lease,  the  question  is '  decided  at  law ; 
Lease  for  life  ^uid  the  decision  at  laW  is  clearly  right.     As  importing 
mast  be  by      a  letting  and  a  taking,  it  could  not  be  valid  as  an  estate 


dbed. 


for  life ;  not  being  by  deed :  if  it  is  only  firom  year  to 
year,  an  ejectment  might  be  maintained.  As  to  the 
equitable  construction,  if  it  is  not' a  lease,  but  an  agree-^ 
ment,  of  which  a  memorandum  is  made  in  writing,  the 
question  will  be,  whether  it  is  so  clear,  that  this  Court 
cannot  execute  that  agreement,  that  a  demurrer  ought 
to  be  ^jilowed ;  in  effect  declaring,  in  this  stage  of  the 
cause,  that  such  an  agreement  cannot  be  performe4* 
The  question  therefore  is,  which  this  is,  a  lease,  or 
nn  agreement  to  let,  which  this  Court  will  specifically 
execute;  and  upon  the  latter  construction,  whether 
there  is  enough  in  the  body  of  it  to  shew,    what  ar» 

the  terms. 


First, 
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First,  withont    laying    stress    upon    the    title,  *'  Me- 
"  morandum    of    an  Agreement/*     an    expression,     to 
which  some,    perhaps  not  much,    consideration  is  due/ 
it  proceeds  to  state,   that   *^  W>  Warner   in  considera- 
"  tioa   of  4<W.   doth  agree  ta  let,  and  J.  Broume  doth 
'^  agree   to  take,    &c.'*     That  phrase  will  not  exclude 
the  idea  of   an  actual    demise  in  some  eases:   buty    if 
tte  whole  imports  rather  an  intention  to  do  a  future^ 
aet  than    a  thing,    that  is   done,     those  words  may  be- 
construed  as  not  amounting  to  actually  letting   and  tak- 
ing.   If  the  opinion  of  the  Court  of  King's  B(?nch  was, 
that  the  subsequent   words  meant,  that   the  tenant  was 
to  have*  the  optian   of  remaining  for   liie,  and  the  for- 
mer words  may  mean  either  actually  letting  and  taking, 
or  a.  contract   for  actually  letthig  and  taking,  it  is   fair 
to  consider  it  as  an    agreement   rather  than  an  actual 
lease;    as   the  latter  construction  would  defeat  the  in- 
tention of   the  parties ;    which    upon    the  /ormer   con- 
struction may   be 'carried    into   effect  by   a    future  in- 
strument. 


1807. 


Brownb 
Warnbk. 


Another  circumstance  is  material :  it  is  reasonably 
clear,  that  these  premises  were  taken  for  the  purpose 
of  carrying  on  a  business ;  and  there  is  a  stipulation, 
thjft  it  shall  be  so  carried  on  as  hot  to  bp  injurious  to 
the  lessor.  The  probable  object  was,  that  an  interest 
should  be  granted  not  quite  so  thin  and  unsubstantial 
as  a  tenancy  from  year  to  year.  But  under  any  con- 
action  of  this  paper,  cause  for  removal  might  arise; 
an  event,  provided  for  by  the  clause,  that  in  case  of 
^moval  the  out-going  tenant  shall  receive  thie  sum  of 
^t  from  the  succeeding  tenant:  the  effect  being, 
that  tiie  tenant  during  the  first  year  would  pay  80/. 
in  the  whole :  40/.  as  consideration  ;  and  40/.  as 
rent.  How  is  the  out-going  tenant  to  get  that  pay- 
HJcnt  of   40/.    without    a  stipulation    by   IVamet  with 

the 


190^ 
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1807< 


Browns 

V. 

Warmbb. 


the  succeeding  tenant,  that  he  shall  pay  that  suml 
The  conclusion  from  this  last  cause  is,  that  there  ii 
an  imperfection  in  this  instrument;  and  that  the  iD' 
tention  of  these  parties  looked  to  some  future  instni- 
xaenty  that  should  more  clearly  state,  how  the  enjoy 
ment  and  benefit,  dedgned  for  each  of  them,  was  tc 
be  secured.  Whether  this  will  finally  be  made  out  a( 
the  hearing  of  the  cause  is  another  consideration :  bul 
the  case  is  not  so  clear,  th^t  the  demurrer  ought  to  be 
allowed. 

The  Demurrer  over-ruled  ( 16). 

(16)  Post,  409 ;  Injonctidn  contiaaed  upon  the  Answer* 


1807. 
July  Uih, 
16ih.  nth, 
and2^ 
No  coDtribu- 
iion  in  favonr 
of  one  Surety 
against  an* 
other :  hb  en- 
gtigement,  ac* 
cording  to  the 
bond,  and  pa- 
rol evidence, 
which  was  held 
admissible,  be- 
ing, not  as  Co- 
sarety,  bat, 
without  the 
privity  of  the 
other,  as  a  dis- 
tinct collateral 
security,  limit- 
ed to.  default 
of  payment  by 
the  Principal 
and  tbc  other 
Surety. 


CRAYTHORNE  v.  SWINBURNE. 

• 
TJf  AMERSLEY  and  Co,  bankers,  being  creditors  o! 

Henry  Smnbume,  and  calling  in  their  money,  ai 

application    was    made    by    Sir    John  Swinbume^.  the 

nephew  of  Henry  Swinburne,    to  the  Newcastle  Bank 

who    advanced    the  money  upon    the    security  of  twc 

bonds :  one  the  joint  and  several  bond  of  Henry  Smif 

6iinf^  as  principal,  and  CrayMont^  as  surety,  for  1200/ 

the  other  by  Sir  John  Swinburne,  reciting  the  formei 

bond,  and  the  advance  of  the  money  to  Henry  Swim 

bume  and  Craythorne,  at  the  request  of  Sir  John  Swin 

bume,  with  condition  to  be  void  on  payment  by  Henri 

Swinburne  and   Craythome,    or  either  of  them.      T\h 

1200/.  advanced  was  applied  accordingly  in  dischargee 

the  debt  to  Hamersley  and  Co.    Afterwards  Henry  Swim 

bume    died  abroad    insolvent ;  and  Craythome,  havinj 

paid   the  whole  sum,  filed  the  bill ;    praying  contribu 

tion  by  Sir  John  Swinburne;  who  insisted,    that  he  wai 

not  a  co-surety  with   the  Plaintiff,  but  merely  a  colla 

ter^I  scqurity  to  the  Bank  in    default  of  payment  h] 

Jlenn 
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Henry  Smnbume  and  Crayihome;  and  offering  evidence         1807. 


of  his  conversation  with  one  of  the  partners  in  the  Bank ; 
.  stating  tlieir  objection  to  the  security  oi  Henry  Swinburne  „ 

.and  Crayihome \  and  requiring,  as  the  condition  of  the    Swinburnb. 
-advance,    a  bond  from  Sir  c7b/m  Swinburne   to  pay  the 

money,  in  case  they  should  not  pay  it* 

Sir  Samuel  Raniilly  and  Mr.  Wear^  for  the  Plaintiff* 
Tliis  is  a  plain  case  for  compelling  contribution  by 
this  Defendant,  as  a  co-surety  with  the  Plaintiff.     The 
Court  looks  to  the  real  transaction:  therefore,  whether 
they  are  sureties  by  one  or  by  several  instruments,  is 
immaterial :  the  liability  depending  upon,  not  the  form, 
but  the  essence,  of  the  contract.    In  the  case  of  Deer- 
ing  V.  The  Earl  of  Wifichelsea  (17)  three  joint  and 
several  bonds  were  given  by  Thomas  Deering  and  each 
surety  separately,  that  Thomas  Deering  should  duly  ac- 
count to  the  Crown ;  and  it  was  held,  that  the  circum- 
stance, that  the  bonds  were  distinct,  could  not  make  a 
difference.     The  evidence  in  this  cause  proves,  that  the 
whole   of  this   sum  of  1200/.  was  advanced  to  Henry 
Swinburne  f  and  the  Plaintiff  had  no  part  of  it,  being 
merely  a    co-surety,   as  well    as  Sir  John  Swinburne  i 
whose  bond  recites,  that  the  advance  of  the  Bank  for 
his  uncle's  benefit  was  at  the  special  instance  and  request 
of  Sir  John  Swinburne. 

Mr;  Richards  and  Mr.  Bell,  for  the  Defendants,  re« 

lied,  upon  ihe  circumstances,  as  distinguishing  this  case 

ftom  that  in  the  Court  of  Exchequer ;  observing,  that 

previously  to  that  decision  the  point  was  a  subject  of 

HEioeh  doubt ;  and  upon  that  authority  it  would  not  have 


fccen 


Sir 


(17)  In  the  Coiirt -of  Exchequer,  1787.    2  Bom.^  Puh 
»70. 
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IdOT-  ^ii"  Samuel  Romitly,  in  Reply. 

Viiv«/  That  case  stands  upon  a  firm  foundation.  •  The  wf 

CrAYTHORNE     ,  .  r         .      .      1  J  .  .1.       11    -. 

^^  doctrine    of  principal    and   surety,    with   all  its  cor 

Swinburne,    quences,  of  contribution,  &c.  rests  upon  the  establisi 

principles  of  a  Court  of  Equity;  not  upon  contract; 
cept  as  it  may  be  so  represented  upon  the  implied  kn< 
ledge  of  those  principles.     There  is  no  express  conti 
for  contribution :  the  bonds  generally,  if  not  universa 
being  joint  and  several ;  creating  several  obligations 
each.     The  contribution  results  from   the  maxim,  I 
equality  is   equity :  proceeding  where    the    instrumc 
are  several,  very  much  upon  this ;  that  a  surety  will 
entitled  to  every  remedy,  which  the  creditor  has- agai 
the  principal  debtor ;  to  enforce  every  security  and 
means  of  payment;  to  stand  in  the  place  of  the  credit 
not   only  through   the    medium   of  contract,    but  e 
by  means  of  securities,  entered  into  without  the   kn< 
ledge  of  the  surety;  having  a  right  to   have  those 
curities  transferred  to  him;  though  there  was  no  sti 
lation  for  that;  and  to   avail  himself  of  all  those, 
curities    against    the    debtor.      This  right   of  a  sui 
also  stands,  not   upon  contract,   but  upon, a  princi 
of  natural  justice :  the  same  principle,  upon  which  < 
surety  is  entitled  to   contribution    from  another.     1 
creditor  may  resort  to  either  for  the  whole,   or  to  ei 
for  his  proportion;  and,    as  he  has    that  right,    if 
from  partiaUty  to   one  surety  will   not  enforce    it, 
Court  gives  the  same  right   to   the  other   surety,  -4 
enables  him  to  enforce  it.      Natural  justice   requii 
that  the  surety,   having    become   security  with  otlM 
shall  not  have   the  whole  thrown    upon    him    by 
choice  of  the  creditor  not  to  resort  to  remedies  in 
power ;  the  effect  of  which  would   be  an  equal  cod 
bution.      That  being  the   principle,  for  enforcing  c 
tribution,    established    by   authority   in    the     case 

Deer 
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Deering  v.  The  Earl  of  Winchehea,  there  can  be  no  1807. 

diflS^renoe,   whether  they  become  sureties  by  one  or  by  _,     ^"^"^ 

j.m         .    .      ^  ^      »  i  ,        CrAYTHORNB 

ditterent  mstruments :  or  whether  a  surety  knew  at  the  „, 

tfane^  that  be  was  co-surety  with  others:    distinctions,    Swinburne. 
which  must  determine  the  extent  of  liability ;  if  it  arosa    ' 
from  contract. 

r  -  •  -  — 

r  ,  •  - 

The  question    then    is,    whether  this  case    contain^ 
another  <]Ustinction ;    that   this  Defendant's  engagement 
was   to   be  surety  for  the  Plaintiff,    the  other,  surety^ 
not  for  the  principal  debt  f   that    the  Defendant  was* 
ft  surety  only  in  default  of  payment  by  the  Pliuntiff  | 
whether  that  appears  upon  the  face  of  the  instrument^ 
or  can  be  established  by  evidence;  and  whether  parol 
evidence    can    be    received.      There  was  certainly   ait 
omission  in  not  making  this  bond  void  upon  the  pay-* 
nent  of  the  debt.    It  would  still  be  absolute  at  law ; 
fliougfa    the  money  might  have  been  paid  by  Sir  John 
Bwmbutne:  but  there  can  be  no  doubt,  that  is  an  omis- 
tion;  and  the  intention  was,   that  the  bond  should  be 
toid  by  the  payment  at  any  day  by  him  as  well  as  by  '^ 

the  other  two.  Though  the  bonds  treat  them  all  aa 
prindpals,  the  fact  is  admitted,  that  Henry  Stoinbume 
was  the  only  principal,  and  the  other  two  were  sureties ; 
and  then  upon  established  principles  one  surety  has 
a  right  to  call  Upon  the  other  to  contribute  equally  with 
Inmself ;  or  to  compel  the  creditor,  the  instant  the  day  - 
Was  past,  and  the  bonds  were  absolute,  to  enforce  both 
Ifoads  against  both,  not  one  only.  The  evidence,  pro- 
duced to  prove,  that  this  Defendant  was  a  surety  only 
in  default  of  payment  by  the  Plaintiff,  cannot  be  re- 
ceived. '  It  consists  only  of  declarations,  to  which  the 
Plaintiff  was  no  party ;  and  made  in  his  absence.  Upon 
the  ^rhole  this  case  has  no  distinction  from  the  common 
case  of  cQ-sureties. 

L  2  TAe 
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1.807-  77*6  Lord  Chancellor. 

July  IVh.  Before  the  final-  clecision  of  this  case  I  wish  to 

Craythorne  *^®  Register's  Book  examined^   to  see,   what  w«g 

V.            in  a  case,  that  occurred  in  Trinity  Term,  1706^  * 
Swinburne,   y^ /  jg^ 

Upon    the  '  relation    of  principal    and    surety 

tilings  are  very  clear.    It  has  been  long  settled,  tl 

there  are  co-sureties  by  the  same  instrument,  an* 

creditor^calls  upon  either  of  them  to  pay  the  pri 

debt,  or  any  part  of  it,  that  surety  has  a  right  i 

Court,    either    upon    a    principle    of  equity,   or 

contract,  to  call   upon    his    co-surety  for  contrib 

Right  to  COD-  and  I  think,  that  right  is  properly  enough  stated  i 

tribation,  as     pending  rather  upon  a  principal  of  equity  than  upo: 

e  ween     o-     ^j.^^^.  imless  in  this  sense;  that,  the  principle  of 

th      b  '  th        ^^^S  ^  ^^  operation   established,  a  contract  m 

same  or  several  inferred   upon  the  implied  knowledge  of  that  pri 

tnstraments,       by  all  pers(niS|   and  it  must    be  upon   such  a  gi 

whether  pri-     of  implied  assumpsit,   that  in  modern  times  Cou 

Tity,  or  not,    X^aw  have  assumed  a  jurisdiction   upon  this  sub| 

and  whatever   jurisdiction  convenient  enough  in  a  case  simple  an 

their  number:  comphcated';    but  attended.with  great   difficulty, 
depending  ra-  ^,  .  •  n      •         -^  i 

^,  the  sureties  are  numerous ;  especially  since  it  has 

tuer  upon  a,,,.-^v,  »r  ^ 

principle  of  ^  ^  ^  ^*  ^"^'  separate  actions  may  be  brought  a 
Equity  than  ^^^  different  sureties  for  their  respective  quotas  an 
Contract,  ex-    portions.    It  is  easy  to  foresee  the  multiplicity  ol 

cept  as  upon     to  which  that  leads. 

the  implied 

knowledge  of 

that  principle.  ^^^^  ^  ^^^^  ^^ 

Modem  jnris'  (10)  CokM  v.  Edward,  2  Bos.  ^  PuL  268. 

diction  of  the 

Courts  of  Law  attended  with  difficulty,  where  the  Sureties  are  nt 
merous;  especially  since  the  decision,  that  separate  Actions  may  1 
brought  against  diflcrent  Sureties  for  their  respective  proportions. 
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Craythornb 


But,  whether  this  depends  upon  a  principle  of  Equity,  1807. 

•r  is  founded  in  contract,  it  is  tjlear^*  a  person  may  by 
4M)ntract  take  himself  out  of  the  reach*  of  the  principle, 
or  the  implied  Contract.    In    the    case  of  Deering  v.    Swinburne* 
The  Earl  of  Winchelsea^  which,  I  recollect,  was  argued 
iHth  ^eat  perseverance,  persons,  not  united  in  the  same 
instrument,  were  made  to  contribute;    and  it  was   de- 
cided,  that  there    is    no  distinction,  whether    they  are 
bound    in    the   same   obligation,   or    by  several  instru- 
ments. >   That  case  also   established,   that,   though   one 
person  becomes  a  <surety  without  the  knowledge  of  an- 
other   surety,  that   circumstance  introduces  no   distinc- 
tion.-  If  die  relation  of  surety  for  the  debtor  is  formed, 
add  the  fact  is  not^  that  the  party  becomes  surety  for 
beth  the  principal  debtor  and  another  surety,  not  for 
die  principal  alone,  it  is  decided,  that,  whether  they  are 
bound  by  several  instruments,  or  not,  whether  the  fact 
ii  or  is  not  known,  whether  the  number  is  more  or  less, 
Ae  principle  of  Equity  operates  in  both  cases ;  upon  the 
tiMxim^   that  equality  is  Equity :  the  creditor,  who  can 
call  upon  all,  shall  not  be  at  liberty  to  fix  one  with  pay- 
ment of   the  whole    debt;    and  upon  the  principle,  re^- 
qninng  him  to  do  justice,  if  be  will  not,  the  Court  will 
doit  for  him. 

When  once  it  is  admitted,  as  it  was  in   that   case, 
ikat  a  man  may  by  contract  place  himself  out  of  the 
reach  of  the  principle,  you  must  in  every  case  consider, 
whether  the  party  has  done  so*    It  was    admitted    in    Kight  of  coo- 
tkatjcase,  that,  one  bond  bemg  for   10,000/.,  and   the-^"^"^»<>«» 

wrety  having    paid    it.    Lord  Winchelsea,   having   exe-  *"*^°^  ^®" 

*  1       1      T  !•      ^/v/^/M       1      .1        t-  1..  ^      sureties  Iimit- 

cuted  a  bond  for  4000/.  only,  though  he  was  a  surety,    j  u    |U 

yet  he  had   by  contract  taken  himself  out  of  the  reach  ^^^^   ^^  ^^^^ 

of  the  6000/. ;  and  was  liable  only  to  the  extent  of  4000/.  respective 

It  must  then  be  admitted,  that,  if  one  surety  can  pro-  contracts ;  as, 

^f  rtmt  another  shall  have  no  demand  against  him  for  where  they 

a  moiety  ««•«  ^^^  ^'^^- 
fercDt  sums. 
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1807,         a  moiety  of    the    debt,    he    may  also  contract,    tha 
the    other    shall    have  no  demand  nrhatsoever  againi 


Craythorne  - . 
swinburkk. 


The  question  then  is,  whether  the  meaning  of  th: 
instrument,  executed  by  the  Defendant,  is,  that  he  vi 
be  a  co-surety ;  or,  that  the  surety  in  the  former  ii 
strument  was  with  reference  to  him  to  be  considered 
principal.  If  the  real  nature  of  the  transaction  is  i 
be  understood  thus,  that  Henry  Swinburne  and  tl 
Plaintiff  entered  into  a  bond  for  1200/.  to  the  Newcasi 
Bank,  Swinburne  as  principal,  and  the  Plaintiff  i 
surety,  and  Sir  John  Swinburne,  who  h^  no*  conumio 
cation,  as  it  appears,  with  them,  proposed  to  the  BanJ 
that  he  should  become  a  co-surety,  there  is  an  end^ 
the  question:  but,  if  not  constituting  himself  co-suret 
with  the  Plaintiff,  he  proposed  to  the  Bank  only,  th 
he  would  engage  to  pay  them,  if  they  could  not  g 
payment  from  either  of  the  others,  then  he  has  I 
contract  withdrawn  himself  from  the  reach  of  d 
principle;  and  the  Plaintiff  cannot  complain,  as  t1 
transaction  was  without  his  knowledge,  that  the  D 
iendant  bound  himself  only  to  the  extent  he  thoagi 
proper. 

.  With  an  opinion  upon  this  point  I  do  not  howev 
choose  to  decide  it  without  an  inquiry  as  to  that  case 
Freeman;  which,  if  it  was  decided,  is  a  strong  eaa 
as  there  could  be  no  doubt,  whether  the  second  securi 
was  to  be  considered  a  collateral  security ;  and  therefe 
there  could  be  no  question,  whether  the  party  meant 
be  a  co-surety,'  or  only  to  give,  as  is  contended,  in  ^tl 
instance,  a  collateral  security. 


CASES  IN  aiANCERY.  167 

The  Lord  Chancellor.  1»:)7. 

Before  I  delivered    the  opinion  I  had  formed  upon      '^^J  ^^^ 
this,  I  desired  to  have  the  Register's  Book  examined  as  Cr^^C^rj^w 
to  the  case  in  Freeman  (20) ;  which  occurred  to  me  :  with  v. 

the  view  of  being  enabled  to  determine,  whether  it  was   Swinbcrne. 
the   opinion  of  the  Master  qf  t/te  Rolls  of  that  day,  or 
had  the  authority  of  a  judgment,  when  such  a  questioi^ 
as   this  was  before  him.     I  cannot  find,    that  any  such 
judgment  appears  in  the  Register's  Book.     I  must  there- 
fore take  it  to  be  only  a  declaration  of  the  opinion  of 
the  Master  of  the  Rolls  upon  the  point :  a  declaration, 
undoubtedly    of    great    weight,    and     deserving    great 
attention.     It  is    therefore   my  duty  upon    a    case^   in 
its    circumstances    perfectly  new,   to    deUver    my  own 
opinion. 

I  take  the  case  to  be  this,  that  Henry  Swinburne  was 
the  only  original  debtor  to  Hamersley  and  Co. ;  who 
called  for  their  money ;  and  it  therefore  became  neces- 
sary for  him  to  raise  the  money  elsewhere.  Sir  John 
Swinburne  appears  to  have  applied  to  the  Bank  at  New^ 
castle  \  and  according  to  the  proposal,  made  to  those 
bankers,  the  sum  of  1200/.  was  to  be  raised  upon  the 
credit  of  Henry  Sunnburne  and  the  Plaintiff;  to  be  ap- 
plied to  discharge  the  debt  to  Hamersley  and  Co«  In 
that  transaction,  so  proposed,  Henry  Swinburne  was  •  to 
be  the  principal,  and  the  Plaintiff  the  surety.  The 
Newcastle  Bank  upon  a  discussion,  that  took  pTace  be- 
tween them  and  Sir  John  Swinburne^  intimated  their 
dislike  to  deal  upon  the  security  of  Henry  Swinburne ; 
and  that  they  were  not  satisfied  to  deal  upon  the  secu- 
rity of  botb  him  and  Craythorne.    One  bond  was  exe* 

cuted, 

(20)  Cooke  ?. ,  2  Frtem.  U7. 
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1807.  cutcd,    and    tendered  to    the  Bank  ;*   in  which   Henry 

^•^^^^  Swinburne,  as  principal,  and  Craijthome,  as  surety,  are 

^  jointly  and  severally  bound  for  the  sum  of   1200/,     An- 

&WINBURNE.  other  bond  was  executed  in  consequence  of  some  con- 
versation between  the  Bank,  by  one  of  the  partners,  and 
Sir  John  Swinburne ;  which .  I  think  is  admissible  evi- 
dence. The  cause  .may  be  decided  without  reference 
to  that  question;  but,  as  it  has  an  effect  upon  my  mind, 
it  is  proper,  that  the  parties  should  know  that.  The 
substance  of  that  communication  is,  that  the  house  did 
not  like  to  trust  to  the  security  of  Henry  Swinburne  and 
Craythorne ;  but,  if  Sir  John  Swinburne  had  a  good 
opinion  of  the  credit,  that  might  be  given,  if  not  to 
Henry  Swinburne,  to  Craythorne,  and  would  become 
security  to  the  Bank,  that  he  would  pay,  if  they  did 
not,  by  entering  into  a  bond  to  pay  the  debt,  if  they 
did  not  pay  it,  the  Bank  would  advance  the  money. 

•^  The  sum  of  1200/.  was  advanced  accordingly:  the 
bond,  executed  by  Sir  John  Swinburne,  reciting  the  for- 
mer bond  for  money  advanced  to  Henry  Swinburne  and 
Ctaythorne;  and  the  condition  is,  that  it  shall  be  void, 
if  Henry  Swinburne  and  Craythorne,  or  either  of  them, 
pay  the  money ;  and  the  banker  says,  he  understood  it 
to  be  a  collateral  security ;  by  which  he  means  a  sup- 
plemental security. 

The  question  is,  first,  whether  Sir  John  Swinburne 
is  under  this  instrument  to  be  considered  as  a  co- 
surety with  Craythorne ;  or,  whether  the  effect  i3,  that 
Sir  John  Swinburne  did  not  undertake  to  stand  as  a  co- 
surety with  Craythorne,  but  was  surety  for  both:  .to 
pay  only,  if  both  should  make  default.  It  must  be 
considered  as  entirely  clear  of  any  objection,  that  Cray^ 
thornc  could  take,  that  Sir  John  Swinburne  was  not  at 

liberty 
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t 

Jiberty  to  deal  thus ;  as  the  proposition  to  the  Bank  was^  1607* 

that  Henry  Swinburne  and  Craythome  were  to  be  their  ^      ^"^^^^ 

,  o.     ^  ,      r.    .   F  1  .1        11-       1-     Graythornb 

4iebtors ;  and  Sir  John  Swtnbume^  voluntarily  adding  uia  ^^ 

security,  cannot  be  bound  beyond  the  extent,  to  which   Swinburnb, 

lie  thought  proper  to  bind  himself. 

It  was  contended  for  the  first  Hxmem  Deeringw.The 
Marl  of  Wincfielsea (^21 ),  that   there  is   no   difference, 
•wrhether  the  parties  are  bound  in  the  same,  or  by  dif- 
ferent instruments,  provided  they  are  co-sureties  in  this 
sense,  for  the  debt  of  the  principal;   and  farther,  that 
there  is  no  difference,  if  they  are  bound  in  different 
sums;   except,  that  contribution  could  not  be  required 
beyond  the  sums,  for  which  they  had  become  bound. 
I  argued  that  case ;  and  was  much  dissatisfied  witti  the 
vrhole  proceeding,  and  with  the  judgment;    but  I  have 
been  since  convinced,  that  the  decision  .was  upon  right 
principles*     Lord  Chief  Justice  Ei/re  in  that  case  de? 
cided,  that  this  obligation  of  co-sureties  is  not  founded 
in  contract :    but    stands   upon  a  principle  of   equity ; 
and  Sir  Samuel  RomiUy  has  very  ably  put,  what  is  con- 
sistent with  every  idea,    that,    ^fter  that    principle   of 
equity  has  been    universally  acknowledged,    then    perr 
sons,   acting  under  circumstances,    to  which  it  applies, 
may  properly  be  said  to  act  under  the  head  of  contract^ 
implied  from  the  universality  of  that  principle.    Upon 
that  ground  stands  the  jurisdiction  assumed  by  Courts 
of  I^aw :    a  jurisdiction  attended  with  gr^at  difficulty, 
where  there  are  many  sureties ;  though  not  in  the  sim^ 
pie  case,  where  there  are  only  two ;  one  of  whom  may 
bring  his  action  for  a  moiety  upon  the  implied  under- 
taking.    But,  whether  this  stands  upon  contract,  or  a 
principle  of  equity,   it  is  clear,   that  a  party  may  take 
Care  by  his  engagement,  that  he  shall  be  bound  only 

tQ 

(-21)  2  Bos.  ^  Pul.  •470, 
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1801^         to  a  certain  extent.    That  is  proved  by  the  case  d 

Ceaythorn^  5wai»  v.  Wall (22);  where,   the  engagement  bemg  to 

V.  pay  in  thirds,  that  contract  was  held  to  take  them  out 

SwiNBURNB.   of  the  principle,   that  would  have  required  a  moiety; 

and  also  by  Deering.v.  The  Earl  of  Winchelsea;  where 
it  was  admitted,  that  Lord  Winclielseay  though  liable  as 
a  surety,  had  by  contract  withdrawn  himself  from  any 
liability,  by  virtue  of  which  he  should  be  charged  beyond 

If  therefore  by  his  contract  a  party  may  exempt  him* 
self  from  the  liability,  or  that  extent  of  liability,  in 
which  without  a  special  engagement  he  would  be  vor 
volved,  it  seems  to  follow,  that  he  may  by  special  em 
gagement  contract  so  as  not  to  be  liable  in  any  degree. 
That  leads  to  the  true  ground,  the  intention  of  the  partjf 
to  be  bound,  whether  as  a  co-surety;  or  only  if  the 
other  does  not  pay :  that  is,  as  surety  for  the  surety ; 
not  as  co-surety  with  him.  As  to  the  bond  itself,  it 
is  clear  upon  the  face  of  this  bond,  and  according  tc 
its  language,  that  the  Bank  and  Sir  John  Swinburne^  11 
at  liberty  to  do  so,  did  consider,  that  this  sum  d 
money  was  to  be  an  advance  as  between  Sir  John 
Swinburne  and  the  Bank,  to  the  other  two.  They  have 
no  right  to  complain  of  it,  for  there  is  no  contract  bj 
^ir  John  Swinburne  with  the  other  two :  he  might  limii 
his  engagement  with  reference  to  them,  as  he  thougbl 
proper;  apd  the  bond  upon  the  face  of  it  makes  hioi 
•surety  only  for  the  principal  and  the  other  surety.*  Bol 
it  is  clear  upon  the  parol  evidence ;  and  why  is  not  thai 
Evidence  ad-  competent  evidence?  Evidence  is  admitted  to  shew^ 
mittedtoshew,  who  is  the  principal,  and  who  the  surety;  and,  in  c^ 
who  is  Princi-  der  to  determine  that,  to  shew,    to  whom  the  money 

pal,   and  who  y^^^   advanced ;    and  why  is  it  not  to  be  Admitted  Cc 

Sarety.  , 

•^  shew_ 

(22)  \  Rep.Vh.  80. 
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^hcwy   to  whom  the  money  was  advanced    as  between  1807. 

Sir  John  Swinburne  and  the  others.     But  this  goes  far- 


ther ;  for  the  evidence  is,  not  in  contradiction  to,  but  in  ^^ 

support  of,  the  instrument;   and,  whether  the  demand    SWinburi^b^ 
is  founded  upon  the  equity  only,   or  upon  the  implied 
contract,  why  should  not  evidence  be  admitted  to  shew, 
that  the  equity  ought  not  to  be  applied,  and  the  con- 
tract ought  not  to  be  inferred? 

I  do  not  state,  that  the  circumstance,  that  Sir  John 
Swinburne  entered  into  this  security  without  the  know-  - 
ledge  of  Craythorne^  would  have  repelled  the  doctrine 
of    contribution;    as    that    stands  upon  this;    that  all 
sureties  are  equally  liable  to  the  creditor;  and  it  does 
not  rest  with  him  to  determine,    upon  whom  the  bur- 
then shall  be  thrown  eitclusively ;  that  equality  is  equity ; 
and,    if  he  will    not    make    them    contribute    equally, 
this  Court  will  finally  by  arrangement  secure  that  ob- 
ject.    But  then  the  question  comes  round,  whether  that 
is  according    to    the   contract    or   engagement  of  the 
toiety.     My  opinion  is  wrong,   if  Sir  John  Swinburne 
is  a   co-surety.     Ebtving    considered    this    much,    and 
given  great  attention  to  the  case  in  Freeman,  I  think; 
he  is  not  a  co-surety ;  but,  as  between  him  •  and  Cray- 
iharne,  the  latter  is  just  as  much  a  principal  as  Henry 
Swinburne.    The  consequence  is,   that  the  equity  does 
not  apply :  Sir  John  Swinburne  being  liable  only  in  case 
the  other  two  do  not  pay;  and  not  being  liable  with 
them. 

« 

.  This  Bill  therefore  must  be  dismissed;   but  without 
Costs. 


iii  CASES :  IN  chancery; 


^^^'  WILSON  V.  GRACE. 

Jnfy  2Sth. 

Answer  of  a   \|  R.  RICHARDS,  for  the  Plaintiff,  moved,  that  i 

mere  Tmstee,  answer  of  Mary  Grace  may  be  taken  without  Oi 

withoat  inte-    ^j  without  signature  ( 23 ) ;  upon  the  ground,  that  sh< 

^  /  ..in  so  infirm  a  state  both  of  body  and  mind,   as  to 

of  incapacity,  -^  ' 

not  to  be  taken  ^^^^^y  incapable  of  putting  in  her  answer ;  and  that  i 

withoat  oath    ^^  ^  mere  trustee,  without  any  interest,  of  personal  p 

and  signature.  p6rty«    bequeathed  in  trust  for  certain  persons  for  1 

,rL  ^ith  a  Umitation  over :  the  Plaintiff  claiming  as  a  p 

The  proper  or 

coarse  is  to    ^^^^er  of  the  interest  of  the  person,    entitled  in 
have  a  Guar-  niainder ;   and  seeking  to  establish  that  by  evidence 
dian  appoint-    the  loss  of  a  deed  and  of  its  contents ;  and  the  Dec 
^*  being  necessary  against  this  Defendant,  as,  with  otl 

persons,  having  the  legal  interest* 

.T/ie  Lord  Chancellor  observed,  that  the  usual  cou 
in  such  a  case  is  to  appoint  a  guardian  to  put  m  \ 
answer ;  which  was  admitted  at  the  Bar :  but  it  was  sa 
there  were  instances  of  such  Orders ;  and  one  un'< 
circumstances  precisely  similar. 

7%e  Lord  Chancellor. 
Such  an  Order  is  singular;   and  not  to  be  follow 
without  farther  inquiry.     Ex  concessts  this,  which  is 
be  put  in  without  oath   and  without  signature,   is  i 
the  answer  of  this  Defendant ;  as  she  is  stated  to 
quite  incapable.     It  is  much  better,  where  there  is 
Commission,  to  throw  round  a  person  under  these  < 
cumstances  the  protection  of  some  other  person,  who 
capable,  than  to  let  her  answer  at  all  hazards. 


No  Order  was  made  (24). 

(•23)  Aule, v.  Lake,  (24)    Attorney  General 

Vol.  VI,  171,  and  the  note,  Waddington,   I    Madd.    3 

172»  .Vi7.  82,  3d  edit.    O"),  2d  e« 
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BRUMMELL  r.  MACPHERSON.  jJ^SiA 

AN  Exception  was   taken  to  the  Masters  Report,  in     Proviso  in  a 

favour  of  die  title;    on  the  ground,  that  part  of  '^**®  ^®^   "^ 

the   estate  purchased    consisted   of  premises,   held    by    .  V^. 

•^  r  »  ^   sigoment  by 

lease,   granted  in   1779  by  Winchcombe  Henry  Hartley  ^^  lessee  his 
to  Jaines  Petit  Andrews  for  99  years ;  in  which  lease  is  executors,  ad- 
contained  a  clause,   proviso,   or  power,   of  re-entry  by  ministrators, 
the    lessor    in   case  of  any  assignment  of  the  premises  or  assigns, 
being  made   by  the  lessee  or   assignee  without   the    li-  ^'*hout  li- 
cense and  consent  of  the  said  Winchcombe  Henry  Hart-  \ 
ley^  his  heirs    or   assigns,  for  that   piirpose  previously      .^  .. 
obtained    in  writing ;    that   the    premises  were    duly  as-  though  to  a 
signed  by  Andrews^  with  the  consent  of  Hartley ^  by  in-  particolar  iiv- 
dorsement  on  the  original    lease  to  William  Brummell,  dividual, 
the  testator,   (under  whom  the  Plaintiffs  claimed),  his 
executors,    administrators    and   assigns,    subject   to  the 
payment  of  the  rents  and  performance  of  the  covenants, 
m  the   said   indenture  of  lease  reserved   and  contained 
on  the  tenant's  or  lessee's  part  to  be  paid,  done  and  per- 
formed ;  that  application  had  been  made  to  the  devisees 
o{  Hartley  on    the   part  of  the  vendors    for    a   licence 
for   their  assigning    the  lease    to  John  Bebb,    the   pur- 
chaser, taking  the  exception ;  which  was   refused ;   and 
therefore  the  Master  ought  to  have  reported,  that  a  good 
title  could   not  be   made  without  the  vendor's  obtaining 
such  licence. 

The  proviso  was,  that  if  the  rent  should  be  unpaid 
for  21  days,  **  or  in  case  of  breach*  or  non-performance 
"  of  all  or  any  or  either  of  the  covenants  and  agree- 
'*  ments  herein  contained  on  the  part  and  behalf  of  the 
"  said  James  Petit  Andrews,  his  executors,  adminis- 
^  trators  or  assigns,  to  be  kept,  done  and  performed. 


**or 
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1807;         *'  or  if  the  said  James  Petit  Andrews^  his  executors,  a< 

_   ^^^'^  "  ministrators  or  assisnis,  do  or  shall  at  any  time  her 

^^  *'  after  ass^n,  transfer  and  set  over,  or  otherwise  conv< 

Macphbrson  "  or  dispose  of,  this  present  indenture  of  lease  or  tl 

"  term   and  premises  hereby  granted    and   demised  < 
"  any  part  thereof  without  the  licence    knd  consent 
'^  the    said  Winchcombe  Henry  Hartley y  his    heirs    < 
■  *  '^  assigns,   for  that  purpose  first  had  and  obtained 

'^  writing  under  his  or  their  hand  or  hands  that  th< 
"  and  from  thenceforth  *'  it  shall  be  lawful  to  Harile 
his  heirs  or  assigns,  to  re-enter. 

9 

Sir  Samuel  ftomilly  and  Mr.  Girdlestone,  in  su 
port  of  the  Exception, 
Distinguished  this  from  Dumpor's  Case (25) ;  whe 
the  licence  granted  was  general,  in  the  most  extc 
sive  words :  this  being  a  qualified  and  specific  licen 
to  aliene  to  one  particular  person  for  a  specific  pi 
pose. 

Secondly,  they  contended,  that  in  the  construction 
1^  deed  a  proviso  may  be  considered  as  a  covenant,* 
effectuate  the  intention :  as  a  covenant  may  be    con 
dered  as  a  proviso;  according  to  Co. Lit.  {26).   Thorn 
y.Ward{^). 

Sir  Arthur  Piggott,  for  the  Report. 
It  is  clear,  that  an  under-lease  might  have  be 
granted.  But  the  condition  is  gone;  and  there  is  i 
covenant.  An  action  of  covenant  would  not  lie  up 
this  clause;  having  mere  words  of  condition.  Tl 
construction  of  conditions,  restraining  alienation, 
always  strict :  Crusoe  v.  Bugby  ( 28 ).    This  is  not  to 

distinguish* 
(26)  4  Co.  119.  (28)  2  Black.  766.  3  W 

(26)  Co.  Lit.  203.  234. 

(27)  1  Leon.  245. 
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-distinguislied  from  Dumpers  C€ue(S9):  deciding,  that  a  1W7. 

licence  once  given,  dispensing  with  the  condition  in  one     Brummrll 
instance,  discharges  it  for  ever.     The  authority  of  that  v. 

case  has  never  been  impeached.  Macphbbso|I 

Sir  Samuel  Rounlly^  in  Reply. 
Dumpor's  Case   certainly  has  been  followed  in  many 
instances;  and  its  authority  was  never  doubted.   ^But,  if 
that  decisioa  may  be  justified,  it  is  very  difficult  to  find 
a  reason  for  applying  it  in  this  instance.    The  act  of 
that  lessor  was  a  complete,  entire,  dispensation  with  the 
covenant;  giving   power    to    the    lessee    to  choose   his 
own  assignee ;  to  assign  to  whomsoever  he  should  think 
proper.     But,  what  reason  can  be  given  for  that  case, 
understood  as   it  must    be,    to    make    it    an    authority 
for  this:   a  licence  to   assign   to  a  particular   person; 
who   by  the  express  terms  of  the  original  lease  will  be 
also  liable  to  the  clause,  restraining  alienation.     Neither 
die    decision   itself,    nor    any  thing   that  was    said    in 
Dumpors  CasCj  which    must    be    taken  with    reference 
to  the  general  licence,  go  to  this  extent.     Your  Lord- 
ship is   now  called  upon   to  determine,  that  a  consent 
to  an   assignment  to   one   person   is   a  consent    to    an 
assignment  to   another;   the  consequence  of  which  by 
preventing  consent  to  assignments    to  individuals  would 
be  very  unfortunate.    It   is    true,   there  would    be    no 
objection  to  an  under-lease :    but   that  was  never  pro- 
posed. 

Tlie  Lord  Chancellor. 
I  would  not    refuse  a  case  upon    this  question :  but 
tny  own     opinion    is,     that     this     assignment    may  be 
made  without     licence.      Though    Dumpors   Case    al- 
ways struck  me  as  extraordinary,  it  is  the  law  of  the 

land 

(29)  4  Co.  IID. 
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18Cr7.         land  at  this  day.     When  a  man  demises  to  A^^  his  cf«- 

•^   ^^^^  ecutors,  administrators  or  assigns,  with  an  agreement, 

.9;  that,  u  he,  his  executors,  administrators  or  assigns,  as- 

Macphbrson  sign  without  Ucence,   the  lessor  shall  be  at   liberty  to 

re-enter,  it  would  have  bee'n  perfectly  reasonable  ori- 
ginally to  say,  a  licence  granted  was  not  a  dispensation 
with  the  condition ;  the  assignee  b^ing  by  the  very  terms 
of  the  original  contract  restrained  as  much  aa  the  ori- 
ginal lessee;  and  the  answer,  that  has  been  given,  in 
support  of  the  distinction,  contended  for  in.  this  case, 
is  not  satisfactory ;  for,  though  the  licence  may  be  to 
!  assign  generally,  quibuscunque,  yet  when  the  choice  is 
determined,  the  individual  selected  becomes  the  i(s^gn; 
and  the  original  lease  imposes  the  prohibition  upon 
the  assign  as  well  as  upon  the  original  lessee*  Bat  the 
case  in  Dyer  ( 30 )  is  a  more  direct  answer  to  the  dis- 
tinction, upon  which  this  Exception  goes.  .That  is  a 
very  strong  case :  the  original  contract  containing  an 
express  prohibition  against  assignm'bnt  without  licence 
either  by  the  lessee  or  his  assigns:  but  in  that  original 
•  contract  the  case  is  contemplated,  that  it  may  be  law- 
ful for  the  son  of  the  lessee  to  be  the  assign;  and  yet, 
when  that  son  became  the  assign,  it  was  held,  that  the 

^  •  condition  was  gone;   and  that  he  was  in  possession  not 

subject  to  the  condition.  «That  lessee  had  not  the  whole 
world  to  select  from :  the  original  contract  supfMSing, 
that  the  son  might  be  the  assign.  My  opinion  there^ 
fore,  without  considering  the  particular  terms  of  the 
assignment,  is,  that  this  assignee  has  the  power  of 
assigning  without  licence. 


A  case  not  being  desired,    the  Exception  was  over- 
ruled (31). 

(30)  Dy.  152,  pL  7. 

(31)  Ant«,  Vol.  XIT,  191.    See   the  nolc. 


CASES  IN  CHANCERY.  177 


QUARRELL  r.  BECKFORD.  1807. 

rpHE  Decree  in.  this  Cause,  having  opened  a  fore-     Motion  for 

closure,  that  had  been  obtained  by  the  Defendant,  paymentof  nio- 

as  ntortgagee  of  estates  in  Jamaica,  directed  the  usual  >iey  into  Court, 

accounts ;   considering  him    as  a  mortgagee  in  posses-  ^o|^*d™>^ted  to 

sioii;  and    ail    inquiry  what    had    been     expended    in        ,,       coop- 

.  i    i     .        .  .  ,         on  the  exami- 

.necesiiaiy    repaurs    and    lasting    improvements;  with    a  nation  of    th 

direction,  that  what  should  be   found  due  on   that   ac-  Defendant  bat 

count  should  be  added  to  what  should  be  due  for  prin-  appearing  due 

dpal,  interest,  and  costs.;    and  on  the   other  hand  an  by  bis  Sche- 

inquiry,   and    the    consequential   accounts,  as  to  other  ^^^*  according 

estates,  not  comprised  in  the  mortgage ;   of  which  •  also    ?  ,      I^lain- 

the  ])efendant  had  obtained  possession  under  a  Writ  of  ^.  .      .' 

'   ,  _^  .  .  .  tion,  refused* 

Assistance.    The  Defendant  by  his  examination  repre-    p^^       r^ 

senting,  that  he  does  not  know,  whether  any  thing  was  purpose  the 

due  to  him,  or  not,  and  having  declined  to  state  upon  result  of  the  . 

lus  oath,  not  only  as  to  the  amount,  but  even  whether  Schedule,  as- 

any  thing  was  due  to  him,  a  consignee  had  been  ap-  curtaining  the 

pomted  (32).  »""  ^"®'  ""** 

clearly  appear, 

A  Motion  was  made  by  the  Plaintiff,  that  the  De-  j    •» 
fendant  may  be  ordered  to  pay^  into  the  Bank  the  sum 
ofS0,OOO/.,  appearing  upon  calculation  of  the  schedule 
to  his  examination  to  be  due  from  him. 

Sir  Samuel  Romilly,  Mr.  Hart,  Mr.  Leach,  and  Mr. 
(hen,  in  support  of  the  Motion,  objected  to  the  De- 
fendant's conduct  in  making  the  schedule  unnecessarily 
long  and  minute,  and  not  casting  it  up ;  which  was  done 
by  an  Accountant,  employed  by  the  Plaintiff. 


Str 


(32)  Quarrell  v.  Beckfard,  ante,  Vol.  XIII,  377, 

Vol.  XIV.  M 
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1807. 


QUARREIX 

r. 
Brckford. 


Sir  Arthur  Piggott,  Mr.  Richards,  and  Mr.  nomsan, 
for  the  Defendant,  insisted,  that  this  Motion  was  con- 
trary to  all  practice;  according  to  which  it  coidd  be 
made  only  upon  the  admissions  of  the  Defendant. 


The  Lard  Chancellor. 
I  have  never  known  such  a  Motion  as  this.  I  re^ 
member,  when,  for  the  purpose  of  getting  money  paid 
into  Court  by  the  Defendant,  it  must  have  appeared 
upon  his  answer,  that  the  money  was  due.  When  the 
attempt  was  made  to  extend  that  by  a  Motion  for  pay- 
ment Into  Court,  of  money  stated  to  be  due  by  the 
examination  of  the  Defendant,  in  the  Master's  Office, 
Lord  Thurhw,  having  in  some  instances  refused,  was 
at  last  prevailed  on  with  great  doubt  to  grant  it;  but 
upon  this  solid  ground ;  that,  if  it  appears  as  clear  upon 
that  examination,  looking  to  the  rights  and  interests 
of  the  party,  that  money  is  due  from  him>  as  in  the 
other  case  upon  the  answer,  there  is  no  reason  against 
granting  the  application  in  the  one  case  as  well  as  the 
othert  The  next  attempt  was,  where,  to  avoid  the 
princiide,  so  extended  to  the  examination,  the  party 
did  not  cast  up  his  schedule ;  and  to  that  length  after 
ccmsiderable  hesitation  the  practice  has  arrived;  and  is 
now  at  least  uniforms  but  the  result  must  be  clearly 
verified  by  affidavit;  collecting  clearly  the  result  of  the 
schedule;  and  furnishing  the  sum,  which  tlie  one' 
party  has  a  right  to  demand,  and  the  other  fe  bound 
to  pay. 


Upon  this  application  I  must  look  at  the  Decree» 
the  examination,  and  the  schedule ;  and,  farther,  to 
what  the  party  says  in.  his  examination  as  to  the  sche- 
dule. The  Court  does  not  act  per  solium  upon  such  a 
Motion  as  this ;  and  is  also  unfortunately  obliged  to  take 

the 
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th€  aeeount  of  the  Derehdant,  whether  honest  or  not; 
and  die  Plaintiff  must  shew  by  what  is  admitted,  that 
he  is  entided  lo  make  this  Motim.  This  Defendant 
says,  he  had  obtained  a  Decree  of  foreclosure;  which 
he  thought  entitled  him  to  keep  possession.  The  De- 
cree, made  in  this  Cause,  has  decided,  that  he  has 
not  that  right;  but  directs  an  account  of  principal^ 
interest  and  cost;  supposing  therefore,  diat  something 
is  due  to  the  Defendant;  and  it  proceeds,  as  to  the 
estates,  that  are  in  mortgage,  to  direct  an  account  of 
what  has  been  laid  out  in  necessary  repaira  and  lasting 
improyeraents ;  with  a  calculation  of  interest  upon,  what 
lias  been  laid  out  in  lasting  improvements  according 
,io  tibe  rate  of  interest  in  Janudeaf  and  directs  what 
shall  be  coming  due  on  that  account  to  be  added  to 
the  Defendant's  demand  for  principal,  interest  and  costs, 
upon  his  mortgage.  The  Decree  also  directs  an  ac« 
count  of  the  rents  and  profits,  with  annual  rests ;  and 
an  inquiry  whether  the  Defendant  had  entered  by 
virtue  of  the  Writ  of  Assistance  upon  any  other  pre- 
mises than  those  comprised  in  the  mortgage ;  and,  if 
he  had,  directs  an  account  of  the  rents  and  profits 
of'  diose  premises,  with  annual  rests,  also;  as  the 
whole  rents  and  profits  of  those  premises  must  be  ac- 
counted for  to  the  Plaintiff;  and  an  inquiry  as  to  those 
premises  also,  whether  any  money  has  been  laid  out  in 
lasting  improvements  upon  those  estates,  not  com- 
prised in  the  mortgage ;  reservmg  the  question,  whether 
either  the  principal  or  interest  of  such  sums  as  were 
lai^  out  in  lasting  improvements  of  those  premises, 
not  comprised  in  the  mortgage,  should  be  allowed  to 
the  Defendant. 


1807. 


QUJiJRRSU. 

«. 
Bbckfori|« 


•  The  Defendant  by  his  exammation  does  not  adnut, 
diat  nothing  is  due  to  him.  He  states,  that  he  cannot 
My,  whether  any  thing  will  be  due  to  him,  or  not.    The 

M  2  Court 
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1807. 

QtTARllBLL 

Bbckford. 


Court  in  turning  him  out  of  postession  has  taken  a 
strong,  tboiigh  it  may  be  a  just,  measure.  In  case  any 
thing  shall  appear  to  be  due  to  him,  that  could  not 
very  well  be  justified.  But  this  is  infinitely  stronger:  an 
application  upon  the  Defendant's  examination;  stating, 
that  he  cannot  say,  whether  any  thing  is  due  to  him; 
that  there  have  been  certain  expenditures  and  receipts: 
that  he  cannot  say,  what  are  the  lasting  improvements; 
and  that  this  is  the  sort  of  account,  which  in  his  situ** 
ation  is  all  he  can  set  forth;  the  Plaintiff*  upon  his 
calculation  of  the  items  of  these  schedules,  without  re- 
ference to  tiie  principles,  upon  which  the  account  is  to 
be  taken  according  to  the  Decree,  stating,  that  SOfiOOL 
is  due ;  and  desiring  to  have  that  stun  paid  in.  Such,  a^ 
Motion  cannot  be  granted  (33). 

(33)  Mills  V.  JJoiiiofi,  ante.  Vol.  VIII,  GB,  and  the  note, 
page  69. 


180Y. 
Amg.  Iff. 
Seijeant  at 
Anns  not 
granted  under 
a  foor-dsy  Or- 
der to  bring  in 
books,  drc.  be- 
fore the  Mas- 
ter, nhtil  made 
absolute  by  a 
•iibseqaent 
Order  upon 
the  Master's 
Certi6cate  of 
the  same  date. 


CARLETON  v.  SMITH. 

fTPON  this  day,  being  the  continuation  of  the  last 
Seal  after  Trinity  Term,  a  motion  was  made  for  an 
Order  on  a  party  to  bring  in  books  and  papers  before 
the  Master  within  four  days;  and  in  default,  that  the 
Serjeant  at  Arms  may  go  against  him  without  farther 
notice. 

Mr.  (kten^  in  support  of  the  Motion. 
The  practice  formerly  was^  that,  where  a  four-day 
Order  was  obtained  for  a  step  to  be  taken  in  the  Cause 
in  the  Master's  Office,  the  Serjeant  at  Arms  went  im- 
mediately upon  the  Master's  Certificate,  that  the  Order 
was  not  obeyed.  The  distinction  is,  that  where  the 
Order  is  to  do  some  act,  not  requiring  the  Master's 
Certificate,  as  upon  an  attorney  to  deliver  his  bill,  &c. 

there 
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there  another  Order  is  necessary:  but  the  application 
of  that  practice  to  such  a  case  as  this  would  be  very 
mischievous ;  as  the  effect  would  be,  that  the  party  in 
contempt,  having  driven  the  other  to  the  last  Seal, 
would  thus  get  over  the  VacatioQ.  In  the  case  of  Price 
▼•  SheUey  two  such  Orders  were  made :  one  for  not  put- 
ting in  an  answer:  the  other  for  not  bringing  in  books 
and  papers ;  and  in  both  instances  the  party  was  taken 
1^  without  a  fresh  Order. 


1807. 


Carlbton 

Smith* 


The  Lord  Chancellor. 
Tbe  Register  (34)  informs  me,  that  he  thinks,  it  will 
be  found  in  that  instance,  that  there  was  an  Order  to 
make  it  absolute  upon  the  Master's  Certificate.  There  are 
many  cases,  where,  though  the  language  of  the  Or- 
der is,  that  the  party  shall  stand  committed,  yet  you 
must  come  agdn  for  a  fresh  Order.  The  Register  also 
makes  a  very  material  observation ;  that  this  Certificate 
of  the  Master  was  made  upon  the  19th  of  December ;  and 
the  Order  was  not  made  until  the  16th  of  January^  near 
a  month  afterwards.  Certainly  the  Order  should  not 
have  issued  under  those  circumstances ;  but  there  should 
have  been  a  fresh  Certificate;  for  the  papers  might  have 
been  in  the  office  at  the  date  of  that  Order.  It  should 
appear  upon  the  Order,  that  there  is  a  Certificate  of  that 
date;  whidk  must  be  produced  to  the  Register:  other- 
wise he  win  not  draw  up  the  Order.  I  understand,  the 
opinion  of  all  the  Registers  is,  without  any  difficulty, 
that  there  must  be  another  Order  ( 35). 


^o  Order  was  made  upon  this  Motion. 

(34)  Mr.  Radford. 

(35)  HapkimaH  v.  Leach^  3  SwansL  98, 
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1807.  HASTINGS,  Ex  parte, 

Aug,  Zd» 
No  Order  np^    A    PETITION  was  presented  by  the  wife,  and  Corn- 
on  Petition  in  mittee  of  the  person,  of  a  lunatic ;  praying,  that  hi* 
Lunacy  for       debts,  some  of  which  were  by  specialty,  others  by  simple 
payment  of      contract,  may  be  paid  out  of  the  fimd  of  5000/.  in  the 

the  LanaUc*8  g^nk;  upon  the  suggestion,  that  the  creditors  would 
debte  ont  of    ^^^^^  ^^ 

ninds,  not 
within  the 
reach  of  his        Mr.  Alexander  opposed  this  Petition,  on  the  ground, 

creditors,  ex-   that  nothing  would  be  left  for  the  maintenance  of  the 

cept  for  his  ac-  lunatic, 
opmijio^ation, 

and  it  clearly  ^^  Richards,  in  support  of  the  Petition,  said,  there 
appem,  that  ^^  ^  mistake  as  to  the  fact :  the  lunatic,  a  clergy- 
sufficient  main-  "^^^  holding  a. Living;  and  bemg  entitled  to  the  Ad- 
tenance.  yowson  of   another;     and    his    family  would  muntain 

him. 

The  Lard  Chahcellok, 
I  have  no  authority  to  pay  the  debts  of  the  lunatic; 
unless  I  see,  that  it  is  for  the  accommodation  of  his 
estate.  I  cannot  pay  his  debts,  and  leave  him  desti- 
tute bf  any  provision.  If  any  one  will  undertake  to 
maintain  him,  the  undertaking  must  be  very  precise; 
to  pay  for  the  maintenance  of  the  lunatic,  while  he 
remains  in  that  condition,  a  specific  sum  of  money* 
There  is  no  instance  of  paying  the  debts  of  a  lunatic 
without  resendng  a  sufficient  maintenance  for  him;  as 
the  creditors  cannot  touch  these  iunds.  They  may 
put  him  m  gaol ;  where  I  can  maintain  him ;  and  they 
may  sequester  his  Living.  These  Orders  are  made  for 
the  accommodation,  not  of  the  creditors,  but  of  the 
lunatic.    Shew  me,  that  it    is  for  his  accommodation; 

and 
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and  I  wiB  pay  the  debts :  but  I  must  have  it  clearly  made  i807. 

outy  that  he  has  a  sufficient  maintenance. 


Hastings^ 
Ek  parte. 


No  Order  was  made. 


GASCOYGNE'S  CASE.  IW^- 

jjUTR,  JOHSSON  applied   on  behalf  of  a  Solicitor,  A  Solicitor, 

pr&yingi  that  he  may  be  discharged  from  an  arrest,  arrestad  upon 

«poa.  his  return  home  from  attending  his  client's  business  ^^^  Ntiira  di* 

in  JAncoUM-dnm-'HaU  this  morning.    The  application  was  ^^  ^  **•■■  ■^' 

not  made  upon  affidavit :  but  the  officer  was  attending    ??  ^^ .     . 
. .     -         *'  ^  chent's  b«si« 

wiAtheparty.  Hess  in  Zm. 

The  Lard  Chancellor    at  first    had    some    doubt,  to  his  4>wn 
whmt  course  should  be  adopted;  his  Lordship  .being  sit-  boose,  witlio«l 
ting  IB  bankruptcy;  the  Register  therefore  not  present  delay  or  devia* 
to    admmister  the  oath:    but  Ayletfs  Ca*e ( 36 )  beiflg*'®"*»  *»*•««- 
mentioned,  in  which  Lord  TTiurlow  himself  administered  *  .  °P^°  ^*^ 
the  oath^  the  Lord  Chancellor  personidly  ( 87 )  adminis-  ^^     *.  ^. 
tered  the   oath  to  the  party,  making  this  application;  andtheOiieer 
who,  being  sworn,  and  examined  by  his  Lordship,  stated,  taken,  and  the 
that  he  was  attending  in  the  Hall  upon  the  business  of  oath  adminis- 
two  clients;    that  he  left  his  own  house  this  morning,  tered,  person- 
and    came    to   I^mcolnM-Ifm-HaH^    upon  that  business  ^v    hy  the 
only;    having    no  other  business    to  bring    him  from  M««otf- 

home ;    and    that    in    his  return    to    his    house,    in  B^t-..^?  ! 
Deari*  Yard,  We^minster,  directly,  not  having  stopped  ^^  tMaltbr 
4iiy  where,  or  gone  any  where  out  of  his  way,  he  was  therefore  no| 
arrested  in  Russell  Court,  The  officer,  being  also  sworn,  presentt 
conQnned  the  &ct  of  the  arrest  of  the  party  in  RusseU 

Ortfiri ;  as  he  Ws  passioig  through  it* 

The 

(3e)  SoeO^fefCW,  fute,         (37)  Turner    v.    Burleigh^ 
VoL  Xh  J^.  post,  Vol  XVII,  354, 
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1607.  ^^  Lord  Chancellor   ordered,  that  he  should  be 

discharged  (38). 


OASCfOVONB'S 

Case,  ,  (38)  See  the  note,  ante;  Vol.  Ill,  351. 


^^''-  RICHARDSON,  Ex  parte. 

Aug.  10th. 

AsaignmoDt  in  11 Y  indenture,    dated  the  gdth  of  May,   1803,  recit- 

trasC  to  pay  ing,  that  Charlee  Ghwer  had  proposed  and  agreed 

toe  oremton,    ^^  assign  the  several  book  debts,  due  to  him,  to  cer- 

ivho  sboiua      ^j^^  creditors,    to  receive  the  same  for  the  benefit  of 
'OXficate  the 

J    J       •*«.       themselves  and    the    other   creditors  of   Glover^  who 
deed;  vith  a: 

GOTeoant  by      should-  execute    the    deed,    and  also  to  covenant  with 

tbe  debtor ,that  them,  that,  in  case  the  money  to  arise  therefrom  should 

if  the  creditors  not  be  collected  and  got  in  within  the  space  of  two  years 

should  not  out  ftom  the  date   thereof,    he   Charles  Glover  would  pay 

of  that  fimd  be  ^^^  discharsre  the  remainder  of  such  debts :  and  that 

P^  .*"  the  creditors  had  agreed    to  accept  of   the  provision 

thereby  intended  to  be  made  for  their  benefit  in  satisfac- 
yeiifs,  to  pay     ./,,•, 

the  deficlBncy  ^^'^  ^*  *"®  ^^^  several  debts ;  and  on  being  paid  the 
within  a  month  same,  by  the  ways  and  means  aforesaid,  not  to  sue 
afterwards.  or  prosecute  Glover  for  their  said  several  debts,  or 
In  the  event  ^^^  ^^  them ;  and  farther  reciting,  that  Glover  was  in- 
of  a  Bankrupt-  debted  to  his  father  Jonathan  Glover  in  the  sum  of 
cy  before  the  1970/.  by  bond  and  judgment,  who  agreed  to  post- 
end  of  two  pone  the  pajrment  of  that  debt,  until  the  other  cre£- 
years  the  ere-  \^yb  should  be  paid  their  respective  debts,  on  condi- 
ditors  under  ^^^^  ^^lat  he  should  be  paid  the  arrears  of  rent,  then 
...»  due  to  him  for  the  premises  occupied  by  his  son,  out 
prove  the  defi-  ^^  ^^^  hook  debts,  thereby  assigned,  equally  with  the 
oiency' after  other  creditors,  Charles  Glover  assigned  the  book 
application  of  debts  accordingly  to  the  trustees,  upon  trust  with  all 
the  trost  fand ;  convenient  speed  to  u^  their  best  endeavours  to  reco- 
subject  to  a  ver  the  said  debts,  thereby  assigned,  and  from  time  to 
rebate.  ^jj^^^  ^^  ^^^  money  shall  be  received,   to  pay  the  same 

into 
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into  a  bank,  to  the  dhd  that  the  same  may  be  divided  1807. 
equally  among  the  creditors,  &c. ;  apd  Charles  Glover 
covenanted  with  the  trustees,  that,  in  case  the  said 
several  creditors  should  not  out  of  the  fund,  thereby 
provided  for  the  payment  of  the  said  several  debts,  be 
ftdly  paid  and  satisfied  the  whole  of  their  said  several 
debts  within  two  years  from  the  date  of  the  said  inden-p 
tore,  then  he,  the  said  Charles  Olover^  his  heirs,  exe- 
cutors, &C.  should  pay  unto  the  sud  several  creditors 
an  the  residue  and  remamder  of  their  said  several  debts 
then  due  and  unpaid  within  one  month  after  the  expi* 
istioo  of  the  said  term  of  two  years. 

And  the  said  several  ereditovs  of  Charles  GUn>er  in 
consideration  of  the  security  and  provision  thereby  made 
for  pajrment  to  them  of  their  several  debts,  as  aforesaid, 
granted  to  Charles  Glover  licence  to  transact  his  business 
from  the  date  thereof  without  apy  let,  suit,  &c.  (in  the 
iw^al  form). 

Several  of  the  debts  so  assigned  were  cpilected;  ai^d 
a  dividend  of  \0s.  in  the  pound  was  paid ;  but  some 
of  the  debts  were  not  received^  Charles  Glover  •  con- 
tinued to  carry  on  his  business ;  and  contracted  several 
other  debts,  as  well  with  'many  of  the  persons,,  who 
irere  parties  to  the  deed,  as  with  other  persons.  On 
tfie  14th  oi  Mqjfi  1805,  eleven  days  before  the  expira^ 
tbn  of  the  two  years,  a  Commission  of  bankruptcy 
issued  against  him.  Several  of  the  creditors,  whp  had 
signed  the  trust  4eed,  and  received  the  dividend, 
proved  the  remainder  of  their  debts  imder  th^ 
Commission :  but  the  Commissioners  afterwards,  doubtr 
bg  the  propriety  of  admitting  that  proof,  refused 
to  permit  others  to  proye  under  the  same  circuqi- 
ptances. 

The 
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laot.  The  Petition  was  presented  by  the  assignees  under 

the  Commission ;   praying  a  declarationi  that  the  debtSy 
remaining  due  to  the  f^veral  creditorsi  who  executed 
the  deed  of  trust,  were  or  were  notj  at  die  time  Ghwer 
became  a  bankrupt,  contingent  debts ;   and,  if  not  con- 
tingent, then  thai  a  value  may  be  put  upon  the-  fund, 
provided    by  the    deed;    and  that  the  creditors,  who 
signed,   may  be  permitted  to  prove  the  remainder  of 
their  debts,  after  deducting  the  dividends  received,  and 
a  rateable  proportion,  according  to  the  amount  of  their 
respective  debts,  o^  the  value,  to  be  put  upon  die  fund, 
so  appropriated  for  payment  of  their  debts  by  the  deed 
of  trust ;   or  otherwise,  that  such  of  the  creditors,  who 
executed  the   deed,    and  who  shall    consent   to  reUn- 
quish  all  future  claims  under  it  for  the  benefit  of  the 
bankrupt's  estate,   may  be  permitted  to  prove  tiie  re^ 
mainder,  after  deducting  the  dividends  received:   bat» 
if  the  debts  of  the  creditors,  who  executed  die  deed^ 
were  contingent  at  the  time  Glover  became  a  bankrupti 
then  diat  such  of  the  debts  as  have  been  proved  may 
be  expunged. 

Mr.  Akxander  ^d  Sir  Samuel  Ramilly,  in  support  of 
the  Petidon. — Mr.  Cooke^  for  the  Creditors,  entitle4 
under  the  Deed. 


Ama.  lOrt.  '^  Lord  Chancellor. 

Whedier  an  This  case  is  perfectly  new^  For  the  purpose  of 
assignment  by  considering  the  question  I  shall  take  it  for  granted^ 
deed  of  book  that  this  deed  wAs  not  an  act  of  bankruptcy ;  which 
debts  IS  an  act  ^^^^  depend  upon  what  other  effects  this  trader  had 
of  bankmptcy  ^^  that  time.  I  also  take  it  for  granted,  that  the  debts! 
wIm^  othw^  which  were  the  subject  of  the  deed,  were  not  left  in 
eflTecte  the  the 

trader  had. 
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the  dibpoaition  and  possession  of   the    bankrupt  ( S9  )•  1807. 

But»  supposing  this  deed  not  to  be  an  act  of  bankruptcy,  ^^""^ 

and  diat  the  debts  are  well  assignedi  then,  with  f^**       el.         ^  * 
ganl  to  the  individual  creditors,   it  is  difficult  to  con-     Debts  with' 
dude^  that  their  8inqf>le-CQ^tract  debts  have  been  merged  the  Statute 
by  this  deed,   unless  the  covenant,   entered  into  with  2UaM.I.e.l9, 
these  six  creditors,  for  the  benefit  of  all  the  creditors,  s*  11. 
can  be  represented  as  a  coveaant  with  all  the  creditore, 
who  aie  not  named,   as  well  as  with  the  six  creditors, 
who  are  named.    There  are,  I  believe,  some  old  cases,    No  Action  of 
where  an  action  of  covenant  by  the  person,  for  whose  ^^•'^•nt  by  mr 
beMfit  the  covenant  was  entered  into  with  a  third  per-»  P^J*®"*^®' 
SOD,  was  permitted :  but  that,  I  apprehend,  is  not  now     ^  . 

law.    The  effect  therefore  is,  that  the.  individual  cre^  entered  into 
ditors  still  remained  creditors  by  simple  contract ;  having  with  a  third 
the  benefit  of  the  covenant  with  others,    their  debts  person, 
sat  merged(40);   and  all,  that  can  be  pressed  against 
dtt  individual  creditors,   is,   not  tiiat  they  had  not  a 
Guse  of  action  before  the  bankruptcy,  but  that  there 
WIS  an  f^preement  by  them  not  to  act  upon  their  cause 
d  actios  within  two  ]rears.     The   result   might  have 
bseo,  that  the  collection  of  the  debts,   assigned  by  this 
BtttmmeBt,  might  have  put  into  the  hands  of  trustees. 
a  fimd,  sufficient  to  discharge  *  the  debts  entirely  within 
Aft  ^o  years.    It  is  therefore  contended  that,  as  that 
night  have  happened  withbi  the  two  years,  and  the  cause 
of  action  could  not  have  been  acted  upon  during  that 
periad,  Ae  debts  are  contingent;   and,  a  bankrupt^ 
hmg  txsevrred  before  the  expiration  of  the  two  years, 
Aoae  creditors  eamiot  prove.    I  ajqpreheiid,  that  tiiese 
cieditors  are  not  tx>  be  considered  creditors  previoosly 
to  the  date    of  thb  deed ;    but   that   they  advanced 

mon^ 
(89)  See  stot.  6  Geo.  IV ^  (40)  See  the  cases  of  Com* 
€•18.  f.  72.  Ante,  Vol.  VI,  position,  Ex  parte  Vere,  post, 
!».  XI,  7.  Ex  parte  Fell,  Vol.  XIX,  »3;  and  the  note, 
X,  349.  Joaet  v.  Gibbonf,  99.  1  Awe,  281. 
1X,.407:  see  the  oetes,  469* 
Post,  XIX,  484. 
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1807.  money  at  that  time ;   and  in  that  case  the  bulk  of  the 

estate,,  taken  in  the  mean  time,  would  have  remained 
a  security  to  them;  and  the  efiect  of  their  agreement 
not  to  sue,  if  paid  within  two  years,  is  no  more  tfaai 
that  they  shall  stand  in  the  situation  of  mortgagees,  ap- 
plying the  fruits  of  what  can  be  collected  during  the 
two  years :  if  that  should  pay  their  debts,  they  are  not 
to  prove :  if  it  should*  not  pay  them,  they  would  be 
entitled  to  prove ;  though  the  bankruptcy  happened  ^be- 
fore  the  end  of  the  two  years;  making  a  rebate ;  and  tfu 
fund  should  be  sold,  in  order  to  ascertain  the  eflfe^t  ol 
it  as  a  pledge.  The  consequence  is,  that  these  person 
were  creditors  tn  prtesenti^  with  »  future  right  to  doi 
mahd  payment, 

The. mode  of  setting  this  right  will  be  by  saying, 
that  the  creditors  who  have  proved  for  the  whole  ol 
their  dei>ts,  have  proved  too  much:  that  those,  whc 
have  not  proved,  are  entitled  to  prove  something;  and, 
to  ascertain,  what  should  be  proyed  under  the  Com- 
mission, the  remaining  debts,  the  subject  of  this  tnisl 
deed,  should  be  sold;  and  the  produce  divided  among 
the  creditors  under  the  trust  deed  pari  passu  :  having 
regard  to  what  has  been  already  received.  The  prin- 
ciple of.  my  decision  is  this.  The  effect  of  this  tran*- 
action  is  an  assignment  of  these  debts  in  trust  to  paj 
these  particular  creditors.  The  debts  still  subsist  in 
their  person^ ;  and,  if  by  bringing  the  fund  to  an  im- 
inediate  valuation  and  application  it  is  determined,  thai 
it  could  not  pay  the  creditor  within  two  years,  it  comes 
very  near  the  case  of  a  person,  put  in  posseesioii  ol 
an  estate,  for  the  purpose  of  reoeiving  payment  from 
the  rents  and  profits ;  with  Uberty  to  sue,  if  they  shouU 
|K>t  pay  him  within  two  years. 

#  ■         *  , 

Th€ 
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The    Order   was    mode,    with    liberty    to    file    a         1807. 
Bill         . 


RlGHARVSaK, 

Ex  parte. 


MINET,  Ex  parte,  1807* 

rpHlS  Petidon  was   presented  by  the  assigncfes  undef    No  Proof  ia 

a  Cotnmission  of  Bankruptcy;    prayings   that   the  Bankraptcy 
proof -of  a  debt  under   the  foHowing    guaranty^    signed  «nder  a  writ- 
by  the   bankrupt    and   another    person,    may  be    ex-  ^^^  undertak- 
puaged:  ing  to  pay  on 

.  one  month's 

Mtice  the  debt 
"  We  jointly  and  severally  promise  to  guarantee   to  ^f  nuother : 

"  Gumey  and  Co.    the    re-pajrment   to    them    on   one  notice  not  ht* 
"  month's  notice  in  writing  of  all  and  every  such  sum  ing  given   be-* 
"or  Slims  of  money  as  they  have  already  lent,  or  shall  fore  the  Bank-* 
"tfr  may  at    any  time    hereafter   lend    or   advance,  to  wptcy:  atid 
""  William  WiUiams,  or  to    his  use    or    order,  not  ex-  Jhe  debt  there^ 
"  ceeding  in  the  whole  the  sum  of  1000/.  as  principal 
"money,   besides   all    legal    interest,  which  shall  from 
"time    to    time    become    due    upon   such    monies   re- 
"spectively.    Witness    oar    hands    this    31st    day  of 
"August  1803. 

f 

^  It  b  \mderstood,  that  the  giiaranty  is  to  hold  good 
"  for  the  space  of  two  years  from  the  above  date,  and 
"  no  longer/* 

It  was  admitted,  that  no  notice  was  given. 

Six  Samuel  RanUllif  and  Mr.  Cooke,  in  support  of  the 
petition,  took  two  objections:  1st,  tiiat,  in  order  to  sa- 
^  the  Statute  ( 41 ),  the  consideration  must  appear,  as 
well  as  the  undertaking  to  pay ;   according  to  the  case  - 

of 

(41)  Stat.  »  Ch.  II,  c  3w 


MO 
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JbjMirlt. 


of  Wuin  V.  Warliers  (48) :  the  contideratkn  beii 
of  the  agreement : 

Sdly^  That. at  the  utmost  thia  is  a  contingent  del 

Mr.  Richards,   for  the  creditors,    in  support 
prooi^   insisted,   that  an  absolute  debt  was  creat 
instant  any  money  was  advanced;  and,  as  to  th( 
upon  the  Statute,  that  the  decision  of  the  Court  of 
Bench  could  not  be  sustained. 


Undertaking 
by  one  person 
to  pay  the  debt 
of  another  does 
not  require  a 
consideration 
moving  be- 
tween them. 


The  Zrorcf  Chancellor. 
Can.  this  be  proved  as  a  debt :  notice  not  being 
Is  it  not  Mrs.  Tyler's  case  (43) ;  where  upon  .an 
taking  to  re-place  stock  upon  demand,  no  demanc 
made  before  the  bankruptcy,   it  was  held  upon 
jection,  that  the  debt  could  not  be  proved?   T 
tinction  i;3  between  this  sort  of  guaranty,  upon 
and  that  by  accepting  a  bill^  or  giving  a  pronusor 
which  may  be  proved. 

With  respect  to  the  other  point,  there  is  a  va 
authorities  directly  contradicting  the  case  in  th< 
of  King*s  Bench ;  which  is  a  most  important  ca 
reference  to    the    consequences;    for,   the  unde 


(42)  5  East,  10.  See  Ex 
parte  Gardom,  post.  Vol.  XV, 
286,  contra :  but  in  Saunders 
V.  Wakefeld,  4  Barn.  ^  Aid. 
696,  the  Coart  of  King's 
Bench  seem  to  maintain  the 
authority  of  Wain  v.  Warl- 
ters ;  hafing  not  found  it  ne-^ 
eessary  in  Ooodman  v.  Chase, 
1  Bam.  ^  Aid.  Wl,  to  de- 
cide the  question;  and  that 
aathority  is  farther  conGrmed 
by  the  decision  of  the  Court 
of  Common  Pleas  in  Jenkins 


V.  Reynolds,  3  Brod.  i 
14;  where  the  ver 
proposition,  stated 
Lord  Chancellor  in  tb 
is  at  the  Bar  represe; 
unintelligible.  As  to 
neral  nature  of  a  €h 
see  Sampson  v.  Basr 
J.  B.  Moore,  616. 

(43)  Utterson  v.  Ve 
Term  Rep.  639.  4  Ter 
570.  1  Cooke's  Bank 
197. 
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oC  ont  man  for  the  debt  of  another  does  not  reqidre  a 
ooDsideration,  moving  between  them.  The  question 
as  to  the  proof  of  this  debt  Ifowerer  may  be  dispoaed 
of  upon  the  other  point ;  that  it  could  not  be  proved ; 
*  being  a  contingent  debt ;  and  Sedling  directly  within  the 
authority  of  Mrs.  Tyler'^  case  (44). 

The  Order  was  made  accordingly  for  expunging  the 
Ptoof. 


WOT. 


(44)  In  Sampson  v.  Barttmt 
4/.  B.  Moore f  51 5,  it  was 
hM,  that  a  goaranty  is  merely 
•D  QiidertakiDg  to  indemnify 
ifoB  a   contingency;    and. 


being  in  the  nature  of  a  claim 
for  noliqaidated  damages^ 
could  not  form  a  subjeet  of 
mutual  credit  under  the  Stal. 
6  Geo.  II,  c.  30,  t.  28. 


DANIELS,  Ex  parte. 

npHE  object  of  this  Petition  was  to  expunge  the  proof 
of  a  debt  under  a  Commission  of  Bankruptcy,   as 
arising  by  settling  difierences  upon  iUegal  transactions 
vidiin  the  Stock-jobbmg  Act (45). 

Sir  Samuel  BomiUy  and  Mr.  Bell^  in  support  of  the 
P^&ion. 

Mr.  Hart  and  Mr.  Cooke,   for   the   creditor,   distin- 

guisked   this,  as   the   case  of  the  broker,  settling  the 

Account  with  his    principal ;    upon  which,   notwithstand* 

%  the  natuiDe  of  the  original  transaction,  a  l^al  debt 

AfOse,   within  the  cases  Faikney  v.  Reynous{A6)    and 

^ctriev.Hannay{^l)\  which,  though  questioned,  have 

'^  been  over-ruled ;   and  were  recognized  in  th^  late 

^^ae  Ex  parte  Bulmer{4S):  the  Lord  Chancellor  (4S) 

deciding 
(45)  SUt.  7  Geo.  II,  c.  8.  Ex  parte  Mather,  III,  37^; 
148)  4  Bttr.  2069.  and  the  note,  374. 

(47)  3  Term  Rep.  418.  (49)  Lord  Er$kine. 

(48)  Ante,  Vol.  XIII,  313. 


1807. 
Ang.  12lA 
umdl9ik. 
Whether  a 
legal  contract, 
giving  a  r^ 
of  Action,  can 
arise  out  of  il* 
legal  transac- 
tions, IS  by 
payments 
made  on 
count  of 
otiier  ID  set- 
tling differ-^, 
ences  upon 
transactiotts 
within  the 
Stock-jobbing 
Act,  Q^uarem 
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180T.         dcfcidhigf  expressly  upon  the  auttiority  of  those  cases,  duH 

^  ^^^^^         notwithstandrng  illegal  transactions  might  have  paosei 

Egvarie.     ^^^^^   ^he   parties,    if  accounts  were    settled,    mini 

admitted  to  have  been  paid,  and  the  balance  stmdc 
[  ^  198  ]      *  that  should  not  be  nmravelled ;  ^^hich  is  precisely  thi 

case. 

Sir  Samuel  RanuUy,  in  Reply, 
Contended^  that  this  could  not  be  considered  as  th< 
case  of  a  broker,  endeavouring  to  recover  money,  paic 
on  account  of  his  principal :  this  party  having  place< 
himself  in  the  situation  of  principal;  undertaking  ti 
settle  dl  the  differences  upon  these  illegal  transactions 
the  other  not  appearing:  but,  even  considering  it  as  tb 
case  of  a  mere  broker,  the  cases  of  Faikney  i 
Reynous  (  50  ),  and  Petrie  v.  Hannay  (51),  have  beei 
much  doubted;  and  are  inconsistent  with  subsequen 
cases,  particularly  i^ttier^  v.  Maze (52),  upon  the  mos 
Convindilg  reasoning;  that  the  decision  of  Ex  pati 
Buhner  (53)  does  not  go  the  length  of  enforcing  ib 
securities,  the  consideration  being  composed  in  part  o 
the  produce  of  the  illegal  transactions ;  the  Lard  Cham 
eeUor  merely  permitting  the  proof  according  to  th^  ac 
count  settled  as  to  the  lEiums  received  firom  Buhner  by  A 
bankrupt,  and  applied  to  his  own  use ;  and  that  the  dis 
tinction  between  Mabsm  Prohibitum  and  Malum  in  se  h 
this  respect  cannot  be  sustained  t  this  Statute  bdng  madi 
upon  a  very  diflferent  policy  from  that  of  the  Statute  o 
Usury :  these  transactions  being  prohibited  on  account  o 
Aeir  unfortunate  influence  on  the  public  morals ;  not 
as  the  Statute  of  Usury,  for  the  protection  of  individuals 

• 

ne  Lord  Chancellor  having  during  the  ai^ 
ment  expressed  his  disapprobation  of  the  doctrine  o 
Faikney  v.  Reynous  ( 54 ),  and  Peirie  v.  Hannay  ( 55 )  said 

that 

(50)  4  Air.  2009.  (54)  4  Bur.   2069.       Se< 

(61)  3  Term  Rep.  418.  ante.  Vol.  XIII,  31G. 

(62)  2  Bat.  Sf  Pul.  371.  (55)  3  Term  Rep.  418.  Se< 

(63)  Ante,  Vol.XIII,  31 3.      ante,  Vol.  XIII,  317. 
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fliat,  in  order  to  decide  this  question  properly,  all  the         1807. 


Daniel, 


eases  should  be    considered;    and,  as  it  was  purely  a 

kgal  question,  it  ought  to  be  put  in  a  course  for  the       ^  ^^^  ' 

decision  of  a  Court  of  Law. 

« 

A  compromise  taking  place,  by  consent  no  Order  was 
made  upon  this  Petition* 


Rolls, 
;;  1807. 

*  PRATT  V.  SLADDEN.  ^^"^  ^^'*' 

Mth. 

•  John  CLOKE  by  Ws  WiU  declared,  that  as  to  all  his   Executors 
worldly  estate  both  real  and  personal  he  disposed  ^^^]^^^  to  the 
iheieof  as  follows.     The  testator  then,  after  devising  a  ,.         '  ^"~ 
real  estate  to  Elizabeth,  the  wife  of  Thomas  Simmonds,  ^^  inference 
ht  her  life,  with  remainder  to  William  Sladden,  and  against  their 
kk  heirs,  and  giving  to  WiUiam  Sladden   the  sum  of  legal  right  by 
8002.,  and  to  his  executors,    &c.  and  different  legacies  any  interest 
\b  three  nephews,  gave  and  bequeathed  to  the  child  under  the  Will; 
or  children  of  his  late  nephew  John  Hughes  the  sum  f "®  ^^J  '**^" 
rfaOO/.;    and  directed,    that   his  executors,    the  said  "°^  *  '®^^^^' 
MWom  Sladden   and   Thomas  Strnmonds,    herein  after  ^i ' j  *-q  \^ 
nttied  and  appointed,  should  mthin  six  months  after  ^^  ^  apecifio 
lui  decease  place  out  at  interest  the  said  sum  of  200/.,  trusts  imposed 
ia  trust  for  the  said  child  or  children;  that  the  inte-  apoqthem,di8«' 
leit  shodid  accumulate  during  minority,  and  from  time  tinct  from  their 
tD  time  be  made  principal;  and  by  his  "  said  trustees"  appointment, 
«r  the  survivor  of  them,   his  executors  or  admmistra-  J*  ^*JJ^^^^^ 
tan,  be  placed  out  at   interest;   and  that  his  ''  said    .  ,  * 

f  trqstees,"   &c.   should    divide    the    said    legacy  and  ^i^^^  trastees 
lecoBmlation,  when  the  eldest  child  should  attain  the  of  the  residae; 
ip  of  twenty-one,  &c.     The  testator  then  gave  to  hi^  which  reqm'res 
■iece  Mary  Plummer  SOOL  ;  and,  after  several  other  lega-  a  strong  and 

6m,  gave  the  sum  of  400/.  unto  the  said  WiUiam  Slad-  ^'«^«n^'  *^o«gh 
Vol.  XIV.  N  den  not  irresistible, 

presnmption. 


IM 
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Pbatt 

Sladdbn. 


dem  and  nfmqt  Skmmo^ds^  and  tha  survifor  of  thflBj 
his  axei^utan  and  adnmistratoni,  upon  trust  tb  kMsil 
the  same  in  the  ftinds  in  the  names  of  them  aiid  #M 
survivor^  upon  the  trusts  to  and  for  the  soveval  us«h 
intents  and  purposes^  hereinafter  mentioned  of  and  tson- 
eeming  the  same. 

The  testator  then  declared  the  trust  of  that  fund  foi 
EUzabethf  the  daughter  of  his  late  nephew  John  Chle 
for  life:  and  that  he  relied  on  his  ''  said  trustees**  to 
apply  it  for  her  maintenance;  and  after  her  decease  he 
gave  the  said  sum  of  400/,  among  the  other  childrra 
of  John  Cloke;  and  in  case  of  the  death  of  any  in  the 
life  of  ElUabeih^  leaving  iasue,  that  share  to  go  ta  Mid 
amongi  and  be  in  tms t  lbr»  such  issue.  Hf)  guve  to 
Sladden  and  Simmmds  600A  5  per  eenU^  ia  trust  M 
pay  the  interest  and  dividend9  to  his  nieoQ  M^xry^  fw 
fbr  Ufe;  and  after  her  death  upon  trust*  thi^  thf^ 
and  the  survivor,  &c.  aball  pay  the  interest,  &a  ti 
his  nieoe  FraneeM  Taylor  for  life;  and  aftier  her  dosA 
upon  &rther  trust  to  transfer  the  principal  to  the 
children  of  his  nephew  John  Hughesy  subject  to  dw 
same  trusts  and  oontingenciea  of  survivorabip  as  hero- 
in before  direpted  with  respect  to  the  sum  of  HOQL 
herein  before  given  to  them.  The  Will  then  proceeded 
thus: 


€i 
€{ 
€€ 
t€ 
t€ 

*4 


^*  And  I  do  hereby  4ii^ct>  that  all  the  above  legih 
cies  by  me  given  shall  be  paid  by  my  executora  witb< 
in  six  months  next  after  my  death;  and  charge 
and  subject  my  personal  estate  with  the  paymiiht  el 
the  same;  and  I  fiuther  direct  that  my  debts  and 
funeral  expences  the  charges  of  proving  thia  my 
.Will  and  all  other  incidental  charges  and  expenoef 
shall  be  paid  out  of  ih^  residue  of  my  personal 
estata  and   which    I    haw    not  herein  disposed    ol 

"and 


dASfid  IN  CHANCERY. 

*  Mi  I  do  heteby  mak^  iloihinate  constitute  ahd  ap^ 
^  {iMnC  the  HiM  WiUiam  Sladden  and  TTiomas  Slmmands 
« cteaiW^  bf  this  my  last  Will  and  Testament :  Pro- 
**  Tided  and    my   will    and    meaning    is  that    my  sdd 

*  trustees  and  executors  herein  before  liamed  and  the 
^  sti^nvor  of  them  and  the  executors  and  administrators 
^  of  such  survivor  shall  and  may  at  all  times  in  the 
*^  first  place  reimburse  and  indemnify  themselves  and 
*^  himself  respectively  and  deduct  and  retain  to  them- 
'^  selves  and  himself  respectively  out  of  the  said  trust 
'^premises  respectively  all  such  costs  charges  da- 
**  magei  and  expenses  aii  they  or  either  of  them  shall 
'^•or  may  at  any  time  expend  lay  otit  or  be  put  utito 
"  te  or  by  feason  or  means  of  all  any  ot  either  of  the 
''tnints  hereby  in  them  reposed;  and  that  neither  df 
^  diMi  ihaD  be  answerable  for  any  loss  which  shall  or 
'^'fliay  happen  to  any  of  the  said  trust  premises  unless 
^  foeh  loss  happen  through  his  or  their  wflful  neglect 
''  o#  default  nor  one  for  the  other  or  others  of  them 

nor  for  more  monies  than  shall  actually  come  to  each 
of  their  hands  respectively:  but  each  and  every  of 
fliem  for  hii)  and  their  own  acts  deeds  receipts  neglects 
or  de&ultit  only:  nor  any  loss  Whldh  shall  or  majr 
hikppen  by  occasion  of  depositing  any  money  in  tlie 
hands  keeping  or  custody  of  any  public  or  common 
banker."" 


19^ 


<« 


1807. 


J^RATt 
V, 

Sladdbn. 


By  8  codicil  the  testator  gave  to  Mart/  Fox  some 
^^ecffio  articles  of  futnitore,  to  be  selected  and  deli- 
▼fetfjd  tb  her  by  his  executors  in  his  Will  nsfmed  atid 
»i|»poiilttd;  Knd  as  to  all  the  resty  veAAne  and  remam- 
4^,  ef  his  housdfiold'  fumitnrcf,  plate,  linen,  and 
c^na,  he  gave  mA  beqtieathed  the  lise  of  the  slune 
to  his  siater  Elizabeth  Bimmafuk  for  life ;  aiid  he  directed 
•n  inventory  to  be  taken  by,  or  by  the  order  of,  his 
exeeutorsy    within   one  month    after    hit    decease;  and 

N  2  from 
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Pratt 
Sladden* 
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from  and  iminefdiately  after  the  death  of  Ina^  sister 
JSlizabetk  Simmonds  he  gave  and  bequeathed  aU  suck 
household  furniture,  plate,  linen,  and  china,  unto  fFt^ 
Uam  Sladden,  and  to  his  executors,  &c.  and  he  directed 
the  same  to  be  a  vested  interest  in  the  said  William 
Sladden  immediately  on  the  testator's  decease,  subject 
to  the  use  thereof  to  his  sister  Elizabeth  Simmonds  for 
her  life. 


The  testator  died  without  bsue  and  unmarried. 

The  B3I  was  filed  by  the  three  nephews  of  the  tes^ 
tator  and  his  niece  Matt/  Plummer,  against  the  execu- 
tors a,ni  Elizabeth  Simmonds,  the  sister  of  the  testator^ 
and  wife  of  Simmonds ,  the  executor  praying  on  ao- 
cout,  with  reference  to  their  legacies;  and  n  decla- 
ration, that  the  testator  died  intestate  as  to  the  resi- 
due of  his  personal  estate ;  and  a  distribution  among 
his  next  of  kin ;  which  was  claimed  by  the  executors: 
for  their  own  benefit. 

Mr.  Alexander  and  Mr.  Roupell,  for  the  Plaintifls; 
contended,  that  upon  the  whole  of  this  Will  these  exe- 
cutors were  intended  to  be  mere  trustees ;  and  therefore 
could  not  take  the  residue  beneficially. 

Sir  Samuel  Romilly  and  Mr.  CuUen,  for  the  Defend- 
ant, insisted  upon  their  legal  right  to  the  residue: 
one  of  them  only  having  a  legacy ;  and  farther,  the  m- 
tention  to  give  it  by  the  appointment  of  them  as  exe- 
cutors immediately  following  the  direction,  that  the 
debts,  funeral  expences,  &c.  should  be  paid  out  of 
the  residue  of  his  personal  estate :  that  clause  according 
to  the  copies  of  the  Will  proceeding  thus: 


**  And  which  I  have  not  herein  before  disposed  of.** 

Upon 
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Upon  fnspectioii  of  the  probate  however  die  word  ap-         1807. 
petting   to   be    ''herein/*  that  argument  fdl   to   the 
gionnd* 


Pratt 


Slaoobn. 


The  Master  of  the  Rolls. 
So  long  as  the  doctrine  pf  the  Court  with  regard  to  ^c.  Wh. 
the  right  of  executors  to  the  residue  of  personal  estate, 
not  expressly  disposed  of,  shall  stand  upon  its  present 
fixiting^  it  is  impossible  to  lay  down  any  rules  to  prevent 
the  frequent  recurrence  of  this  question ;  for,  as  it  is 
always  open  to  the  next  of  kin  to  shew  intention  from 
the  particular  wording  of  the  Will,  adverse  to  the  effect 
of  the  legal  appointment  of  executor,  the  circumstances, 
from  which  it  may  be  endeavoured  to  deduce  that  in- 
tention, may  be  infinitely  varied.  Some  Judges  have 
been  disposed  to  give  way  to  a  very  slight  indication  of 
intention  against  the  executors ;  and  almost  to  put  them 
upon  proof  of  an  intention  in  theu:  favour.  The 
modem  doctrine  however  is,  that  the  executor  shall 
take  beneficially,  unless  there  is  a  strong  and  violent 
.  presumption,  that  he  shall  not  so  take ;  for  Lord  Jhurlow 
-used  too  strong  an  expression,  when  he  said,  it  must  be 
an  irresistible  inference  ( 56  )• 

The  circumstances,  here  relied  on,  as  indicating  such 
Intention,  are,   first,  that  in  different  parts  oiF  the  Will 
lie   gives    his    executors    the    appellation    of  trustees: 
Sdly,  that  he  clearly  makes  them  trustees  as  to  part  of 
the  property;  and  Sdly,  that  he*4ias  given  several  di- 
rections, which  would  have  been  altogether  imhccessary, 

upon 

(M)  Ante,  Vol.   II,  471,      tbo  note,  ante,  Vol  I,  362,  to 
^eimell  v.  Lewthwaite ;  see      Navne  v.  Finch. 
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l897«         upon  the  supposition,  tbat-  they  were  to  taks^  ior  thw 

>r«^  own  henefit.    As  to  the  first,  it  is  true,  that,  if  9?^fQii* 

"Pratt 
^  tors  are  appointed  expressly  in  trust,  they  cannolt  tiik# 

Sladdbn.  beneficially;  for  the  trust  is  co-extensive  with  the  of- 

Execotors,  ap-  fice  of  executor.     They  take    nothing    but    in    trust; 

pointed  ex-  ^nd,  if  it  is  not  declared,  for  whom  they  are  trustees, 

pressly  m  ^j^^  ^^^  ascertains,    that  the  trust  is   for  the  next  of 

^  ,.     kin.    No  case  has  been  cited  to  shew,  what  would  be 

resMiM,  lUMiis- 

posed  of  not  ^^  efkct  of  giving  them  the  appellation  of  trustees, 
beneBcially,  where  they  are  appointed  executors  by  a  distinct  ckiuse, 
but  in  trust  without  any  qualification  or  restriction  whatsoever  (  37  )• 
for  the  next  But,  if  the  testator  imposes  specific  trusts  upon  his 
of  kin.  executors,  with  regard  to  which  they  may  with   strict 

propriety  be  called  trustees,  it  would  be  a  very  strained 
construction,  that,  because  he  does  so  call  them,  he  must 
mean  to  make  them  trustees  with  regard  to  the  whole 
of  the  property  they  take  as  executors.  In  the  instances, 
in  which  this  testator  directs  particular  sums  to  be  in- 
vested upon  particular  trusts,  he  calls  them  trustees,  and 
mentions  them  as  such,  only  with  reference  to  the  object 
of  each  trust,  and  the  direction  for  the  execution  of  it. 
It  is  true,  there  is  a  clause,  which  is  contended  to  be  of 
a  more  general  nature ;  in  which  he  calls  them  execntOTB 
and  trustees:  viz.  where  he  provides  for  their  indem- 
nity, &c.  That  however  is  done  with  perfect  propriety^; 
for,  having  appointed  his  executors  to  be  trustees  fer 
specific  purposes,  he  indemnifies  those  executors,  so 
being  made  trustees,  against  all  the  costs  and  cluffges 
they  may  incur  in  the  execution  of  such  trusts.  By  llie 
antecedent  clause  he  had  provided  for  all  the  general 
charges  and  expences,  that  might  affect  the  wh<^ 
body  of  his  estate;  directing  those  charges  and  ex- 
pences to  come  out  of  the  residue.  But  the  charges, 
that  may  be  incurred  in  the  execution  of  the  trusts,  he 
directs  them  to  deduct  and  retain  out  of  the  trust  pre- 
mises 
(57)  See  post,  Dawmm  v.  Clark,  Vol.  XV,  409.  XVUl, 
247. 


i 


CASES  IN  CHANCERY4 

miies  retpectivsly.  His  meiurfng  is  obTious;  thai  aH 
general  charges  and  expendes  are  to  he  borne  by  the 
whole  estate;  which  he  calls  "  residue;'*  but  thai 
after  the  separation  of  the  trust  funds  ea^h  fund  AaU 
bear  the  charges  and  ezpencesj  incident  to  its  miuiage^ 
ment. 
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Wfft. 


PBATt 
SLADBBli. 


But,  if  that  were  not  so  plainly  and  obviously  his 
aaeaning,  I  should  have  inferred^  thatj  when  he  called 
them  trustees,  he  meant  to  speak  in  the  limited  sense^ 
in  which  he  had  so  constituted  them.  There  is  a  case^ 
which  in  this  particular  is  applicable  to  the  present: 
Baiieley  v.  Windle  ( 58  )•  The  result  is  corr^t  in  the 
Report;  though  the  case  itself  is  rather  imperfectly 
stated.  The  Will,  according  to  the  Begiaier's  B^ok, 
conduded  thus: 


"  I  do  desire  my  brother  R.  W.  to  be  my  executor 
**  and  trustee  to  and  for  my  sister  Batieley  and  bet 
•'  children." 

Upon  the  second  point,  it  is  said,  that  part  of  this 
property  is  undoubtedly  given  to  the  executors,  as 
trustees ;  and  one  of  the  funds  might  possibly  fall  into 
the-  residue;  as*  the  object  of  that  trust  might  faiL 
It  ia  said,  the  executors  being  trustees  of  that  fund^ 
they  shall  not  be  entitled  to  it;  and  then,  if  there  ia 
any  thing,  which  might  pos^sibly  become  residue,  which 
they  coidd  not  take,  there  can  be  no  part  of  the 
residue,  which  they  can  take.  I  know  no  authoritj* 
fbv  the  first  proposition;  and  if  that  were  true,  the 
aecond  would  not  flow  from  it.  If  the  executor  by  be- 
ing appointed  a  trustee  of  the  whole  of  the  personal- 
estate,  is  ab  initio  entirely  excluded  from  the  residue, 

he 

(«)  2  Arc.  c.  a  n. 
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he  is  not  the  more  entitkd  to  any  thing  as  residae,  be* 
cause  part  by  lapse  or  otherwise  happens  to  become 
residue.  But  if  he  is-  not  originally  excluded  from  the 
residue  by  being  constituted  trustee  of  the  whole, 
what  is  to  prevent  his  taking  any  thing,  that  may  ulti- 
mately form  residue ;  whether  originally  given  to  him  as 
trustee  for  another,  or  given  directly  to  any  other  per- 
son ?  If  not  excluded^  he  stands  as  residuary  legatee 
to  all  intents  and  purposes;  taking  every  thing,  that 
becomes  re'^idue  in  any  way ;  no  matter  how  given  ori* 
ginally. 


Supposing  the  law  to  be  otherwise,  and  that  Ae  exe- 
cutor cannot  take  any  specific  fund,  of  which  he  had 
been  at  first  appointed  t^stee,  l)ow  is  he  to  be  pre* 
vented  from  taking  that  part,  of  whicih  by  no  disposition 
or. intendment  of  any  sort  he  had  been  ever  constituted 
trustee  ?  Upon  such  a  ground  t)ie  executor  never  has 
been  excluded. 


An  argument  is  then  used  from  the  manner  of  giving 
some  directions :  1st,  with  regard  to  the  payment  of  the 
charges,  attending  the  execution  of  the  Will,  out  of  the 
residue:  ^dly,  as  to  the  indemnity  of  the  executors 
against  losses  in  any  way ;  particularly  by  depositing 
money  with  bankers :  3dly,  for  an  inventory  of  specific 
articles,  to  go,  after  the  use  for  life  given  to  a  certain 
person,  to  one  of  the  executors.  It  is  said,  all  these 
directions  are  unnecessary,  if  the  testator  understood, 
that  the  trustees  were  to  take  the  residue  for  their 
own  use.  They  would  pay  the  charges  of  course :  the 
loss  would  be  theirs:  the  inventory  for  their  own  be« 
nefit  only. 

But  little  reliance  is  to  be  placed  upon  clauses  in  a 
Will,  which  are  contended  only  to  be  unnecessary.    So 

many 
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many  unnecessary  directions  ordinarily  find  their  way 
into  WiSls,  even  those,  which  are  not  inaftificially 
drawn,  that  it  would  be  too  much  to  infer  direct  and 
clear  intention  from  the  use  of  them  in  any  given 
case.  The  testator  throws  together  his  debts,  fu- 
neral expences,  charges  of  proving  his  Will,  and  all 
incidental  expences;  and  then  directs  the  whole  to 
come  out  of  the  residue.  Hi^  meaning  one  does  not 
very  precisely  see :  whether  he  had  a  notion,  that  he 
could  first  provide  for  his  legatees,  before  his  debts, 
&c;  or  he  intended  only,  that  general  charges  should 
not  in  any  w&y  affect  the  legatees ;  but,  that,  until  a 
fund  for  the  legacies  should  have  been  completely  se- 
parated from  the  general  fund,  the  general  fund 
should  bear  all  charges  of  every  description :  it  being 
by  the  subsequent  clause  provided,  that  the  trust 
funds  should  respectively  bear  their  particular  charges. 
The  provision  might  be  unnecessary :  but  it  furnishes 
no  strong  inference  of  intention  against  the  execu* 
tors. 
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When  this  part  of  the  Will  was  first  read,  and  it 
purported  to  be  a  direction  to  pay  these  several  charges 
out  of  the  residue,  which  he  had  not "  herein  before  '* 
disposed  of,  it  was  supposed  to  afford  some  argument 
lor  the  executors :  as  implying  that,  though  not  disposed 
of  by  any  thing  heretofore  said,  he  was  about  imme- 
diately to  dispose  of  it  by  the  appointment  of  execu- 
tors. That  argument  falls  to  the  ground.  But  the 
•flfect  is  only  to  leave  the  executors  without  the  benefit 
of  it^  and  not  to  raise  a  clear  inference  i^ainst  them. 
It  was  true,  that  he  had  not  then  disposed  of  it.  Must 
hf  be  taken  to  mean,  that,  when  he  shall  have  finished 
the  Will,  he  will  not  have  disposed  of  it,  but  intends 
to  die  intestate  with  regard  to  it  f  I  cannot  think,  that 
such  is  the  fair,  still  less,  that  it  is  the  necessary,  con- 

struction. 
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struction.  Tbe  airgwuent  up4m  the  dkectim  foE  a« 
imrentofy  was  given  up :  the  bendiC  being  to  tetelt  to 
one  of  the  executors  onljr. 

There  would  perhape  have  been  an  argument  against 
them,  if  by  tbe  codicil  there  had  been  any  bequest  im 
tbe  two,  such  as  there  waa  in  Howard  v.  Wood{B9y  Bui 
that  does  not  arise  here ;  for,  the  new  bequest  by  the 
codicil  being  to  one  only,  it  was  necessary  to  nMdce  it^ 
in  order  to  take  the  yaat  interest  out  of  the  other.  Oa 
the  whole,  not  being  ab)e  to  discover  any  clear  intenticMi 
in  tlie  testator  to  exclude  his  executoss  from  the  bene- 
ficial interest  in  the  residue,  I  iMist  declare,  that  fbef 
are  entitled  to  it. 

DismisB  the  Bill:  the  legacies  being  paid. 

(60)  Ante,  Vol.  IV,  16. 


1807. 
Aug.  17M. 
Maintenance 
idlowedy 
against  a  di- 
rection for  ac- 
cnmolatioD, 
ooly  where  it 
is  for  the  be- 
ne6t  of  the 
infants;  the 
chance  by 
snrriving  be- 
ing eqiisl ;  sod 


ERRAT  V.  BARLOW. 

IJNDER  a  reference  to  the  Miaster  to  intpm, 
whether  the  father  of  the  infants,  entitled  nnder 
a  bequest  of  SOOOL  charged  upon  real  estate,  upon 
trust  for  the  yonnger  children  of  tho  testatom^ 
daughter  EUzabetii  Errai,  to  accumuhte  during  their 
minoriCyr  and  payaUe  equally  among  them  at  their 
ages  of  twenty-one,  was  of  afailitjr,  the  Master  reported, 
that  he  was  not.  A  Petition  was  therefore  jH^sented ; 
praying  an  allowance  for  maintenance  out  of  the  intei^st 
of  the  fund. 

TAa: 


no  other  inte- 
rest, to  tske  oBcct  upon  airy  contingency,  will  be  defeated. 


Errat 
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Tke  Lord  Chancellor.  JW7. 

1  have  locdced  through  all  the  cases  upon  this  sub^ 
ject.  Whea  QreenweU  y.  GreemweU{60  )  was  first  8tated» 
the  observation,  made  by  Lord  Rosslyn^  was>  that  the  Barlow. 
application  to  him  was  to  make  a  Will  for  the  testa- 
tor: but  two  cases  were  produced  upon  that  occasion. 
As  to  the  case  of  Cavendish  v.  Mereer  (  61 ),  where  there 
Is  an  express  direction  for  accumulation,  it  is  strong 
to  say,  that  direction  shall  not  have  effect.  That  was 
a  case  howev^,  in  which,  if  I  collect  the  effect  of  it 
right,  the  father,  the  mother,  and  the  children,  had 
smong  them  the  title  to  the  property,  that  was  to  produce 
the  interest.  The  children  had,  as  among  themselves, 
m  equal  chance  to  take  the  capital  with  the  accumu- 
ktion;  and  the  mother,  who  was  entided  under  the 
limitation  over,  consented  to  the  application.  That 
case  therefore  is  an  authority  only,  that,  where  the 
Court  sees,  that  it  is  for  the  benefit  of  the  infimts,  the 
chance  of  surviving  being  equal,  and  can  procure  the 
consent  of  all  persons  interested,  the  Court  will  take 
the  chance  of  controverting  the  direction  of  the 
TVill. 

As  to  the  case  ( 62 )  before  Lord  Thurhnv,  I  cannot 
bring  myself  to  think  that  case  properly  decided;  as 
KRpon  certain  contingencies  both  the  principal  and  the 
ismterest  would  have  gone  to  individuals,  who,  not  only 
^d  not,  but  could  not,  consent ;  not  being  then  in  exist- 
In  the  event  of  the  death  of  a  child  under  the 
of  twejity-one,  leaving  issue,  the  accumulated  pro- 
perty 

(jM)  Ant»,   Vol   V,  IM.  Ill,  \%  2  SwanU.  49S.    Hk" 

^ee  Lomax   v.    Lamax,    Ex  ley  y,   Bannitier,    4  Madd, 

pEHatte  KebbU,  XI,  48,  604.  275. 

^fiWia^ra  V.  Ckapman,  XII,  (01)  Ante,  Vol.  V,  195,  u. 

^Q.     Aynsworih  y.  PraUkeit,  (62)  Faubdl  v.  NoMk,  ante, 

XlU,  391 ;  and  the  ooioe,  Vol.  V,  197>  n. 
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perty  would  have  gone  to  that  issue ;  and  how  the  Court 
could  give  to  the  infants  that  property,  which  in  that 
event  would  belong  to  others;  I  cannot  conceive. 

.  The  result  is,  that,  if  the  chance  of  surviving  is 
equal  among  all,  and  no  other  interest,  that  upon  any 
contingency  would  take  effect,  will  be  defeated,  main- 
tenance shall  be  allowed  out  of  the  interest :  but  it  is 
impossible  to  give  it,  where  in  any  event  under  the 
operation  and  construction  of  the  Will  th^t  interest 
may  possibly  belong  to  other  persons.  In  diis  case 
future  children  coming  into  existence  may  take  shares : 
but  it  is  not  stated,  to  whom  this  property  is  to  go,  if 
all  the  children  should  die  under  the  age  of  twenty-one. 
The  Petition  must  therefore  stand  over,  until  I  can  see 
the  Will  (63). 


(63)  See  the  Order  for 
Maintenance  in  this  cause  by 
the  Matter  of  the  Rolls,  stated 
from    the  Register's    Book, 


4  Madd.  279,  Haley  v.  Boh- 
nisier.     Stretch   v.    Waikimf^ 
1  Madd.  253. 


1807. 
Aug.  11th. 
Commissioners 
of  Bankruptcy 
removed  for 
misconduct ; 
but  are  not 
to  pay  Costs. 


SCARTH,  Ex  parte. 

THHE  subject  of  this  petition  was  a  complaint  of  th^ 

misconduct  of  the  Commissioners  in  a  country  Com 

mission  of  Bankruptcy  by  disobeying  an  Order  of 

Lord  Chancellor^  and  in  other  respects. 


Su*  Samuel  RomiUy^  in  support  of  the  Petition^ 
pressed  for  costs  against  the  Commissioners;  observ-^ 
ing,  that  he  thought  there  had  been  instances  before 
Lord  Rosslyn. 

The  Lord  Chancellor  said,  he  could  remove  Com- 
missioners of  Bankruptcy  for  misconduct ;  but  did  noC^ 
recollect  any  instance    of    making    them     pay    costs  ^ 
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and,   though    strongly,   disapproving    the    conduct    of         1807. 
these  Commissioners,  would  not  take  that  course ;  but       ^  ^"^"^^ 

SCARTH 

would  not  permit  another  Commission  to  be  directed  to      ^       ^ 
them  (64). 

(fl4)  See  Ex  parte  Scarth,  post.  Vol.  XV,  293. 


COFFIN  V.  COOPER.  l«W- 

Aug.  1{(|A.. 

A    MOTION  was  made  by  a  purchaser  in  the  Master's    Purchaser    . 
Office,  that  he  may  be  discharged  from  his  con-  cannot  insist 
tract :   the    Master's    Report,  made    two   months    ago,  ®**  b^W  dii* 
t>eing  against  the  title:   but  an  Act  of  ParUament  had    ^^     ^'^^ 
been  since  obtained,  upon  the  25th  of  July.  defectire  title*' 

if  capable  •  of 
Mr.   Thomson   and   Mr.  DameU,  in  support  of  the  being  made 

IVIotion,    contended,  that  the    rule  is   established,  that,  gpod  within 

iF  the  vendor  cannot  make  a  title  at  the  date  of  the  ■  reasonable 

Keport,  the  purchaser  has  a  right  to  be  discharged.       **"*® ;  as  to   . 

which  the  Ven- 

Sir  Arthur  Piggoit,  in  opposition  to  the  Motion,  was       .      ternw 
stopped  by  the  Court 

The  Lord  Chancellor. 
There  is  no  such  rule,  as  is  suggested.  Where  the 
blaster's  Report  is,  that  the  vendor,  getting  in  a 
^Orm,  or  getting  administration,  &c.  will  have  a  title,  • 
^Vie  Court  will  put  him  under  tei-ms  to  procure  that 
^l)eedily.  In  Whittaker  v.  Whittaker  (65)  Sir  JBofi^r^ 
^^ackreth  wished  very  much  to  be  discharged  from  the 
^^ontract;  and  Lord  Kenyon  would  not  hold,  that  the 
"^^ndor  was  to  be  bound  during  six  years,  while  all 
^^Ir.  Wilkinson'B  affairs  were  winding  up. 

(C5)  4  Bra.  C.  C.  31.     See  ante,  Vol.  X,  699. 
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„^^^-  PEARCE  V.  CRUTCHFIELD. 

Nov.  20th. 

Injunction  up-  A  N  Order  was  made  just  before  the  Vacation,  that 

on  affidavit  of  ]y|„^  Farmer  should  attend  in  Court  oil  this  day ; 

?  '^  ^. ,  restraining  her  in  the  mean  time  from  all  communication 
mamage  with  .^t_  i.  ,  n  •  i .  «. 
.  .  ^  -  witii  a  young  man,  of  the  age  of  eighteen ;  upon  am- 
azed eiffhteen  ^^^^^  ^^  ^^  intended  marriage  between  them :  a  pro- 
restraining  secution  having  taken  place  for  a  conspiracy  for  that 
comrauiiiea-  purpose  by  taking  the  infant  from  a  school,  where  he 
tioB  with  him  had  been  placed  by  his  guardians.     Mrs.  Farmer  was  a 

until  farther  widow,  aged  thhty-five. 

Orderj  and  ^            ^     • 

tha  Ofd      At  AflSdavits  were  produced ;   stating    fruitless  attempts 

Ihe  botiae  ^  serve  her  during  the  Vacation :  once  at  a  house  in 

i^Moh  appear-  Ci>M  Bath  Fields  :  the  owner  of  which   said,  first,  that 

ed  to  be  the  she  was  not  at  home;   and    afterwards,  that,  hearing, 

last  phce  of  persons  had  called  to  inquire  for  her,  she  had  left  the 

abode,  thotigh  bouse  j  and  was  gone  to  the  country.      She  was  thea 

fc       **  iL«aj  ^^^^  ^  ^^^  house  of  another  person  in  King  Street, 

%,^  ^    *M  ^  Westminster :  but  she   could   not  be   seen  there ;    and 
Be  good  ser- 

Yj^^  afterwards  that  house  appeared  to  be  shut  up. 


The  Lord  Chancellor  granted  an  Injunction ; 
straining  Mrs.  Farmer  from  all  communication  with  this 
infant  until  farther  Order;    and   ordered,    that  service 
of  this  Order  at  the  house  in  King  Street ,  which  upon, 
the  affidavits  appeared  to  be  her  last  place  of  abode^. 
should  be  good  service. 

His  Lordship  at  first  had  some  doubt,  whether  the 
Injunction  could  be  extended  beyond  the  period  of  the 
minority;  but  afterwards  granted  it  generally,  untilr 
farther  Order ;  observing,  that  care  should  be  taken  to> 
prevent  communication  with  this  infant,  until  the  Court 
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M  sue,  that  he  can  exercbe  his  free  will.    His  Lord-         1807. 

ship  abo  hesitated  to  order  service  at  a  house^  that  was       -p^^^^^ 

shut  up,  to  be  good  service ;  but  made  the  Order  upon  „^ 

I  suggestion^  that  some  person  was  residing  in  the  house ;  Crutchpibld 

ibserving,  that,  if  it  appeared,  that  part  of  the  fraud 

xmsists  in  keeping  out  of  the  way  to  avoid  service,  the 

CSourt  will  find  the  means  of  reaching  it 


ANONYMOUS.  180»- 

Nov.  2d. 
I^'R.  LEWIS  moved,  that  a  Solicitor  should  be  com-    Writ  of  exe* 

mitted  for  a  contempt,  by  not  paying  money  into  cation  only  in 

Court    under    an  Order;   stating    the  practice    to  be,  ^®  ^••^  ^  * 

tlutt  a  writ  of  execution  is  served  only  in  the  case  of  P*^y  •     A 

stranger  must 

™^'  be  served,  first, 

with  an  Order 
The  Register  (66)  however  took  th6  objection,  that  to  pay  the  mo- 

un  Order  to  commit  in  the    first    instance  cannot  be  ney  by  a  given 
luide.  day,  and,  in 

case  of  default. 

The  Lord  Chancellor.  ^>*  •«  Order 

The  practice  is,  as  it  is  represented  by  the  Register.    ^  P*^  ^^  *°" 

KVm  are  correct  in    statinsr    that   there  is  no  writ    of         .      ^ 

.       ,  o  1  stand  com- 

sxecution,  except  m  the  case  of  a  party :  but  agamst  „.:i*gj 

^    person,  who  is  not  a  party,   you    go  as    near  that, 

^  you  can:  first,   getting  an  Order  upon  him  to  pay 

^y  a  given  day  ( 67 ) ;   and,  if  he  does    not   pay,  then 

^ou  come    for    another  Order,   that   he  shall  pay  by 

^>iother  day  or  stand  committed  (68).     Take  the  Order 

(66)  Mr.  Crofts.  Biggins r. ,  Vol.  VIII, 

<67)  The     old  practice  to      381. 
liQve  for  payment  ftnrthwith         (68)  So  in  Bankmptcy,  Ex 
^red :  2  Dick.  691.    Ante,     parte  Davison^  1  GfynSfJam. 

227. 
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1807.  WHITE  V.  HALL. 

Bee.  Bth. 

Order  to  TITR*  BELL,  for  the  Defendant,  on  this  day,  being  a 

amen^    npon  continuation  of  the  Seal  from  the  4th  of  December. 

Petition  at  the 

Xotti  after  no-  "^^^^^^  ^  dismiss  the  Bill  for  want  of  prosecution ;  in- 

tioe  of  Motion  listing,  that  he  was   entitled    to   that  Order ;    though 

to  dismias  for  the  PlaintifF  had  after  notice,  hut  before  the  Defendant 

want  of  pro-  could  move,  applied  by  Petition  at  the  Rolls,  and  ob- 

lectttion  for      tained  an  Order  to  amend  on   the  day,   on  which  the 

the  Seal,  the    Motion  should  have  been  made. 
day,  on  which 

the  Order  was 

obtained  and         ^^  Lord  Chancellor  held,  that   the  Plaintiff  wa& 

the' Motion       ^  time;   and    refiised  the  Order,  prayed    by  the  ^ 

'  eould  Dot  be      fendant. 

made,  regular* 
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ARROWSMITH,  Ex  parte.  1807. 

Nov.  4th. 
pHlS  Petition  was  presented  by  the  Solicitor,  who  was      Upon  super- 
charged with  the  costs  by  the  Order,  pronounced  seding  a  frau- 
r  Lord  jBriiiwe,  in  the  Petition  £a: />ar/e  Conway {Gd)  ^'°'}^^^  Cam- 
ion superseding   a  Commbsion  of  Bankruptcy.     The  '"*®**^^  ®^ 
ayer  of  this  Petition  was   to  vary  the  former  Order  in    ,      ^  J?  .^ 

^  '^^P^^*-  charged  with 

Costs  as  well 
Mr.  Richards  and  Mr.  Lewis,    in  support  of   the  as  the  other 

Petition.  parties;  ex- 

cept as  to  a 

Sir  Samuel  Romilly  opposed    the  Petition ;    insisting  criminal  pro- 
Kin  the  danger  of  relaxing  the  rule,  by  which  in  these  *®^"  ion »  no 
BBS  the  Solicitor  has  been  charged  with  costs  with  the  .•      *    r    k 
her  parties.  ruptcy,  and  in 

which  he  was 
The  Lord  Chancellor.  not  a  Defend- 

The  object  of  this  Commission  of  Bankruptcy  was  to  »nt. 
efcat  an   Execution;   and,  without  any  doubt  such  a    No  objection, 
orpose    may  be  legally  and   honestly  entertained    and  c  m    S 

2ted  upon.     If  a  party  is  really  under  circumstances,  in        . 
fcich  a  Commission   may  issue    against  him,   the  Com-  taken  out  for 
Ittion,  though   taken  out  with  the  express  purpose  of  the  express 
fifeating  an  execution,  is   taken  out  *  for  a  legal  \nd  purpose  of  de- 
gltimate  purpose  (70),     But  if  the  Commission  has  its  feating  an  £x« 
lAidation  in  nothincc  but  fiction  or  fraud  it  is  impossible  ^oution. 
>  hold,  that  the  Solicitor,  who,  as  an  Officer  and  Minis-      L     ^  ^  J 

ter 

•  •  • 

(09)  Ante,  Vol.  XIII,  62.         (70)  Ante,  Vol.  XI,  541, 

K  jMirle  Heywood,  XIII,  67 ;  and  the  note.  Ex  parte  Card- 

h  the  notes,  page  64.   XI,  ner^  1  Ves.  4r  Bea.  45.  1  Rose, 

tl.  377. 

Vol.  XIV.  O 
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1807.         ter  of  the  Courts   owes  a  duty  to    the  Court  and  the 
^^""^^  public,  can  more  pointedly  shew,  that  he  forgets  that 

Ex  narte  duty,  than  by  lending  himself  to  such  a  fraudulent  pur- 
pose. That  is  very  different  from  mere  negligence ; 
which  certainly  is  culpable,  but  not  in  the  same  degree 
as  a  direct  intention  to  be  engaged  in  the  design  oi 
bvertuming  an  execution  by  fraudulent  means.  TIms 
execution  was  levied  upon  the  I5th  ot  November,  1802; 
at  which  time  this  petitioner  was  absent,  having  gone  into 
Leicestershire.  He  returned  on  the  17th  ;  and  was  then 
applied  to  by  the  petitioning  creditor  and  another  person 
to  take  out  the  Commission.  The  only  act  of  bankruptcy] 
upon  which  the  Commission  stands,  is  a  denial  upon  that 
15th  o{  November,  the  day  on  which  the  bankrupt  went 
to  the  house  of  Williamson ;  where  he  continued  from 
that  day ;  and  it  appears  clearly,  that  it  was  not  thoughl 
suiHcient  to  rely  upon  that  act  of  bankruptcy :  an  addi- 
tion to  the  deposition  being  made  by  one  of  the  Coip- 
missioners,  that  he  has  been  since  denied  in  that  house 
to  several  creditors.  I  have  always  understood,  that  the 
Court  expects  a  reasonable  degree  of  diligent  inquiry  t^ 
the  solicitor,  whether  there  is  a  petitioning  creditor's  debt 
and  an  act  of  bankruptcy ;  and  that  he  shall  not  lend 
himself  to  a  fraud  upon  all  the  proceedings  here,  as  well 
as  upon  the  party,  against  whose  interest  the  Commission 
is  directed.  The  object  of  preventing  fraud  is  not  to  be 
carried  to  a  degree  of  strictness,  that  would  raise  dif 
Acuities  against  a  solicitor,  fairly  endeavouring  to  satisf] 
himself,  whether,  though  doubts  appear,  they  may  no 
be  overcome ;  but  this  cannot  be  represented  as  a  casi 
of  mere  surprise.  A  solicitor  cannot  be  permitted  to  b< 
the  instrument  of  making  the  Commission  the  bankrupt* 
Commission.  It  is  astonishing,  that  solicitors  of  grea 
[  *2ll  ]  *  name  will  engage  themselves  as  soUcitors  for  the  assig 
nees,  the  creditors,  and  the  bankrupt  also.  The  objec 
of  this  Commission  was  not  only  to  defeat  the  execotior 

bw 


Arrowsmith 
Ex  parte* 
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bat  abo  to  get  the  bankrupt's  certificate ;  which  was  ob-  1807. 

tained  within  two  months. 

As  &r,  therefore^  as  the  Order  has  subjected  the  so* 
lidtor  to  the  payment  of  the  costs  of  the  proceedings 
under  this  Commission^  considering  his  conduct  as  mere 
i^gligence,  it  is  negligence  so  mischievous^  that  he  must 
Jpay  those  costs.  But,  as  to  the  costs  of  the  prosecution, 
there  is  Considerable  difficulty  in  acceding  to  the  Order* 
This  creditor  has  convicted  some  of  these  parties  upon 
an  indictment  for  fraudulently  conspiring  by  means  the 
most  reprehensible,  that  is,  by  legal  means,  to  defraud 
him.  He  took  that  step,  however,  without  any  applica- 
tion here ;  which  he  might  have  made ;  and  it  is  a  strong 
Ineasure,  sitting  in  bankruptcy,  to  hold  that  criminal  pro- 
secution a  proceeding  in  the  administration  of  justice  in 
Ibankruptcy ;  and  still  more,  that  a  person,  who  was 
Jiot  a  Defendant  in  that  indictment,  should  be  affected 
Ifith  die  costs  in  this  way.  The  whole  expence,  how<« 
ever,  of  this  application  relates  equally  to  the  other 
^Tts.  The  Petitioner  therefore  must  be  relieved  from 
that  part  of  the  Order  at  the  expence  of  the  costs  of 
ihis  application^ 


ATKYNS  V.  WRIGHT.  'l80t. 

TNov.  1th. 
HE  Bill  prayed  an  account  of  the  execution  of  a     Motion  for 

trust  under  a  conveyance,  dated  the  13th  of  June^  production  of 

1783,  to  two  trustees,  for  payment  of  debts ;   an   ac-  ^^^^^  snd  pa- 

«ount  of  what  had  been  received  from  the  produce  of  the  P®'*'  referred 

'tniAt  estates^  &c*;  containing  various  charges  of  fraud  and   ,  "f,*" 

^  •        ■  ^  dant «  posses- 

collusipn  gion,  but  not 
described  by  the  Answer  or  Schedale^  and"  without  an  offer  to  produce 
them,  as  the  Court  shall  direct,  refused. 

Og 
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collusion  by  the  Defendants ;  particularly  by  indentures 
of  lease  and  release,  dated  the  20th  and  31  st  o(  January, 
1795;  by  which  one  of  the  Defendants,  the  survivor  of 
the  original  trustees,  was  discharged  from  the  trust,  and 
the  other  Defendant  was  appointed  trustee.  The  charges 
of  fraud  were  denied  by  the  answers. 


A  motion  was  made,  that  the  Defendant  Wright^  the 
new  trustee,  may  leave  with  his  Clerk  in  Court  the  uih 
dentures  of  the  12th  and  13th  ofJune,  1783,  and' se- 
veral other  deeds,  particularly  described ;  all  which  deeds 
lie  aidmits  by  his  answer  are  in  his  possession ;  and  an 
indenture,  dated  the  24th  oi  February,  1802,  purporting 
to  be  a  release  to  him  and  other  persons,  to  which,  by 
his  answer,  he  refers,^  when  it  shall  be  produced ;  with 
liberty  to  the  Plaintiff  to  peruse  and  take  copies,  &c. ; 
and  that  the  .other  Defendant  may  leave  with  his  Clerk  m 
Court  all  the  accounts  of  the  receivers  under  the  trust 
deed,  and  all  settled  accounts  with  receipts  and  dis- 
charges, admitted  to  be  in  his  hands,  the  bill  of  costs  in 
the  trust  to  the  year  1787 ;  a  deed  of  indemnity  tq  him 
from  the  new  trustee,  dated  the  3d  oi  January,  1794, 
referred  to  by  the  answer ;  the  particularsr  of  a  sale  of 
a  leasehold  house,  plate  and  furniture,  with  the  applica- 
tion of  the  produce ;  with  the  several  other  accounts  ad- 
mitted to  be  in  his  custody ;  and  also  all  letters,  written 
by  the  original  Cestui  que  trust  in  the  latter  part  of  his 
life  to  the  Defendant,  &c. 


Mr.  Hall   and  Mr.  Plowden,    in     support    of    the- 
Motion. 

Mr.  Richards,  Sir  Samuel  RomUly,  and  Mr.  Huim^ 
son,  for  the  Defendant,  opposed  the  motion,  as  agaiastr 
the  practice. 


The 
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7%e  Lord  Chancellor. 
Pomierly  the  practice  was,  that,  where  the  answer  did 
t  describe,  either  in  the  body  or  by  schedule,  which 
part  of  the  answer,  the  deed,  of  which  a  production 
8  desired,  the  Court  would  not  make  an  Order  upon 
tkm  for  the  production ;  as  it  could  not  determine  by 
Ung  at  the  answer  or  the  schedule,  whether  that  pro* 
stion  had  been  made  or  not ;  and  formerly  bills  were 
m^f  calling  upon  the  party  to  produce  deeds,  or  to 

forth  their  short  coptents,  &c.  If  that  sort  of  prac* 
$  is  to  be  restored,  there  is  no  doubt  in  this  instancej 
\tf  if  the  BiU  has  in  the  interrogating  part  been  so 
ned  as  to  call  for  an  answer,  that  would  entitle  the 
HUtiff  to  move  for  the  accounts  and  papers,  referred 
hk  these  notices,  this  answer  must  be  insufficient ;  for, 
Mij^  it  refers  to  divers  deeds,  accounts,  and  papera,  it 
»  not  describe  them.  *  With  regard,  however,  to  this 
"tScalar  deed,  the  release  by  Atkyns,  the  Bill  do^s  not 
Iter  to  have  been  drawn  with  the  knowledge,  that  such 
leed  existed ;  and  the  fact  of  its  existence  comes  out 
-die  answer ;  and  with  admission,  sufficiently  distinct 
ma  &ir  construction,  that  the  deed  is  in  the  possea* 
a  'of.  the  Defendant  Gra^an};  though  the  words  are 
tlanly  singular ;  speaking  of  deeds,  before  stated,  re* 
red  and  alluded  to ;  but  the  answer  does  not  contain 
pSsr  to  produce  that  deed,  as  the  Court  shall  direct. 
lb  Defendant  has  npt  4one  what  was  done  in  a  late 
le;  where;  the  Defendant  admitting,  that  he  had  th^ 
3d^  and  was  ready  to  produce  it,  if  the  Court  should 
[ttire  him  to  do  so,  Mr.  Fonblangue  contended,  that 

had  not  by  that  form  of  pleading  enabled  the  Court 
dispense  with  the  judicial  discretion  to  call  for  the  pro- 
etion,  or  not ;  and  I  thought  that  was  not  a  voluntary 
br,  that  ought  to  fix  the  Defendant ;  but  that  it  was  a 
abpission  to  the  discretion  of  the  Court,  and  no  dis- 
Dsation  with  the  discretion  pf  the  Court  not  to  order 
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Wright. 


Qualified 
submission  to 
produce  a 
Deed,  if  the 
Court  shall  re- 
quire it,  does 
not  fix  the  De- 
fendant; and 
deprive  him  of 
the  discretion 
of  the  Court 
as  to  the  pro- 
priety of  the 
prpdoction. 
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.VNy?.         the  production^  if  it  should  not  be  thought  jirGpex  to 

^^^^"^^  Ikiake  it.  *  Here  is  no  room  to  say^  the  answer  lesvetf  to 

^  the  discretion  of  the  Court,  whether,  having  regard  to  the 

TVright.      justice  due  to  both  parties,  the  Court  would  call  upon 

the  Defendant  to  produce  that  deed.  In  another  case 
I  said,  that  whether  the  party  was  or  was  not  capable  of 
iEflfect  of  set-  ^^^ting  forth  the  contents  of  the  instrument,  he  had  in 
ting  forth  the  a  great  measure  set  them  forth ;  and  for  the  truth  of 
contents  of  an  what  he  set  forth,  he  referred  to  the  instruments ;  there 
In8tniment,re- -was,  therefore,  no  question  of  production;  as  he  made 
ferred  to  for  fj^^  instrument  part  of  his  answer.  But  this  Defendant 
,  ^    ^^      ^      has  said,  in  substance,  that  he  denies  all  this  fraud,  neg* 

mMn^^ell^  "S*"***'  '^^  ""^l^"^^  «°"^"<^*'  ^*  which  he  is  charged; 
strament  part  ^^  whether  his  answer  is  true  or  false  in  that  respecf^ 
pf  the  Answer*  here  is  a  deed  that  is  not  impeached:  viz.  a  release  of 

all  claims  whatsoever,  as  in  the  said  indenture  will  ap? 
pear ;  and  claiming  the  same  benefit,  as  if  he  had  pleaded 
it.  He  must  produce  that  instrument  at  the  hearing  of 
the  cause;  but  his  answer  means  only,  that  in  this  stage 
he  does  not  put  his  defence  upon  a  plea  with  Prqfert^ 
stating  merely,  that  there  is  such  an  instrument,  which 
is  to  be  his  defence,  if  he  shall  produce  it ;  not  others 
wi^.  My  opinion  is,  that  upon  this  Bill  and  Answ&m 
the  Plaintiff  cannot  compel  the  production  in  this 
of  the  cause  (71 ). 

(71)    Anio,  Lady  Shaftes-  the  note,  159.    Post, 

bury  V.  Arrowsmith,  Vol.  IV,  ing  v.  Rigby,  XVllI, 

Wf  and  the  note,  72.    Dar-  and  the  references, 
pf n  V.  Clarke,  Villi  158,  and 
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1807. 
Nov.  9th,  nth, 

PICKETT  r.  LOGGON.  «»^  ^'*- 

Dec.  14/A. 

^HE  prayer  of  this  Bill,  filed  in  the  year  1800,  was     Conveyance 

a  declaration,   that  fhe  execution  of  indentures  of  ^y  I^^®  *nd 

lease  and  release,  and  bargain  and  sale,  a  fine,   and  a  _.  ***®  *° 

,1,  1..  .     J   t.     /.      J  Fine  get  aside 

surrender  of  copyhold  estates,  were  obtauied  by  fraud  weat  i 

and  imposition  on  the  Plaintiffs ;  and  that  an  undue  ad-  adeqnacy  of 
vantage  was  taken  of  their  ignorance  and  poverty ;  that  consideration, 
the  same  may  be  therefore  declared  fraudulent  and  void,  combined  with 
and  set  aside;  that  the  Defendant  may  be  decreed  to  misrepresenta- 
deliver  tip  the  freehold  premises,  and  to  surrender  the  ^^^J^  *°"   ®'"^" 
copyhold ;  and  an  account  of  the  rents  and  profits  since  j!     .    ^^   ^^^' 
fhe  death  of  William  Loggon,  under  whom  the  Plaintiffs,  j:g*-.gg 
Jdary  Pickett  and  Elizabeth  Kerman,    claimed  as   co-  p^nt  of  their 
heiresses  at  law;  the  Plaintiffs  undertaking  to  account  interests,  and 
|br  the  consideration,  received  by  them.  not  properly 

protected ; 

The  circumstances,  under  which  this  relief  was  prayed,  ^^^^''Kh  the 

were,  according  to  the  Bill,   and  the  evidence  for  the  .^*?'*^,  ^^ 

l^intiffs,   as  follows.     William  Loggon  died  upon  the  ♦«pi„ 

Sth  of  October y  1787 ;  seised  in  fee  simple,  and  to  him  before  the  Bill 

and  his  heirs,  according  to  the  custom  of  the  manor,  of  and  a  former 

freehold  and  copyhold  estates,  in  the  counties  of  Cam-  Bill  having 

bridge  and  Kent;  which  he  had  purchased.     In  August  ^*®o  dismiss- 

J788  an  advertisement  was  published  for  his  heir  at  law ;  ®^'  *^®  Plain- 

at  which  time  the  Plaintiff  Mary  Pickett  was  living  with  /    no  appear- 

her  late  husband  David  Ware  in  Yorkshire,  and  Eliza-  .    .!  .  . 

'  jection  not  be- 

beth  Kerman  with    her   husband  Thomas  Kerman,    in  inir  made  either 
Lincolnshire;   all  in  very  indigent  circumstances;    pro-  by  Plea  or  An^^ 
curing  their  livelihood  as  daily  labourers ;  and  Thomas  swer. 
Kerman  being  a  prisoner  under  sentence  of  transporta-     As  to  the  Ef- 
tion  for  felony.     Mary  Pickett  and  Elizabeth  Kerman  ^®*^^  ®^  "^*^•• 
in  consequence  of  that  advertisement,  having  received  ^^  ^L 
intelligence  of  their  brother  John  Carr,  since  he  went     m.     I^uonni 
abroad,  above  twenty-five  years  before,  in  the  event  of  limited  to  thp 

whose  time  of  the 
Bill  filed. 
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whose  death  without  issue  they  were  entitled  as  oo« 
heiresses  at  law  and  by  the  custom  of  William  LoggoHf 
came  to  London,  and  upon  application  to  Francis  Crrqfan, 
the  Attorney  of  the  Defendant  Dinah  Loggon,  the  widow 
of  William  Loggon,  were  informed^  that  they  were  not 
entitled ;  as  they  were  not  able  to  prove  the  death  of 
Carr'j  whom  Grey  an  represented  to  be  then  in  Indian 
and  the  Defendant^  through  Grq;an,  proposed  to  giye 
them  1000/.  if  they  would  execute  a  deed  to  enable  hdr 
to  retain  possession  of  the  estates,  until  they  could  prove 
their  brother*s  death;  to  which  proposal  they  acceded 
in  consequence  of  their  not  being  then  able  to  prove  his 
death  and  Grojan^s  information. 


David  Ware,  in  consequence  of  the  proposal  of  Ctnh 
jan,  came  to  London ;  and,  after  several  meetings^  Grtyam 
proposed,  that  they  should  sign  an  agreement,  which  he 
would  prepare,  to  bind  the  bargain ;  and  that  he  would 
thereupon  advance  them  some  money;  and  accordii^y 
David  Ware,  Mary  Pickett,  and  Elizabeth  Kermam, 
being  then  in  great  distress  by  the  want  of  food. and 
cloathing,  and  not  having  any  means  whatever  q(  pro* 
curing  a  subsistence  in  London,  and  Grofan  having  pe* 
remptorily  refused  to  advance  them  the  smallest  sum  to 
procure  them  necessaries,  they  were  induced  by  his 
presentations  to  sign  the  agreement,  prepared  by  him; 
upon  which  he  gave  David  Ware  and  Elizabeth 
10/.  each. 


On  the  19th  o£  December,  1788,  the  deeds  were  pro- 
duced for  execution ;  which  they  were  informed  by  Grofi 
were  necessary  for  carrying  the  aforesaid  proposal  into 
execution.  They  had  been  already  executed  by  Thdmar 
Kerman,  on  board  a  transport  at  Portsmouth  \  whence 
he  was  about  to  sail  under  the  sentence  of  transportation, 
for  Botany  Bay.     Grojan's  son  having  gone  to  Por^sr 
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-mouik.io  procure  his  exeeution;  and  his  wife,  having 
been  repeatedly  told,  that,  even  if  she  could  prove  her 
hrother's  death,  she  could  not  receive  any  part  of  the 
estates,  as  her  husband  had  been  convicted  of  felony, 
and  had  thereby  forfeited  them,  was  therefore  very 
anxious  to  carry  the  proposal  into  execution :  but  Metry 
PSeketi  and  Ware  being  suspicious,  that  some  advantage 
vould  be  taken  of  their  ignorance  and  poverty,  and  ex- 
pressing their  fears,  that  they  should  be  wronged,  and 
.Wore  particularly  having  refused  to  execute,  Grojan,  to 
Viiuc0  them  to  execute,  told  them,  Mary  Pickett  and 
JBKzetbeth  Kerman  were  not  the  heirs ;  for  John  Cafr  was 
Ihes  alive  in  India  ;  therefore  the  money  they  were  to  re- 
ow^  ^as  merely  a  gift  to  them ;  and  assured  th^m,  that, 
wb«i'  they  could  prove  their  brother's  death,  the  estates 
would  still  be  theirs ;  and  David  Ware  still  hesitating, 
Qrqjan  presented  two  guineas  to  him,  saying ;  \ie  would 
give  bim  fiiat  to  sign  the  deed ;  although  it  would  b^  put 
of  his  own  pocket.  Accordingly,  upon  the  faith  pf  such 
UffUrances  ^nd  representations,  and  that  the  deeds  were 
Dneieely  for  the  purpose  of  entiding  the  Defendant  to  the 
possession  of  the  estates,  until  they  should  be  able  to 
prove  the  death  pf  Carry  they  were  induced  to  execute 
the  deeds,  acknowledge  a  fine,  and  execute  a  Letter  of 
Attorney  for  surrendering  the  copyholds :  Mary  Pickett 
UEi^uting  by  hier  mark. 


.Pickett 

LOOGON. 


^he  Bill  contained  an  allegation,  that,  if  the  deeds 
Nrere  read  over,  they  were  read  over  so  curiously,  that 
Mary  Pickett y  Ware,  and  Elizabeth  Kerman,  did  not 
jnderstand  them,  nor  was  any  attempt  made  to  explain 
iiem ;  and  in  particular,  the  recital,  that  John  Carr  was 
lead,  the  Plaintiff,  Mary  Pickett,  never  heard ;  and,  if 
she  had  heard  or  conceived  that  to  be  the  fact,  s|i^ 
wpEaid  on  no  account  have  executed. 


The 
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The  release,  dated  the  19th  of  December,  1788,  re 
cited,  that  Mary  Ware  and  Elizabeth  Kerman  are  ed 
heiresses  at  law,  and  customary  co-heiresses  of  WiBUn 
Loggon;  that  he  had  made  a  Will,  dated  the  SSd  o 
October,  1766;  giving  all  the  residue  of  his  persom 
estate,  subject  to  an  annuity  of  10/.,  and  a  legacy  € 
10/.  to  his  mother,  and  to  his  debts,  &c.  to  hid  wifi 
Dinah  Loggon;  whom  he  appointed  sole  executrix;  fiia 
he  was  not  at  that  time  seised  of  any  freehold  ot  6orgy 
hold  estates;  but  in  1769,  purchased  the  estates  in  dii 
counties  of  Cambridge  and  Kent;  that  after  these  par 
chases,  and  shortly  before  his  de^th,  he  frequently  dc 
clared  his  intention  to  make  a  new  Will,  and  to  dem 
the  said  estates  to  the  use  of  hb  wife  for  her  life, '  am 
to  empower  her  to  dispose  of  one  moiety  after  her  death 
but,  before  such  new  Will  ^as  prepared,  on  the  8th  *o 
October,  1787,  he  died  without  issue;  leaving  his  wifi 
surviving  him ;  who  proved  his  said  Will ;  that  at  liis  de 
cease  he  was  seised  of  an  estate  .in  fee*simple  in  d» 
premises  at  Bexley  Heathy .  in  the  county  of  Keni^  an 
of  the  estates  in  the  county  of  Cambridge,  subject  t 
an  annuity  of  130/.  to  Mary  Ward  for  her  life ;  am 
that  he  was  seised  to  him  and  his  heirs,  according  % 
the  custom  of  the  manor  of  the  said  copyhold  estates  i 
the  county  of  Cambridge;  that  Dinah  Loggon  enteire 
into  possession  of  all  the  premises ;  that  David  Wan 
and  Mary  his  wife,  and  Thomas  Kerman,  and  Elizabet 
his  wife,  allege  and  insist,  that  as  William  Loggon  dl 
not  by  his  Will  devise  or  otherwise  dispose  of  the  sai* 
freehold  or  copyhold  premises,  they  devolved  to  lu 
heirs  at  law,  and  customary  heirs,  subject  only  to  tli 
(dower  or  free  bench  of  Dinah  Loggon,  and  the  aai 
annuity  to  Mary  Ward;  that  they  also  insist,  that  Rohet 
Loggon,  father  of  the  testator,  had  issue,  four  sons,  &< 
(  stating  the  pedigree  ) ;  that  John  Carr  and  his  brother 
( napiing  them )  respectively  died  without  issue,  in  the  lif 
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of  WUUam  Loggan;  and  Mary  Ward  and  Elisabeth 
Kemum  were  the  only  children  •  of  Ann  Carr^  living  at 
Ihe  death  of  William  Loggon ;  and  that  as  such  the  said 
Mary  War^  and  Elizabeth  Kerman  at  the  time  of  the 
death  of  the  sdd  William  Loggon  were  and  now  are, 
co-heiresses  at  law  of  the  said  William  Loggon,  and 
^Iso  his  customary  co^heiresses ;  that  the  said  David 
Ware  and  Mary  his  wife,  and  Thomas  Kerman  and 
jBUxabeth  his  wife,  (in  right  of  the  said  Mary  aniEU- 
jBobeth,  as  co^heiresses,  as  aforesaid )  have  lately  claimed 
(o  be  well  entitled  to  the  said  freehold  and  copyhold 
premises,  and  to  the  rents  and  profiU  accrued  since  the 
death  of  William  Loggon ;  that  in  consequence  of  such 
(slaim  sundry  differences  and  disputes  have  arisen  be- 
tween the  said  David  and  Mctry  Ware,  and  Thomas  and 
J^utabeth  Kerman,  and  Dinah  Loggon  concerning  the 
said  premises^  and  for  the  absolute  and  final  settling  and 
determining  of  all  and  every  such  differences  and  dis- 
putes, and,  in  order  to  prevent  any  litigation  between  the 
said  David  and  Mary  Ware,  and  Thomas  and  ElisKabeth 
Kerman,  and  Dina/i  Loggon,  concerning  the  said  free- 
hold and  copyhold  premises,  and  the  rents  and  profi.ts 
thereof,  and  to  the  end  that  Dinah  Loggon  and  her 
)ieir8  may  be  well  and  effectually  seised  of  and  absolutely 
entitled  unto  the  inheritance  in  fee-simple  of  the  free- 
hold premises,  and  to  the  rents  and  profits  from  the 
death  of  William  Loggon,  subject  to  the  said  annuity 
of  130/.,  out  of  the  freehold  premises  in  the  county  of 
Cambridge,  and  that  Dinah  Loggon  and  her  customary 
heirs  may  be  well  and  effectually  seised,  &c.  of  the  said 
copyhold  premises,  and  the  rents,  &c.  from  the  death 
of  William  Loggon,  it  hath  been  agreed,  that  Dinah 
Loggon  shall  pay  to  David  and  Mary  Ware,  and  Thomas 
and  Elizabeth  Kerman,  the  sum  of  1046/. ;  and  that  in 
consideration  thereof  DanW  and  Mary  Ware,  and  Thomas 
and  EUz0beth  Kerman,  shall  convey  and  sui*render  to  the 
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use  of  Dinah  Loggon,  her  heirs  and  assigns^  fte. ;  k 
.was  declared,  that  in  pursuance  of  the  said  agreement 
and  in  consideration  of  the  sum  of  10461.,  Darid  and 
Mary  Ware,  and  Thomas  and  Elizabeth  Kerman,  con- 
veyed all  the  said  premises  (stating  them)  accordingly^ 
to  Graf  an,  to  the  use  of  Dinah  Loggon  and  her  heirs^ 
with  covenants  to  levy  fines,  and  to  procure  themselves 
to  be  admitted,  and  to  surrender  the  copyholds ;  and  that 
they  assigned  the  rents  and  profits,  accrued  since  the 
death  of  William  Loggon,  &c. ;  and  David  Ware  and 
Thomas  Kerman  covenanted,  that  they,  &c«  for  and  not- 
withstanding any  act,  &c.  by  them  or  any  or  either  of 
ihem,  or  by  the  said  William  Loggon,  or  any  person 
Jawfully.  claiming,  or  to  claim,  through,  from,  under,  or 
trust,  for  him,  are  lawfully  seised,  &c.  subject  to  the  said 
iinnuity,  and  the  dower,  &c.  of  Dinah  Loggon,  and  for 
quiet  enjoyment  without  disturbance  by  them,  or  any 
person  claiming  imder  them,  or  under  William  Loggom, 
except  Mary  Ward,  &c.  and  for  indemnity  against '  aD 
acts,  &c.  of  them,  &c.  or  of  William  Loggon,  or  ainy 
•person  claiming  under  him,  &c.  and  for  farther  assurance 
by  them,  &c.  or  any  person  claiming  under  them  or 
William  Loggon* 


The  Bill  charged,  that  the  Plaintiffs  have  lately  dis- 
covered, '  that  the  whole  transaction  was  a  firaud ;  that  at 
the  execution  of  the  agreement  John  Carr  was  dead: 
that  he  died  in  Flanders  in  1783 ;  that  his  death  was 
known  to  the  Defendant  and  Grtyan ;  that  the  recitals  of 
his  death  and  the  title  of  his  sisters,  were  suppressed 'in 
readipg  the  indenture ;  that  Grojan  reputedly  stated,  that 
he  was  alive  in  India,  and  they  were  not  co-heiresses,  &c; 
^nd  that  th^  Plaintiffs  conceived,  they  were  executing  a 
deed  merely  to  enable  the  Defendant  to  hold  the  estate^ 
until  they  should  be  able  to  prove  the  death  of  Carr% 
that  caskUwy  to  the  real  agreement,  and  by  an  undue  ad« 
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ilUagie  being  taken  of  their  ignorance  and  itldigent  situ^ 
ilion,  they  were  drawn  in  by  the  assurances  and  repre- 
entatioiis  of  Grqfan  to  execute  the  conveyance,  by  which 
Ivy  were,  made  to  release,  their  interests  in  the  freehold 
states,  and  to  surrender  the  copyholds,  for  a  consider-^ 
fittn,  so  very  inadequate,  as  alon^  to  warrant  an  inference 
f  imposition  and  fraud ;  or,  if  on  the  other  hand  Carr 
bitald  appear  to  be  living,  then,  in  consequence  of  the 
cnrenant  as  to  title,  for  farther^assurance  and  ^ui^t  en* 
lyment,  the  consideration  might  have  been  recovered 
idaanages;  that  the  agreement  Was  never  read  over» 
mot  truly  read  over  aind  explained,  to  them,  previous 
>  the  signing ;  nor  perused  by  any  professional  .man  on 
oWf  <^  the  Wares  and  Kermans;  nor  did  anyprofes-* 
ijonai  person  properly  attend  to  l^eir  inteirests ;  and 
hmd  Ware  (  who  was  much  addicted  to  driidung)  snd 
b  wife,  and  Elizabeth  Kermany  were  very  illiterate,  and 
ol  able  to  understand  the  effect  thereof;  that  Grqfan 
aAited  to  inform  them  of  the  value  of  the  estates ;  that 
0  lental  was  ever  produced ;  and  tibat  the  Defendant  or 
qr  attorney  possessed  some  information  respecting  Carr, 
Inch  was  withheld.  Elizabeth  .Kerman  died  without 
me;  leaving  the  Plaintiff*,  Mary  Pickett ,  her  heir  at 
mf  and  not  having  made  any  other  disposition  of  her 
tereat  in  these  estates. 


1807. 
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The  Defendant,  by  her  answer,  represented  the  intent 
OB.  of  her  husband  to  make  a  Will  iaccording  to  the  re- 
lal  of  the  deed ;  which  was  prevented  only  by  a  violent 
lack  of  the  gout  and  stone,  which  occasioned  his 
saAu  She  denied,  that  she  published,  or  was  privy  to, 
le  advertisement;  and  stated,  that  the  Plaintiff  and  her 
naband.  Ware,  and  Elizabeth  Kerman,  had  the  assist-^ 
ice  of  two  attorneys  in  London;  and,  at  the  first  meet-^ 
g  vpon  the  subject,  they  insisted  upon  their  title,  and 
mt^Ctsrr  had  died  abroad;  upon  which  the  Defendant^ 
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bdhg  unwilling  to  enter  into  litigation,  proposed,  if  they 
could  make  out  a  gOod  title,  to  purchase. the  estates. 
The  attorney  did,  in  consequence  of  that  proposal,  pro- 
duce a  pedigree,  containing,  as  to  John  Carr,  inly  the 
copy  of  an  extract  from  the  books  of  the  East  India 
Company ;  expressing,  that  he  entered  on  board  an  JMia 
ship  on  the  S9th  of  Aprils  1766,  and  was  discharged  on 
the  14th  of  February t  1767.  The  Defendant  stated  her 
belief,  that  they  were  informed  by  their  attorneys,  that, 
unless  they  could  produce  some  probable  eyideDCtt  of 
Carr'9  death  without  issue,  they  could  not  evict  the 
Defendant  of  the  possession  of  the  estates;  but  they  still 
insisted,  that  the  length  of  time,  since  he  had  been  heard 
of,  ought  to  be  considered  as  evidence  of  his  death ;  and 
sometimes,  tiiat  the  Plaintiff  had  received  certain  inteUn 
gence  of  it* 


The  answer  fiirther  stated,  that,  though  tiie  Defendant 
was  advised,  that  the  Plaintiff  and  her  sister  were  not  m* 
titled,  unless  Carr  was  dead,  without  issue,  yet,  to  prevent 
litigation,  she  authorised  Grcjan  to  treat  fot  such  title  jss 
they  could  make ;  and,  after  several  meetings,  their  at<* 
tomeys  proposed  to  take  1500/. :  which  the  t)efeiidant 
Upon  the  objection  for  want  of  evidence  of  Carrie 
death  refused  to  give ;  but  at  length  1000/.  was  pro^ 
posed,  and  accepted,  with  the  addition  of  46/.  to  covei* 
their  expences.  The  drafts  of  the  deeds  were  approvied 
by  theilr  attorneys.  The  Defendant  denied  that  the  agrees 
ment  was  for  the  execution  of  a  deed  .  to  enable  tiie 
Defendant  to  keep  possession,  until  they  could  prove 
their  brother*s  death.  She  stated,  that  the  two  guineasy 
paid  by  Grojan  to  Datid  Ware  at  the  time  of  execu- 
tion, were  paid  for  his  expences  in  going  to  lAmdon ; 
tirhich  he  insisted  upon  being  paid,  in  consequence  of 
Elizabeth  Kerman's  expence  in  going  to  Portstnouihf  to 
procure  the  execution  by  her  husband,  having  been  paid 
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l^y  Grqjan  on  the  part  of  the  Defendant.  She  deniedi 
that  they  were  drawn  in  by  any  undue  advantage  taken 
pf  their  ignorance  ahd  indigent  situatioUi  the  representa* 
tion  stated  in  the  Bill,  or  any  other  undue  means ;  and 
stated,  that  if,  in  case  Carr  should  appear  to  be  hving, 
the  consideration  might  have  been  recovered  under  the 
covenants,  she  could  have  no  hope  of  obtaining  damages 
from  persons  in  such  circumstances.  She  denied,  that 
ihe«  or  Grojan  to  her  knowledge,  possessed  any  informa- 
tion, vhich  was  withheld. 

Joseph  and  T/wmas  tVare,  Grojan  being  dead,  proved 
the  agreement,  as  represented  by  the  Bill ;  that  the  pedi-? 
gree  had  been  delivered  to  Grojan;  who  said  the  Defen- 
dant was  running  a  great  risk ;  as  the  1000/.  was  only  a 
gift  to  the  Plaintiff  and  the  other  parties,  until  it  should 
be  proved,  that  Carr  was  dead ;  and,  when  that  should 
be  proved,  the  estate  would  again  be  theirs;  that  the 
agreement,  required  by  Grojan  for  binding  them,  was 
drawn  up  by  him,  and  signed  by  them  at  his  house ;  that 
no  particular  of  the  estates  was  shewn  at  any  of  the 
meetings;  that  they  knew  nothing  of  the  estates;  that, 
while  4he  conveyance  was  reading,  David  Ware  declared^ 
tfaa|  he  would  not  execute,  as  he  found,  that  the  estatei» 
consisted  of  more  lands  than  he  expected;  and  then 
Chrofan  offered  to  give  him  two  guineas  to  execute  9 
which  he  accordingly  received ;  and  then  executed.  A 
memorandum,  signed  by  the  parties,  was  indorsed  upon 
the  draft:  acknowledging,  that  on  account  of  not  being 
able  to  prove  the  death  of  Carr  they,  upon  due  delibera- 
tion, and  the  advice  of  their  friends,  agreed  to  take  the 
1046/*  The  evidence  of  surveyors  stated  the  value  of 
the  estates,  subject  to  the  dower,  at  6000/. 

A  Bin  had  been  filed  in  Michaelmas  Term,  1792^ 
against  the  Defendant  Mrs.  Loggon^  and  Grqjan ;  and 
that  cause,  on  the  8th  of  February,  1796,  came  on  tor 
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be  heard ;  when,  no  Counsel  appearing  for  toe  Plaintiffsi 
the  Bill  was  dismissed  with  costs.  That  Decree  was 
enrolled  in  Michaelmas  Term^  1796.  In  Triniiy  Term^ 
1800^  the  Plaintiffs  presented  a  Petition^  that  the  Order 
of  dismissal  might  be  set  aside  on  paying  the  costs  of  ibie 
enrolment:  and  that  the  Plaintiffs  might  be  at  Ubefty 
again  to  set  down  the  cause  for  hearing  on  payment  of 
the  costs  of  the  day.  On  the  Uth  of  August  that  ap- 
plication was  refused ;  and,  in  Michaelmas  Term  follow- 
ing the  costs  of  both  the  Defendants  in  that  cause  were, 

taxed ;  and  in  the  same  Term  the  Bill  in  this  cause  was 

•  ... 

filed  against  Mrs.  Loggon  alone ;  who  obtained  an  Ordcar 
for  dme  to  answer,  until  the  costs  of  the  former  suit 
should  be  paid ;  which  were  paid  accordingly  ( 72  )•  .  The 
Bill  charged,  that,  the  former  Bill  having  been  dismissed 
only  because  the  solicitor  of  the  Plaintiffs  had  neglected 
to  employ  Counsel,  and  not  upon  the  merits  on  a  hear- 
ing, the  Plaintiffs  are  now  entitled  to  the  same  relief^  as 
if  that  Bill  had  not  been  filed. 


Sir  Samuel  RomiUyy  Mr.  Steven^  and  Mr.  Bawdier, 

for  the  Plaintiffs. 

The  principles  upon  which  relief  is  sought  by  this  Bil^ 

and  the  rules,  that  have  been  derived  from  them,  appear 

in  various  cases  ;  Bemey  v*  Pitt  ( 73 ).    Lord  Chester^ 

field  V.  Janssen  (  74  ).  Gioynne  v.  Heaton  (  75  )•  HeathaHe 

V.  Paignon  (  76  ),  and  Under  hill  v.  Norwood  ( 77  )  j  where 

your  Lordship  thus  collected  the  result  of  the  authorities 

upon  the  point  of  inadequacy ;  that,  if  the  terms  are  to 

extremely  inadequate  as  to  satisfy  the  conscience  of  the' 

Court  by  the  amount  of  the  inadequacy,  that  there  must 

have' 


(72)  Pickett  v.Loffgon,  ante. 
Vol.  V,  702. 

(73)  3  P.  Wia.  293,  n. 

(74)  2  Ves.  126. 1  Atk.  301. 

I  Wiu.  2ae. 


(76)  1  Bro.  C.  C.  1. 

(76)  2  Bro,  C.  C.  187. 

(77)  Ante,  Vol.  X,  209; 
see  219.    VIII,  137,  and  the 

notes. 
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hfieen  imposition,  or  that  species  of  pressure  upofr 
■,  which    in    the  view  of  this  CoUrt  amounts  tb 
mkm,   this  Court  will  order  the  instruments  to  be 
led  up.     Under  those  authorities  relief  may  be  had 
inadequacy,  if  in  such  a  degree  as  aloiie  to  fur- 
ffidence  of  fraud ;-  and,  if  not  suflScient  alone,  it 
ombined  with  other  circumstances,  have  that  effect ; 
urki  according  to  Lord  Thurlow'a  expression,  over* 
Dg  on  one  side,  and  imbecility  on  the  other.     In 
3e  of  a  young   heir  the  strictest  rule  of  Equity 
b ;  and   inadequacy  alone,   combined  with  the   im- 
f,  attributed  to  such  a  person,  is  sufficient ;  aiid  in 
te  V.  Heaion  ( 78 ),  that  principle  was  extended  to 
cm  parting  with  his  expectancy ;  and  upon  inade- 
and  indigence  the  bargain  was  set  aside  in  favour 
party,  who  proposed  the  terms :  Lord  Thurlou) 
Jng(79),    the   qualification,   imposed  by  the  mo- 
uses upon  dispositions   of  reversionary  interests; 
tiere   is    a   policy  in  justice,    protec.ting  the  per- 
ho  has  the  expectancy;  and  reducing  him  to  the 
m  of   an    infant  against  the   effects  of  his  own 
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ry  principle,  upon  which  the  stricter  rule  of  Equity, 
^oung  heirs,  has  been  extended  to  the  sale  of  an 
incy,  justifies  this  Bill :  the  ground  being,  that  a 
in  such  a  situation,  and  in  want  of  immediate  sup- 
B  exposed  to  advantages,  that  may  be  taken  by' 
lersons.  This  suit  was  instituted  under  similar  cir- 
Dces:  parties,  entitled  to  an  estate,  of  which  the 
Lant  was  in  possession,  having  also  the  title-deeds ; 
ikession  to  be  obtained  only  by  a  suit,  of  which  the 
raa  in  some  degree  uncertain ;  and  which,  from  the 
e  ignorance  of  these  parties,  might  appear  to  them' 
dy  uncertain.    It  is  clear  upon  this  deed,  that  it 

was 
I)  1  Bro.  C.  C.  1.  (79)  1  Bro.  C.  C.  9. 
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waa  the  Defendant's  deed ;  drawn  ]by  her  attorney,  Sat 
her  own  special  purposes:  nothing  against  her  interest 
inserted,  or  in  her  favour  omitted:  the  possession^  re^ 
tained  against  the  heir,  tortious;  a  trustee,  tajung.  nA- 
vantage  of  her  situation,^  to  mal^  a  bargaSii  fbr  her 
own  benefit  with  the  heir.  Certainly,  as  Lord  Thurkim 
says  (80),  in  Gwymie  ▼•  HeaUm,  if  parties  are  of  liiB 
age,' treating  upon  equal  termsj  without  impo^^tiQO,  mi 
there  ia  even  gross  inequality,  the  transaction  shall  Ml 
be  set  ande.  Undoubtedly,  a  roan  shall  not  be  retiev^^A 
agionst  the  consequences  of  his  own  folly.  That  pvo- 
position,  however,  excludes  almost  all  the  circumstMoeH 
of  this  case.  Can  these  parties  be  represented  as  ufc$ 
equal  terms  ?  The  hazard  here  also  is  very  slight :  Jifioi 
that  circumstance  is  the  very  inducement  to  contracts 
of  this  sort ;  which  is  alluded  to  by  Lord  Hairdmek$ 
in  the  case  of  fomarcSs/oii  y.  Lingood{%\),  obaerv* 
iQg,  that  it  is  never  admitted  as  a  reason  against  the 
relief. 


.1  * 


The  deed,  stating  the  title  of  the  Plamtiff  and  her 
nster  as  absolute,  is  at  variance  with  the  agreement,  re« 
presenting  their  tide  as  very  uncertain,  from  the  doubt, 
whether  tiieir  brother  was  not  living.  Absence  for  twenty 
years,  without  being  heard  of,  is  a  sufficient  ground 
for  presuming  death ;  whatever  doubt  may  be  entertained 
as  to  seven  years ;  which  was  in  the  case  of  Doe,  on  the 
demise  of  George  y.  Jesson  (82)^  considered  the  limit, 
after  which  the  presumption  arises.  The  recital,  that 
Thonuu  Kerman  had  been  convicted  of  felony,  wherebf 
his  interest  was  forfeited  to  the  Crown,  has  by  nomeana 
a  clear  foundation.  First,  the  fact  is  doubtful,  whether 
the  crime  was  more  than  petty  larceny :  Secondly,  wl^ 
ther  it  was  previous  to  the  death  of  Loggon ;  Thirdly,  a 
right  of  entry  in  respect  of  a  roan's  wife  not  being  a 

subfect 

(80)  I  Bro.  C.  C.  9.  (82)  6  East,  80. 

(81)  2  jtik.  133. 
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ittbjcct  of  forfeiture.    The  agreement,  however,  assumes 
that  fiu;t  as  one  of  the  grounds  for  reducing  the  con- 
sideration :  a  depi^ciation  of  the  property  in  the  view  of 
these  parties,  acting  upon  the  mistake  of  their  attorney : 
and  "the  other  difficulties/*  referred  to,  are  no  more 
the  tortious  possession.     The  value  is   proved  to  have 
been  at  that  time  5000//  What  degree  of  inadequacy  will 
be  sufficient,  if  the  proportion  of  five  to  one  is  not  ?  Com- 
bined with  that  is  extreme  distress,  and  great  reluctance 
to  conclude  the  bargain ;  ignorance  of  their  rights,'  h)^d 
tfie  value  of  the  property,  the  direct  effect  of  oppfesdioA 
and  fraud,  by  taking  possession  and  keeping  the  cleedtf  t 
the  negligence  of  their  attonieys,  maddng  a  loose  VH^ 
biation  upon  the  rough  rental,  then  only  ISSt. ;  but  sodti 
afterwaSrds,  upon  the  expiration  of  the  lease,  raised  td 
155JL ;  and  their  despair,  from  mistaken  advice  upon  tlijj 
LaWf  both  as  to  the  forfeiture,  and  that  the  estate  could 
not   be  recovered  without   better  evidence  Of  the  lirdP 
ther's  death;  the  observations  upon  the  deed  itself;  tbd 
covenant  for  the  title  to  convey  absolutely,  and  for  farthelf 
assurance;  a  covenant  not  only  against  their  own  acts,' 
but  against  the  acts  otLoggon.    According  to  the' cases, 
Broderiek  v.  Broderick{9S\    and  Jarms  v.  Duke{M')i^ 
^md    the    admission  of  Lord  Maccle^td^   m  Canh  irj 
Omu  (85),  either  suppressio  veri,  or  suggestio  falsi;  is  a   . 
.^ood  reason  for  setting  aside  a  conveyance.     It  is  true^ 
Sn  the  exercise  of  this  jurisdiction  much  is  left  to  dis*^ 
^Tetion ;  but  that  is  no  objection,  and  must  be  preferred 
'^o  the  rule  of  the  Civil  Law ;  fixing  the  limit,  at  which 
«a  contract  shall  be  set  aside,  at  less  than  half  the  value; 
'TSliia  Court  takes  a  much  wiser  course ;  not  kyiilg  downl 
^ui  abstract  proposition;  but  having  regard  to  situation^ 
^sharacter,  conduct,  and  all  the  circutnstaifces,  that  intiy 
^finable  one  party  to  obtain  advantage  at  theexpence  6f 

aiiothel^/ 

'       (83)  2  P.  Will.  239.  (B5)  2  P.  Will  723. 

(84)  1  rem.  20. 
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another;  and  adapting  the  relief  to  the  tub^ntialjuttiee 
of  each  case :  the  aim  and  essence  of  equitable  juria^ 
diction. 

Sic  Arthur  PiggoU^  Mr.  Hart^  and  Mr.  Totter,  for 
the  Defendant. 
The  first  objection  to  this  Bill  is  the  former  stiit,  aban^ 
doned.    If  that  objection  should  not  prevail,  suits  may 
be  instituted  without  any  limit.    The  former  suit,  insti* 
tuted  in  1792,  and  twice  abandoned,  was  upon  the  same 
circumstances ;  with  the  exception  of  the  two  surteyon; 
uponi  the  same  evidence ;   and  precisely  upon  the  same 
grounds;    and,   Graf  an  having  disclaimed,  substantially 
between  the  same  parties.    Though  it  is  true,  this  point 
is  neitiier  insisted  on  by  a  plea,  nor  raised  by  the  answer,' 
still  the  objection  in  this  shape  is  very  considerable,'  from 
the  magnitude  of  the  mischief;   if  persons  under  these 
circiunstances,   having  received  a   considerable  smn  of 
money,   the  whole, '  for  which  they  had  contracted,  can, 
under  the  pretence  of  poverty,  that  they  cannot  fee  Coon-^ 
sel,   whose   assistance  is  always  liberally  afforded  in  a 
proper  case,  even  without  a  suit  in  formd  pauperis,  Ae 
cause  having  passed  through  aU  the  stages,  when  a  Hnk 
of  the  evidence  is  wanting,  stop  short,  with  the  view  of 
afterwards  supplying  that  defect  in  another  suit  at  a  dis- 
tant period ;  when,  as  in  this  instance,  by  the  death  of 
Grqfany  the  roost  material  evidence  may  be  lost. 

A  case,  necessary  to  sustain  this  Bill,  advantage  taken 
of  distress,  misrepresentation  and  fraud,  has  not  been 
made  out,  to  induce  a  Court  of  Equity  to  interpose  after 
this  length  of  time,  and  the  transactions,  that  have  taken 
place.  The  amount  of  the  evidence  is,  that  Grofont 
until  the  contract>took  place,  would  not  supply  these  par- 
ties with  money.    If,  during  the  progress  of  the  treaty, 

he 
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he  had  fed  their  distress,  that  conduct  would  have  re* 
eeived,  and  deserved,  the  animadversion  of  a  Court  of 
Justice.  The  family  of  Loggon  was  very  obscure.  He 
appears  not  to  have  had  a  regard  for  any  person,  except 
bis  wife;  to  whose  industry  he  was  principally  indebted 
for  bia  success  in  life. .  At  the  distance  of  nineteen  y^ars 
relief  is  sought  against  a  transaction,  the  effect  of  a  dry 
bargain  between  parties,  standing  in  adverse  positions; 
each  entitled  to  the  best  terms,  that  could  be  obtained. 
Mere  inadequacy  of  consideration  is  no  ground  for  re* 
Jie£  The  high  morality  of  the  Stoics,  according  to  which 
the  purchaser  should  refuse  to  take  the  article  for  less 
than  jthe  full  value,  has  no  place  in  the  jurisprudence  of 
this  country. 
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Sir  Samuel  Romilly^  in  Reply. 
The  objection  upon  what  passed  in  the  former  suit 
oqght  to  have  been  made  by  a  pica.  The  effect  of  omit- 
ting to  plead  the  Decree  in  the  former  suit  is,  that  the 
Plaintiff  is  deceived;  and  put  to  the  expence  of  bringing 
Ae  cause  into  Court.  It  is  not,  however,  to  be  conceded, 
Aata  plea  of  the  Decree  in  the  former  suit  could  have 
availed  the  Defendant.  The  proposition,  that  a  Decree^ 
dismissing  a  Bill  on  the  groimd,  that  the  Plaintiff  deserted 
it  at  the  hearing,  can  be  insisted  upon  as  a  complete  plea 
m  bar  to  a  suit  for  the  same  object,  requires  some  autho- 
rity: the  analogy  between  law  and  equity  being  perfect  hi 
tiiis  respect,  that  the  Plaintiffmay  be  nonsuited ;  Robam  v, 
Crmiiioel(fil6y  Bensony.VerfumiBl).  Kempy.  Squire {98). 
Length  of  .time  forms  a  strong  objection,  where  it  can 
be  used  to  shew  acquiescence,  but  in  no  other  way; 
and  in  cases  of  fraud  it  cannot  be  a  bar.    If  in  any 

case 

(86)  Cited  1  Vef.  205.  (SB)  1  Va.  205.     1  I>»e4f 

(87)  4  Brp.  a  C.  $4(f,  cited      131. 
lVei.206. 


iSO 


CASES  IN  CHANCERY. 


Pickett 

LOOGON. 


ease  the.  lapse  of  time  can  be  accounted  for  in  a  aatis^ 
fiustory  manner,  this  ia  the  case ;  four  years  only  having 
elapsed  between  that  conveyance  and  the  com^daint;  and 
since  that  repeated  attempts  to  obtain  justice;  with  in^ 
tervals,  arising  only  from  poverty  and  extreme  diatresa; 
one  party  actually  at  Portsmouth^,  under  sentence  .of 
transportation,  as  a  convict,  when  the  auspicious  mo^ 
ment  for  negociation  was  seized  by  the  Defendant'^  alter- 
ney»  to  propose  those  terms,  from  which  he  never  relaxed; 
and  under  &  total  ignorance  of  their  rig^its,  and  under 
the  influence  of  misrepresentation  they  sold  their  tide, 
such  as  it  was.  The  value  of  the  estate  is  admitted  to 
he  far  beyond  the  price ;  and  the  Defendant  .attempts  to 
sustain  the  transaction  on  that  ground  as  a  purchaaef  not 
of  an  estate,  but  of  a  very  doubtfol  chance  only;  the  un- 
certainty consisting  in.  the  possible  existence  of  atperson, 
arirho  had  not  been  heard  of  iot  nineteen  years ;  seven 
years  having  been  held  a  sufficient.absence  to.  raise  tjbs 
Pl^csumption.  ,  It  is  deiqr,  l^owever,  from  the  conveyanoc^ 
token  by  the  Defendant,  which  she  cannot  contradid^  that 
the. contract  was  for  a  clear,  not  a  doubtfulf  tiUe$  not 
for.  such  title  as  they  have,  but  for  a  sale  of  the  estate ; 
asserting  the  tide  of  the  co-heiresses,  the  Defendsnt^a 
right  to  dower,  the  fact  of  Carr'%  death  witfaout  lasoi^ 
and  proceeding  to  convey  absolutely ;  with  covenants,  audi 
as  were  never,  met  with  in  any  conveyance;  against. aD 
acts,  not  only  by  themselves,  or  persons  claimii^  under 
them,  but  also  of  Loggon,  the  ancestor,  under  whom 
they,  claim,  and  of  aU  persons  claimmg  from  hbn;  and 
eafih  party,  ihough  they  were  entitled  in  moieties,  js  made 
to  covenant  for  the.  whole. 


June  Wh. 


Tlie  Lord  Chancellor. 
This  Bill  is  filed  under  very  peculiar  circumstances ; 
ruisuig  questions,  perhaps  of  great  difficulty,  certainly  of 

great 
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mqKMrtaiice ;  praying  a  declaration^  that  deeds  and 
acti(.  of'  atcnirance/  bearing  datf  as  long  ago  at  1788» 

obtained  by  fraud;  or,  that  undue  advantage  was 

of  the  Plaintiff's,  ignorance  and  pOver^;  with  the 
^pnaequential  rdief.  This  Bill  waa  filed  in  the  year 
1800^  .twelve  years  after  the  transaction:  and  after  aaf 
€Hftfaer  Bill,  filed  in  1792,  had  proceeded  so  iar  as  to.  re-f 
qqive  answers ;  which  were  put  in ;  a  replication  filed ;  and 
witnesses  examined ;  and  the  cause  brought  to  a  hearing 
ki  iliis  sense  upon  the  merits,  that  they  migh^  have  been 

into ;  but,  the  Plaintifis  making  default  at  the  bear- 
the  Bill  was  upon  that  ground  dismissed  with  costs* 
All  Implication  was  afterwards  made  to  opea  the  enrolr 
ipent;  and  I  find  with  some  surprise  so  much  reason  as 
^e  books  afford  for  doubting,  whether  what  was  done 
upon  that  occasion  (89)  was  according  to  the  iNBactice« 
Besidetf  the  case  in  the.  House  of  Lords,  and  other  cases^ 
fefevred  to  on  that  occasion,  I  recollect  one,  Kinehcmi  v« 
Msnekant,  before. Mr.  Justice  GomA/,  in  1785;  where,  the 
enrolment  having  been  made  within  six  days,  an  applica- 
titSnMW:  made  to  Ijord  TAurhw  to  open  it ;  but  I  cannot 
asMrtaio,  what  was  dqne  upon  it  I  state  thus  much  oC 
doubt  upon  the  point;  as,  if  such  a  suit  aa  this  can  be 
finirirtninnfl.  there  b  much  less  inconvenience  in  opening 
liie.  enrolment  ujpon  terms,  according  to  what  obtained  in 
the  case  before  the  House  of  Lords,  than  in  permitting 
Wt  to  be  instituted. 
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In  the  year  1800,  when  the  Bill  in  this  cause  was 
PlCfdy  an  apfdication  was  made  to  stay  the  proceeding!^ 
^patil  the  costs  of  tb^  former  suit^  amounting  to  aboujt 
880/.,  were  paid;  and  that  Order  being  obtained,  the 
nffbct  under  the  circumstances,  in  which  these  parties 
nlood^  was,  that  the  answer  was  not  put  in  until  the  year 

1803. 


(89)  Pickett  v,  Logyon,  ante.  Vol.  V,  702. 
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1803.  If  the  judgment  in  the  former  suit^  such  as  it  was, 
would  have  barred  the  proceedings  in  this  suit,  I  appte- 
hend'it  was  upon  the  Defendant  to  set  up  that  bar  in  sonae 
shape ;  either  by  a  plea  in  bar,  or,  if  the  Court  could-have 
looked  at  it  as  an  absolute  bar,  by  the  answer  $  inmsting 
upon  the  same  benefit  as  if  he  had  pleaded  it.  Whether 
in  either  shape,  by  a  plea  in  bar,  or  by  an  answer,  cravilkg 
the  same  benefit  as  if  it  had  been  pleaded,  that  judg- 
ment would  have  been  an  absolute  answer  to  this  pro- 
ceeding, I  profess  to  entertain  some  doubt:  but  there  is 
more  authority,  than  I  was  aware  of,  for  holding,  that 
it  would  not  have  been  an  absolute  bar :  the  cause  not 
having  been  heard  upon  the  merits,  in.  this  sense;  that 
the  circumstances  were  not  discussed.  At  the  same  time, 
if  a  party  thinks  proper  to  bring  his  cause  to  a  hearing, 
upon  examination  of  witnesses,  publication  passed,  and 
the  cause  capable  of  being  opened,  and  then  makes  de- 
fault, it  is  very  difficult,  and  would  be  rather  mischievous, 
to  treat  such  conduct  merely  as  a  nonsuit  at  law. 


In  the  case  of  Cann  v.  Cann  ( 90 ),  which  was  cited  for 
a  difierent  purpose,  this  question,  upon  the  effect  of  a 
former  suit,  appears  to  have  distressed  two  very  consider- 
able Judges  in  this  Court,  Lord  Somers  and  Lord  Maeekg" 
field.  A  Decree  had  been  made  in  the  first  cause,  upon 
the  question,  whether  a  claim  could  be  made  under  a 
Will;  subsequent  acts  having  taken  place,  sufiicient  of 
themselves  to  bar  the  relief  in  the  second  suit.  The 
Order,  pronounced  by  Lord  Somers,  was  upon  the  prin- 
ciple, that  it  was  competent  so  to  manage  the  new  cause 
as  to  dispose  of  it  upon  a  notion  of  equity,  on  ascer- 
taining, whether  the  new  matter  was  denied  or  not.'  The 
course  adopted  was  singular ;  the  Court  holding  the  plea 
not  to  be  a  bar  to  farther  proceedings ;  making  themansm^r 

the 
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die  new  matter;  and  holding,  that,  if  that  should  be 
lenied»  that  would  preclude  all  farther  proceedings  in 
Cbe  second  cause.  It  came  afterwards  before  Lord  Mac- 
7i0JifieU,  upon  a  Bill  of  Revivor ;  and  what  his  Lordship 
itates  contains  almost  all  the  reasoning,  that  can  be  col- 
otcted  upon  it ;  observing,  that  the  parties  had  not  only 
m  each  side  examined  witnesses,  and  those  examina- 
ipns  been  published,  but  the  Court  upon  those  exami- 
■ataons  had  made  a  Decree ;  which  must  be  conceived 
to  have  been  made  upon  the  evidence,  entered  as  read ; 
which  is  not  the  case  here.  Lord  Maeclesfield  dismissed 
the  Bill ;  but  would  not  put  it  solely  upon  that  former 
li>ecree ;  though  that  had  proceeded  upon  an  examination 
of  the  merits. 
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.  It  is  unnecessary  to  add  to  the  inconvenience,  that,  if  a 

new  suit  can  be  instituted,  and  the  Plaintiff  cannot  be  put 

9nder  terms,  he  may  by  means   of  another  Bill  enlarge 

the  time  of  appeal,  as  long  as  he  pleases ;  and  I  cannot 

lee,  why,  if  a  second  suit  is  permitted,  there  may  not  be 

a  third,  and  so  on.     I  should  be  extremely  unwilling  to 

have  it  thought,  that  my  Decree  will  determine,  how  far 

thb  Bill  could,  or  could  not  be  sustained,  if  the  former 

Decree  had  been  pleaded ;  or  if  the  Defendant  had  by 

answer  craved  the  same  benefit,  as  if  it  had  been  pleaded. 

I  desire,  that  n^y  judgment  upon  that  question  may  not  be 

considered  as  involved  in  any  thing,  that  I  state  in  this 

Case :  but  it  appears  to  me  to  be  competent  to  Defendants 

k>  waive  the  benefit,  that  may  arise  from  pleading  the 

Ebrmer  Decree,  or  insisting  upon  it  by  answer ;  if  they 

Aink  proper  to  tender  to  the  Court  an  examination  of  the 

:aae  without  reference  to  that  former  Decree,  as  a  bar 

o  the  suit,  or  in  any  other  way  than,  as  it  must  always  be 

'egarded,  an  important  fact  upon  the  question  of  reUef. 

therefore,  whatever  might  have  been  the  effect  of  plead- 

ng  this  Decree,  or  insisting  upon  it  by  the  answer,  as  a 

par  to  the  suit,    this  cai>c  must  be  decided  upon  the 

ground^ 
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ground,  that  this  Defendant  has  not  pleaded  it  noi^ 
by  her  answer  in  any  manner  craved  the  benefit;  but 
states  distinctly,  that  she  repels  the  supposed  eqdky  by 
calling  the  attention  of  the  Court  to  the  circumstances 
of  the  case,  and  the  effect  of  the  instruments  and  tlie 
fine. 


*i 


As  to  the  fine,  it  has  been  long  settled,  that,  if  a  con- 
veyance  by  lease  and  release,  or  bargun  and  sale,  has 
been  obtained  by  means,  which  in  this  Court  have  the 
character  of  imposition,  fraud,  oppression,  or  undue 
advantage,  a  fine,  constituting  part  of  that  assurance, 
vhich  is  so  affected,  whatever  may  be  the  effect  at  law, 
is  no  bar  to  relief  in  equity.  The  person,  deriving  a 
title  under  it,  is  a  trustee ;  and  the  species  of  relief  ib 
by  directing  a  re*conveyance* 

These  preliminary  points  being  disposed  of,  I  prdceed 
to  consider  the  circumstances  of  this  case;,  a  case  of 
great  hardship  upon  the  Defendant,  if  the  relief  is  to  be 
given :  but  that  can  make  no  difference  in  the  considienH 
tion  of  a  Court  of  Justice.  What  Loggon  gave  for  die 
estate,  purchased  by  him,  does  not  appear.  The  fitct  is 
perfectly  clear,  that,  whatever  he  might  intend  to  do  by 
his  Will,  he  had  not  done  any  act,  or  expressed  a  pur- 
pose, to  alter  the  disposition  which  the  Law  would  make 
of  the  Bexley  estate,  before  the  conclusion  of  the  year 
1807 ;  when  he  died.  The  purchase  in  CambridgeMref 
a  little  previous  to  his  death,  consisted  of  a  freehdU, 
and,  probably,  of  a  copyhold,  reversion,  upon  a  Hfis  fiur 
advanced  in  years.  The  total  omission  of  copyholds  ui 
some  of  the  papers  is  material,  and  firom  Gfrofon's  evi* 
dence,  that  they  are  of  little  value  by  themselves,  may  be 
collected,  that  the  copyholds  might  have  been  very  con* 
venient  to  the  possession  of  the  freehold  premises.  From 
the  evidence  of  his  intention  to  make  a  Will  it  is  very 
difllcult  to  collect,  what  he  meant  to  do  with  his  property. 
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Be  ttppears  td  have  been,  as  many  people  are,  talking 
i^BEeieiiCly  to  several  persons  as  to  hb  intention :  so  that 
ilde  or  no  reliance  can  be  plac^  upon  what  he  said; 
od.  he  died  intestate  as  to  his  real  estate.  The  al- 
e^tionj  that  the  advertisement  for  his  heirs  at  law  was 
OBerted  by  Mrs.  Loggon,  is  denied  ;  and  it  does  not  ap- 
leddr,  by  whom  it  was  inserted.  Upon  the  evidence  I  take 
t,  that  no  pedigree  was  produced  at  the  meeting  upon 
he  11th  of  September;  but  that  an  undertaking  was 
psren  to  produce  it ;  and  I  collect,  particularly  from  the 
uaswer,  that  it  was  taken  for  granted  at  that  meeting, 
ihafty  if  these  women  ( for  the  interest  of  their  husbands 
Wmm.  not  then  thought  of)  could  not  produce  evidence  of 
4ier  .death  of  Carr,  they  should  not  be  treated  with  as 
Owners,  and  had  no  right  to  be  so  treated.  There  is  no 
brther  evidence  until  October  in  that  year  1788;  except, 
fiuLt  Grofan  continually  insisted,  that  his  client  would  not 
pye  vtore  than  VOOOl.  for  this  chance :  the  demand,  ori- 
fbally  2000/.,  was  reduced  to  1500/.,  and  finally,  to 
lltOO/.:  but  all  this  treaty  weiit  upon  the  supposition, 
tjhai  they  could  not  produce  evidence,  not  even  probable 
etidenice,  of  the  delith,  of  Carr.  The  circumstances  as 
to  that  are,  that  he  had  gone  abroad  in  1766 ;  and  there 
Ml  HO  trace  of  bis  actual  exbtence,  except  a  paper, 
bsought  from  the  India  House,  stating  his  discharge  from 
iim  service  of  the  Company  in  1767  or  1769.  There 
cm  be  no  doubt,  that,  with  the  pedigree  of  these  per* 
101189  that  ipras  produced,  they  could  have  taken  the  pbs- 
iQpi^oa  of  thb  estate  from  Mrs.  Loggon.  Jn  a  legal  vie w, 
Ibevi^rQ,  Uiey  Wjsre  entitled  to  stand  in  a  position,  bk 
rittcdi  tihey  might  insist,  that  she  should  not  hold  the  poor 
leMlcm,  when  entenng  into  this  treaty*  It  is  deur,  hoiw« 
^srer,.  thttt  $11 .  the  patties  thought^ :  or  acted  as  if  they 
iiooght,  (hat  their  situation  was.  the  converse  of  that ) 
vaA  &at  the  Defendant  might  hold  the  estate,  unless  pro« 
sabfe  evidence,  at  least,  of  the  death  of  Carr  should  be 

produced. 
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produced.  It  is  clear^  the  proof,  that  might  havebe^ 
produced,  would  have  obtained  a  recovery  in  ejectment ; 
^less  different  objections  could  have  been  made;  the 
only  effect,  of  which  would  have  been  a  difference  as  to 
the  necessity  of  applying  here  to  have  those  objections 
removed.  Both  in  Law  and  Equity  these  persons  would 
have  been  pronounced  the  heirs  in  a  question  with  this 
Defendant. 


The  letter  of  their  attorney  states,  that  the  hebn  of 
Loggon  are  advised  by  their  friends  to  stick  out  for 
2000/. ;  but,  that,  considering  the  hardship  upon.  Mrs. 
.Loggon,  he  thinks,  1500^  ought  to  be  taken;  and  he  had 
brought  them  to  consent;  desiring  an  answer ;  the  parties 
being  very  itnpatient.  These  persons,  furnished  with  food 
by  the  wife  of  fVare,  the  brother,  at  the  inn,  had  applied 
to  Grofan,  from  time  to  time,  for  small  sums ;  which  he 
refused;  and,  if  he  had  persisted  in  that,  I  should  not 
have  blamed  him  under  the  circumstances;  dealing  fyr 
what  may  in  some  sense  be  represented  as  their  eipeeCa*. 
tibn,  though  strictly  their  right  of  possession.  Pi^ously 
to  their  agreement  to  take  1000/.,  which,  from  the  letter 
of  the  attorney,  I  take  to  have  been  on  the  12th  of  No- 
tjembeTf  all  relief  of  that  kind  was  refused.  On  the  14di, 
these  women  signed  an  agreement,  drawn  up  at  the  cham- 
bers of  their  attorneys,  and  attested  by  one  of  their  deiks 
find  another  person :  a  material  circumstance,  compared 
with. the  evidence,  that  by  means  of  the  information  given 
to  some  or  one  of  them  these  women  sufficiently  understood 
the  nature  and  value  of  the  property;  agreeing  to  accept 
1000/.  for  their  right,  title,  and  interest,  in  the  freehold 
estates,  late  in  the  possession  of  Loggon,  which  they  claim 
as  heirs  at  law ;  the  property  consisting  of  freehold  and 
copyhold  estates,  and  the  rents  from  October,  1787,  to 
the  14th  of  Nqvember,  1788.  The  husbands  were  nol 
^et  brought  forward.    It  is  singular,  that,  an  instruments^ 

should 
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hould  be  taken  from  these  married  women  with  so  much 
ttaccuracy:  when  compared  with  the  various  and  dis- 
ordant  testimony  of  their  attomeysj  and  Qrqjan  and 
tCrs.  Loggon.    . 

This    instnunent  is  material    upon  another    grouifid. 
'iavid  Ware,  the  husband,  after  this  agreement  by  the 
nomen,  came  to  town ;   the  other  Ware  also  came  up 
pon    information    of  the    o£Per«     David  Ware   being 
bligedy  to  enable  them  to  come,  to  borrow  5/.  from  the 
iank  ;  who  required  another  security  for  that  sum.    They 
loth  swear,  which  a  particularity,  that  leaves  very  little 
loubt,    that  they  went    to  Grofan ;   stating,    that   they 
vuuld  not  take  1000/.;  that  they  again  refused  that-sum ; 
•bich,  it  must  be  remembeifed,  was  the  third  refusal;  and 
at  length  they  agreed  to  take  it,  clear  of  all  expences ; 
md  that  led  to  the  bargain  of  1046/.     They  swear,  that 
Grqjan  said,  he  would  not  give  that  sum  without  an 
agreement  in  writing.     They  both  swear,  that  Davids 
EUzabeihy  and  Mary,  signed  the  agreement;  which  has 
a6ver  been  produced.    It  cannot  be,  as  is  represented,* 
the  agreement  of  the   14th  of  November  \  as  that  was 
followed    by   a   correspondence,   which    preceded    the 
final  agreement.     It  is  in  evidence,  that  it  was  explained 
to  them  by  their   attorney ;  that    they  understood   it ; 
aod  one  of  them  gave  as  a  reason  for  signing  it,  that 
it  was  expences  being  in  London.      EUzabet/i  Kerman 
sxecnites   one    paper    as  a  marks-woman,   and  another 
^  Bignitig  her  name.     In  consequence  of  a  letter,  dated 
he     15th    of  November f   they  went    to    Grqjan;  who 
nade    some    little    advance    to    them;   and,   according 
o  the  advice  of  their  attorney,  a  sum  was  named  for 
;lie  expences;  which  made  up  the  sum  of  1046/.     There 
a  no  evidence  as  to  the  manner,  in  which  the  money 
i#as  paid,  £Eurther,  than  that  it  was  paid  with  a  deduction 
of  .the  money  they  had  received  at  Gryans;  when  David 
VTare,  as  well  as  the  other  persons,  signed.   The  evidence 

is 
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M  upon  the  whde,  strong  in  favour  of  the  hjrpo^ietisr 
tliat  the  agreement  of  November  in  not  the  agreement^ 
hpon  which  Ortyan  conchided:  tmt  that  tbercf  was 
subsequent  agreement,  which  is  not  produced* 

The  drafts  being  approved,  on  behalf  of  the  naintiff, 
and  the  other  persons,  by  their  attorneys,  a  letter,  dai 
the  16th  of  December^  was  sent  to  Grofoti;  eonmaim 
eating  that;  and  stating,  that  the  parties  were  V< 
much  dissatisfied,  as  Was  expected,  at  the  small 
deration  for  apparently  so  large  a  property ;  and 
Ware's  conduct  at  the  time  of  execution  corresponds  witl^ 
that :  struck  with  the  magnitude  of  the  property  npoiA 
bearing  the  parcels  read  he  shewed  extr^ne.re!nctaiiiDe& 
tod  left  the  room;  but  said,  at  length,  that  he  inuslC 
execute.    The  deeds  were  executed  upon  the  Slst. 

'  Under  these  circumstances,  the  Plaintiff  and  EBxabei^ 
Kerman  being  either  the  actual  co-heiressea,  with  an  hn^ 
mediate  estate  in  possession,  subject  to  dower,  or  no^ 
with  a  right,   perhaps,    to    have    the  annuity  of  ISOfl 
thrown  upon  the  personal  estate  in  the  hands  of  Mrs.  Log^ 
gan,  or,^  if  the  bargain  was,  not  for  an  estate  in  pos- 
session, but  for  a  chance,  proceeding  upon  the  gronnd, 
that,  if  no  account  of  Carr  had  been  received  for  twenty^ 
years,  they  had  nothing  to  sell;  but,  if  he  i^ed  before 
Loggon,  without   issue,   they  had    the  title;   and  .the 
bargain  took  place  upon  the  uncertainty  as  to  that  fact^ 
to  be  estimated  as  a  chance,   the  instrument  oug|ht  tor 
have  been  a  conveyance  in  effect  and  obligation  of  siick 
interest  as  they  at  that  moment  had ;  binding  no  ffature 
interest,  either  under  the  effect  of  the  conveyance,  or 
the  obligation,  imposed  by  the  instrument.     This  coa^ 
veyance,  on  the  contrary,  if  they  were  co-heiresses  at  that 
moment,  would  vest  in  the  Defendant  the  fee-simple  in 
possession  of  the  freehold  estate,  and  the  pure  inheritance^ 
of  the  copyhold  estate;  and  both  by  the  eflfect  of  the 
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Mmveyatioe  and  of  the  obligation,  imposed  upon  thenii 
the  property  would  have  been  Mr^  Loggotis,  if  they 
luid  die  next  day  discovered,  that  Carr  had  died  with'' 
>dt  issue,  before  the  death  of  Loggon,  or  afterward^ 
ntesiate. 


1807. 


is  done  under  the  covenants,  with  the  most  marked 
ndustry.  According  to  the  usual  course  upon  the  con- 
veyance of  an  estate,  derived  by  descent,  the  covenants 
lie  against  the  acts  of  the  ancestor,  from  whom  it  de* 
leended,  in  this  instance  Thomas  Loggon,  and  the  acts  of 
iba  party  conveying ;  and,  if  there  should  have  been  at^ 
■amediate  heir,  supposed  to  be  dead,  it  is  reasonable 
diat  the  covenants  should  extend  to  his  acts ;  but,  if  the 

• 

Mik  takes  place  under  such  circumstances,  that  it  is  not 
known,  whether  there  was  an  immediate  heir,  and  the 
etasidetation  is  reduced  in  proportion  to  the  doubt  upon 
the  tide  in  that  respect,  no  one  would  think  of  making  the 
ptjTty  covenant  against  the  acts  of  such  immediate  heir, 
if  there  happened  to  be  one ;  as  then  the  conveyance 
vottld  be  all  wrong;  and  whether  the, covenant  is  by  a 
iieh  or  a  poor  man  cannot  be  taken  into  consideration* 

The  release  describes  Mary  Ware  and  Elizabeth  Ker* 
Mm  as  co-heiresses  at  law,  and  customary  heiresses,  of 
h^gon ;  reciting,  of  which  there  b  no  proof,  that  could 
ever  bind  these  women,  that  he  fr^iiendy,  after  these 
pudiases,  declared  his  intention  to  make  a  new  Will,  and 
to  give  his  wife  an  estate  for  life,  with,  a  power  of  ap- 
pobtment  over  a  moiety;  but  that  he  died,  before  such 
Q^WiH  was  prepared;  which  is  Uke  a  suggestion  of 
•omething  more  dian  a  declaration  to  the  Defendant  heV 
>df :  reciting  farther,  that  disputes  had  arisen  between 
these  partiesj  insisting  upon  their  tide,  as  i^o-hciresses, 
^  the  Defendant ;  no  jdisputes  having  dccurred ;  as  it 
^viu  agreed,  that  probably  Carr  was  dead;  and  the  claim 
tf  dower  was  admitted ;  and  that,  for  the  final  end  of  all 

these 
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1807.  these  difierencest  they  had  agreed  to  take  the  sum  of 

_^*^^  1046/.     There  is  a  covenant  to  levy  a  fine ;  which  wbs 

PiCKBBT 

^  levied,  and  wouM  operate  as  an  estoppel,  to  pass  any 

LooGON.  fbture  interest ;  and,  according  to  the  evidence  of  the  at- 

Effect  of  a  tomey,  was  intended  for  that  purpose.    There  ia  also  a 

Fine,  operat-  covenant  for  farther  a^urance ;  and,  if  it  happened,  that 

ing  as  an  Es-  ^^^^  survived  LoggWy  and  could  have  claimed  the  estate 

^"^  tn^''***  immediately,  that  is  a  covenant  that  he  should  convey; 

lerett  ^^  ^^  covenant  is,  that  all,  claiming  under  Id^ggom, 

should  convey;  and  Carr  would  iaU within  the  general 
mumning  of  that  phrasc.    An  anxiety  appears  in  the  ex- 


pression ;  shewing,  that  it  must  be  intended  to  compie^- 
bend  that  case. 


If  this  suit  had  been  recent,  that  instrument  could 
possibly  stand.     Taking  the  contract  as  being  free  froofe 
objection  upon  x>ther  grounds,  that  Grojan,  on  behalf  oi 
Mrs.Loggon^  had  said,  ^*  make  out  your  title  as  heira^ 
"  I  will  give  no  information  or  assistance :  but,  if  wilfaoul^^ 
*'  doing  so  you  will  take  1000/.,  I  will  give  that  sum,'^ 
consideriAg  the  passages,  that  are  to  be  met  with  in 
judgments  of  this  Court,  though  a  valuable  property 
be,en  acquired,  to  which  that  sum  was  very  inadequate, 
will  not  say,  whether  such  a  case  would  have  been 
by  the  doctrine  of  this  Court ;  protecting,  upon  publi^^ 
principles,   persons  in  distress ;  who,  as  has  ^been  said 
acting  under  the  influence  of  that  distress,  though  wit 
knowledge  of  the  circumstances,  are  to  have  the  fam 
protection,  as  if  they  were  entirely  ignorant :  tm^g 
polled  by  hard  necessity :  but  the  Defendant,  telling  them 
that  if  they  are  the  co-heiresses,  she  will  treat  with  tfa 
at  the  price  specified,  shall  not  have  the  adva 
they  are  so,  and  not  be  liable  to  the  disadvantage«  if  die; 
are  not;  and  there  can  be  no  question,  wl^ther  anch 
instrument  as  this,  taken  in  the  execution  of  such  a 
tract,  can  stand. 

« 
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V  ^  question  may  arise,  whether  the  instrimient  is  to  be 
refimned*  There  are  authorities  for  that  under  other 
dfcunuitances  j  where  the  parties  were  not  acting  under 
the  t>res8ure  of  that  distress ;  but  fh^  Court  w<mld  not 
vefinrm  an  instrument,  where  they  would  not  have  decreed 
fi  ajpedfic  performance ;  or,  if  that  is  going  too  far,  uri-^ 
baa  it  can  be  precisely  ascertained,  what  the  contract 
was;  and  that  it  was  made  without  advantage  taken  of 
the  pressure  of  circumstances  upon  one  of  the  contracting 
parties.  Then  what  is  this  contract  ?  Is  it  to  be  taken 
(rom  the  written  agreement  of  the  i4th  of  November? 
The  consequence  is,  that  nothing  was  to  be  conveyed 
but  the  right  to  the  freehold  estate :  nothing  is  said  about 
die  copyhold  estates,  or  the  by-gone  rents.  I  cannot  re- 
brm  that  according  to  the  subsequent  agreement;  not 
kbotring,  what  that  was.  If  I  &m  to  reform  it  according 
to  the  j>arol  evidence,  I  must  go  upon  six  or  seven  ac- 
nmilts;  no  two  of  which  agree;  except  Graf  an  and  one 
if  dieir  attorneys,  stating,  that,  if  these  women  were  at 
9iet  moment  the  co-heiresses,  they  were  to  convey  that 
nieieat ;  the  partner  of  that  attorney  representing,  that 
iiey  were  to  convey  all  interest  present  6t  future :  so 
lieC^  if  Carr  had  been  living  at  the  time  of  execution^ 
nd  the    estate   had    fallen    upon   them   afteiwardis  by 

or  devise,   that  new  estate  would    have    been 

by  the  contract. 
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.The  nemorandum,  upon  the  draft  of  the  conveyance, 
t,  an.  important  document.  The  contents  prove,  that  it 
annot  be  the  agreement,  of  which  the  two  Wares  speak, 
t  is  DO  agreement,  but  a  private  transaction  between 
bne  itidtvidual^  and  their  attorney ;  for  testimony,  as 
fity  bad  been  wavering,  that  aD  was  right  between  them 
him*  He  states  the  circumstances,  under  which  it  was 
;  that,  before  they  8%ned  it  was  read  over  and  ex- 
ileiiied  to  them ;  that  they  folly  understood  it;  that  it  was 
!leer,  coiicise,  and  as.  free  from  technical  terms  as  pos- 
V0L.XIV.  Q  sible; 
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able;  that  he  informed  them,  at  the  sametimty  that,  as 
they  had  been  wavering,  he  wished  them  to  sign  such  a 
memorandum ;  as  well  to  bind  them  as  to  prevent  any 
blame  of  him  and  hb  partner.  This  paper,  connected 
with  Mrs.  Loggon's  answer,  and  produced  by  a  witness 
for  her,  is  material  evidence  against  her.  From  her  own 
answer  it  is  clear,  that  she  proceeded  in  this  bargain 
upon  the  circumstance,  that  there  was  not  even  probable 
evidence,  by  which  these  parties  could  recover  the  inune<- 
diate  possession.  The  value  of  the  estate  I  take  upon 
the  evidence  to  have  been  about  5000/.;  and,  in  con- 
sideration of  their  being  unable  to  prove  the  death  of 
their  brother  Join  Carr,  so  as  to  enable  them  to  te« 
cover  possession  thereof  by  Law,  and  also,  on  account 
of  the  conviction  and  forfeiture  before-named,  they  de* 
that  they  agree  to  accept  1046/.  in  full  for  their 


right.     That  is  signed  by  David  Ware ;   and  execoted 
by  the  mark  of  Mary  Wcn'e,  and  the  signature  of  EBmo^ 
beth  Kerman;  who  had,  by  her  mark,  signed  the  agree-^ 
ment'  of  the   14th  of  November.     Thb   paper   oanno^ 
possibly  be  the  agreement,  that  was  signed  at  Grofom^B^ 
for  quite  a  different  purpose;  and  is  decisive,  that  ihm 
want  of  actual  evidence  of  the  death  of  John  Carr  witb« 
out  issue,  would,  in  the  opinion  of  the  attorney,  whip 
acted  for    the  Plaintiff,   and   o{  Grojan,   prevent  tjieir 
recovering  possession.     It  is  cleiur  also^   from  the   an^ 
^wer,    that    all   parties    dealt    upon     that    supiK>sition  ^ 
taking   that    for    granted ;   and  that,  if  the    poasetdom 
could  have,  been  recovered,    this  contract  would  neveir 
have  taken  place. 


To  all  these  circumstances  must  be  added,  that  thia  is 
case  of  moat  algect  and  importunate  distress :  partiea 
by  a  party,  who  had  not  the  means  of  feeding  them; 
urged  to  execution  by  the  pressure,  that  the  bounty 
which  they  were  thus  miserably  subaiated,  could  not 
longer  afforded :  fed  by  some  money  advanced  fay 

upor^ 
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f Signing  the  agreement;  who  refused  to  advance  any 
%  before  it  was  signed;  and  that  it  was  executed  at 
rith  a  degree  of  reluctance,  proving,  'that  tliey  w^re 
!ii  'to  it  by  extreme  distress ;  and  executed  under 
rial  and  important  ignorance  of  their  rights  and 
flr,  and  of  the  value  df  thciir  interests ;  .  all  which 
Aistanceis  are  clearly  made  out  (91 ). 

then  the  conclusion  is,  that  the  deed  does  not  cariy 
execution  that  contract,  into  which  the  parties  en- 
F,  is  this  that  species  of  case,  in  which  those  parties, 
have  takbn  a  contract,  which  they  would  not  have 
Vif  there  had  been  no  doubt,  that  the  otfherff  were 
iitesses,  and  for  which,  upon  that  supposition,  a 
;  deal  more  ought  to  have  been  given,  have  an 
ty  to  reform  that  contract,  which  cannot  be  exe- 
If  I  stiould  doubt  that;  even  if  the  case  had.  not 
s  peculiarities :  but,  supposing  it  capable  of  bein^ 
med,  I  do  not  know,  how  can  I  reform  it.  I  should 
-  infiuitely  more  difficulty  in  giving  relief,  if  the 
er  Decree  had  been  insisted  on  by  plea  or  answer; 
[  think  by  the  manner  in  which  tlie  cause  is  brought 
re  the  Court,  the  parties  have  left  it  just  as  open 
was  in  the  year  1796. 


1807. 

PlCKlBTT 

r. 

Lo<)G<yN. 


bWhifings  it  back  to  the  objection^  upon  the  length 
ine^  The  firit  period  is  froBi  the  time-,  when  the 
action  took  place,  in  1788,  to  1792;  when  the  first 
was  filed.  I  am  aware  of  the  obj<&<Hion,  thatthey 
the  chance  of  retaining  the  money  during  those  four 
I ;  in  which  time,  if  Carr  had  appeared,  the  De- 
int  would  have  lost  it.  A  similar  argument  has  been 
jB  addressed  to  the  Court,  without  effect,  m  every 
nee  of  relief  against  a  contingent  bargain,  after  the 
Agency  has  happened.  From  1792  to  1796  they 
engaged  in  litigation.    Long  before  the  latter  period 

the 
(91)  Dunnage  v.  White,  1  Swanst,  J137. 
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tlie  death  of  Carr  was  known,  and  no  step  was*  faken^ 
until  the  year  1800;  when  this  Bill  was  filed;  and  the 
Defendant  took  this  course ;  uisisting,  that  this  suit 
should  not  proceed,  unless  the  costs  of  the  former  stiit 
were  paid;  which  costs  were  paidr  ^^d  the  Defendant 
has,  therefore,  by  her  mode  of  pleading  tendered  to  the 
Court  the  opportunity  of  deciding,  not  upon  those  -cir-, 
cumstances,  which  might  have  formed  an  objection;  but 
upon  the  actual  merits,  whether  this  instrument  i»to  stand 
or  not.  The  utmost  effect  of  these  proceedings  is  witb 
reference  to  the  consideration,  from  what  period  the  ac- 
count of  the  rents  and  profits  should,  be  directed ;  and 
that  I  am  disposed  ta  think  should  be  only  from  the 
time  of  the  Bill  filed  (92):  the  consideration  being  paid 
with  inteirest  from  that  time. 


The  Decree  declared,  that  the  conveyance  had  beeif ' 
improperly  obtained ;  and  ought  to  be  set  aside ;  and  di- 
rected a  re-conveyance,  and  an  account  of  the  reiita- 
and  profits  from  die  time  of.  filing  the  Bill:  ther 
1046/.,  and  interest  from  the  same  time,  to  be  de* 
ducted ;  with  an  inquiry  as  ^  Co  the  Defendant's  rights 
to  dower  (93). 


(92)  Ante,  Jhummand  v. 
ne  Duke  of  Si.  Albant, 
Vol.  y,  4d3 ;  and  the  note, 
488. 

(03)  Wpodv.Abney^^Mad. 


417.      Crowe  v.  BaUardf 
Bro.  a  C.  117.     %iCq9,  253w 
Ant^,  VoK  I,  216;  aad 
nete,  221. 
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DUMMER  V.  THE  CORPORATION  OF  CHIP- 
PENHAM. 1807- 

THE  Bill  stated,  that  this  Corporation  is  seised  of  a    Bill  against 
messuage,  situate  in  Chippenliam^  and  also  of  two  &  Ck^rpormon, 
rent-cfiarges,  one  of  51. ,  and  another  of  15*.  per  annum,  trustees  for  m 
secured  on  lands  within  the  borough,  for  the  support  of  ^***"ty»  f^^^ 
a  JFree  School,  for  the  educatiop  of  tu'elve  poor  boys,       j  i  -        . 
Immh  in  the  town ;  and  the  appointment  of  the  School-  g^gin-t  -  -o 
master  is  in  the  Bailiff  and  a  majority  of  the  Burgesses;  IqUod,  depri?- 
and  the  Plaintiff  had  been  regularly  appointed  to  that  ingthePlaiDtiff 
office,  and  had  held  it  for  many  years.  .  of  his  oflSce  of 

Schoolmaster; 
The  Kll  farther  stated,  that  the  Plaintiff  had  been  de-  charged  tohayo 
prived  of  the  said  office  by  a  resolulbn  of  the  BaiUff  J^'^J^J"'?'?^ 
and  a  majority  of  the  Burgesses ;  which  resolution  was  jiigiQUg 
passed  at  one  of  their  meetings,  on  the  alledged  ground  cladinir  the 
of  his  being  unable  to  fulfil  the  duties  from  bodily  dis-  Bailiff,  from 
«ase,  and  the  infirmities  of  age;  that  he  had  been,  by  the  improper  mo- 
direction  of  the  Defendants,  served  with  notice  to  quit  tives,  with  re- 
the  School-house ;   that   they  had    caused  an.  action  of  ^«''«nc«  to  a 
ejectment  to  be  brought  against  him,  to  turn  bim  out  of  p,     .    ^'^  "^ 
possession;  and  had  discontinued  the  payment  of  his  sa^     Demurrer  hv 
lary.  The  Bill  farther  stated,  that  the  resolution  had  been  those  five  on 
proposed  and  ^carried,  in  consequence  of  a  scheme,  formed  the  groaud, 
«nd  entered  into  fijr  that  purpose,  by  five  of  the  Defen-  that  no  title 
dants,  in  which  number  the  Bailiff  was  included ;  and  in  ^**  shewn  to 
which  scheme,  the  Bill  charged,  that  they  were  actuated  ^^^corery 

by  resentment  and  party  spirit  against  the   Plaintiff,  on     °,  ' 

/*  .         1      1  •  11         1      •  /•  and,  ore  tenvs^ 

lu^unt  01  a  vote  given  by  him  at  the   last  election  ot  ^^^^^  ^|^   charire 

Members  of  Parliament  for  the  borough  of  Chippenham  would   be  the 

against  their  wishes ;   and  also  by  a  desire  to  have  the  subject   of   a 

messuage,  in  right  of  which  he  had  voted,  transferred  to  Criminal  Pro* 

Wa^  ptbpr  person  ;  who  wpujd  vote,  at  future  eleotions,  secution,  over- 

according  ^^^^^' 
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1807,  according  to  their  instructions ;  and  not  by  any  view  to 

the  benefit  of  the  Charity. 


DUMMER 

The  The  Bill  prayed,  that  the  Bailiff  and  Burgesses  may, 

OoRFORA-  .   in  their  corporalte  capacity,  answer  the  matters  in  the 

CHi^FENHAM  "^"^^  ^^^ '    ^^^  ***  *®  ^^®  Defendants,  pvticulariy 

named  in  the  BHl,  may  answer  lipon  oath;  and  prayed 
an  Injunction. 

To  this  Bill  the  five  Defendants,  named  in  the  BHI, 
put  in  a  demurrer ;  insisting,  that  the  Plaintiff  had  not 
shewn  a  title  to  discovery  against  thiem. 

•   Mr.  Richards  and    Mr.  Home,  in  support  of  th^ 
Demurrer. 

The  general  rule,  clearly  established,  that  a  mere  wit- 
ness cannot  be  md^e  a  Defendant,  has  been  relaxed  in  the 
case  of  a  Corporation ;  as,  in  this  instance,  thb  answer  is 
not  put  in  upon  oath ;  therefore  an  answer  is  required'from 
some  person,  capable  of  mailing  a  full  discovery,  as  the 
agents  or  servants  of  the  Corporation:  Wychv.  Meal(94f\ 
The  rule  is  however  relaxed  only  to  that  extent:  the 
person,  from  whom  the  discovery  is  sought,  by  making 
him  a  Defendant,  must  have  been  in  a  situation  of  con- 
fidence ;  enabling  him  to  makd  a  disclosure,  for  the  truth 
of  which  the  Courf  cannot  have  the  security,  usually  i^en 
from  the  Defendants  themselves.  The  exception  to  the 
rule  is  not  applicable  to  any  other  character  or  relation 
of  the  corporate  body.  These  Defendants  lire  individuabp 
though  members  of  the  corporate  body,  not  otherwise 
connected  with  it,  and  not  standing  in  any  confidential 
situation ;  as  an  agent ;  whose  duty  it  is  to  transact  tiievr 
business ;    and  in  whom  a  trust  is  reposed.    For  what^ 

purpose 

(94)  8  P.  WW.  810.  Antei  Cartwright  v.  Hateley,  Vol.  U* 
^2 ;  see  the  note,  2D8. 
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purpose  can  they  be  made  parties  ?    Their  answer  cantiot         1807. 
be  read  against  the  co-Defendant,  the  Corporation :  nor 
call  there  be.any  Decree  against  them.    The  Decree  must 
he  made  against  the  Corporation,  not  the  individual  meni'-  Tlie 

licrs.    Tlie  principle,  upon  which  this  Bill  must  be  main*     Corpora- 
imined,  woi^ld  reach  many  other  persons ;  who  might  be  ^iiippgiig  j^^i 
-amch  more  acquainted  with  the  subject  of  the  cause  than 
the  Secretary  or  the  Town  Clerk :.  for  instance,  the  Chair- 
man, or  one  of  the  Directors  of  77^  East  India  Com- 

■ 

ptmy:  or  other  persons,  with  whom  they  transact  busi- 
ness: bnt  no  instance  has  occurred  of  making  any  other 
pi^rson  a  Defendant  than  the  Secretary ;  and  tlie*  exten- 
sion of  the  exception  would  be  mischievous;  if,  for  in- 
-itance,  to  a  Bill  against  the  Corporation  of  London  all 
the  Livery  might  be  made  parties. 

The  first  case  (95)  upon  tliis  point  does  not  resemble 
4liis;  the  only  object  of  the  Bill  Wing  a  discovery  of 
vritings.  In  Wych  v.  Meal {96 \  also  the  party,  who  de- 
JBUrred,  was,  not  a  Corporation,  but  a  mere  officer;  made 
«  Defendant  merely  for  the  purpose  of  a  discovery  of 
aome  entries  in  the  Corporation  books.  This  demurrer- 
is  put  in  by  individual  Corjl^orators  to  charges  of  fraud, 
xriating  to  their  individual  personal  conduct;  by  which 
iOmiy.  would  be  liable  to  a  crimii^al  prosecution  for  a  con- 
iqpiniey :  Eligabetk  Robinson's  Case  (97 ).  In  Moodalay  v. 
The  East  India  Company  ( 98 )  the  Defendant  Morton  was 
-liie  Secretary,  not  a  member  of  the  Company ;  and  was 
tiiated  as  a  Secretary  only ;  not  being  called  upon  as  to 
"ftDjr  miseondiiet  of  his  own.  In  Steward  v.  The  East 
India  Company {99)  the  demurrer  was  allowed.  This 
has  no  chatrge,  that  thb  Plaintiff  will  be  at  a  loss 

'  •  for 

• 

(05)  Adod.  I  Vsm.  117.  (08)  1  Bro.  C.  C.  409. 

(06)  a  P.  Will.  310.  (OS))  -2  Veni.  380. 
(97)  Ijtach's  Cro.  Law,  38. 
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1807.        for  a  discovery  .of    vouchars.      The  case  is  pat  upon 

''^'^^         the  ground  of  oppression  and  fraud/  charged  upon  these 

^^  Defendants  individually.     The  case  of  a  Corporadon  is 

The         an  anomaly  in  the  jurisdiction ;  and  must,  therefore,  d^ 

CoBj^t^Ar    pend.  upon  authority ;.  which  goes  no  farther  than  die 

CpiPtPWH^^M  ^^^^^    ^f  officers,    and   the   object   of    a    discovery  of 

vouchers ;  aflfecting  the  corporation  only,  not  the  indifH 
du^  parsons.  • 

Sir  Samuel  RotniUy^  Mr.  ITumuon,  and  Bfr.'  Wmr^ 
for  the  Plaintiff. 
Two  grounds  of  demurrer  are  laid  before  the  Coozt.; 
one  upon  the  Record :  the  other  ore  tenue.  As  to  the 
first,  there  is  an  objection  of  form;  that  this  ia  aiA^* 
murrer  as  to  the  ^liscovery  only  by  Defendants,  againit 
whom  there  is  a  prayer  both  of  discovery  and  reKef ;  a% 
besides  the  general  prayer,  the  relief,  prayed  against  the 
Corporation,  that  the  Plaintiff  maybe  quieted  in  his  o£> 
fice,  must  be  considered  as  prayed  against  the  individual 
members ;  who  would  be  subject  to  costs  personally.  A 
demurrer,  on  the  ground,  that  the  discovery  would  sub- 
ject the  Defendants  to  penalties,  might  certainly  be  good 
to  discovery  only ;  but  that  "is  not  a  favoured  ground  of 
demurrer ;  and  may  be  waived ;  and,  if  not  put  upon  the 
Record,  the  Defendant  cannot  afterwards  insist  upon  it, 
ore  tenus ;  of  which  there  is  no  instance.  Another  objec* 
tion  to  the  demmrer  ore  tenus  is,  that  it  must  go  to'  die 
whole  discover :  but  how  would  the  Defendants  be  si;^ 
ject  to  penalties  by  stating  the  circumstances  as  to  the 
foundation  of  the  School,  the  trusts  of  these  rent- 
pharges  of  51,  and  1 5s.  per  annum^  &c. 

As  to  the  merits,  there  are  not  many  authorities :  but 
it  is  generally  understood,  and  there  are  frequent  instances, - 
th^t  individual  Corporators  may  be  made  parties:  the  de* 


•  • 
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dnoM,  that  even  a  senrant^  .thoagh  not  a  member,  may  1809* 
be  nwdek:a  party  to  a  Bill  against  the  Corporation^  goipg 
much  Artli^ :  and  the  principle,  that  the  Corporal»m  i,, 

.caimot  answer  upon  oath,  and  therefore  the  Plaintiff  \jlbjb  The 

not  the  same  benefit  of  a  diseovery  from  them  as  from     Cobpora- 

.^  v       ..         i.i.^-  Tion  of 

pnvate  persons,  applies  with  mnch  greater  force  to  an  m- 

diTidual  member.  '  The  reason  of  the  distinction  appear^ 

in  Wyck  v.  Meal  (  1 00 ) ;  and  is  stated  by  Lord  Rede9^ 

(/afe('l ).     It  IS  at  least  equally  applicable  to  a  member; 

and  is  iree  from  the  objections,  to  which  the  case  of  the 

servant  is  open ;  who,  with  the  exception  of  a  solicitor, 

maybe  examined  as\i  witness ;.  and  yet,  on  account  of  the 

inconvenience,  may  be  made  a  party.    In  the  case  of  a 

charitable  trust  could   individual  members   of  a-Corpo- 

ntion,  charged  with  misconduct,  shelter  themselves -fron^ 

answering  upon  oath  by  putting  ii>  an  answer  vrith  -the 

lest  of  the  Corporation  under  Seal  ?     The  case,  cited 

from  S  Vemony  is  one  of  the  many  bad  cases  in  that  book* 

It  has  never  been  held,  that  a  Demurrer  will  hold  on  the 

ground,  that  the  Defendant  is  charged  with  that,  which 

may  at  Law  be  termed  a  conspiracy.      If  such  strictness 

is  to  prevail,  there  is   an   end  of  discovery  in  equity, 

wlsenever  there  are  two  Defendants.     It  is,  however,  very 

fiestidnable,   whether  the  facts  stated  upon  thb  BiO, 

would  sdpport  an  indictment ;  even  considering,  to  what 

tn  extent  the  doctrine  of  conspiracy  has  b^n  carried. 

The  allegation  is,  that  a  number  of  persons  .detennined 

to  exercise  in  an  arbitrary  manner,  a  right,  in  exercising 

which '  they  ought  to  be  actuated  by  pure  motives  only, 

free  from  the  influence  of  party :  biit  they  have  not  con* 

<pired  to  deprive  the  Plafaitiff  of  his  right  by  mllurep: 

Kntation,  false  suggestion,  or  contrivance. 


Mr* 


(JOG)  9  P.  WiU.  310.  (1)  Mitf.  15i3. 
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1M7.  Ut:  lUehards,  in  Reply. 

This  18  merely  a  Bill  of  discov€i7  ugaiiMt  theae  De- 

ftndants ;  and  the  demurrer   therefore    right   in  -form^ 

The  Tliey  hare  nothing  to  do  with  the  relief^  prayed  agaunst 

•CoRFOBJ/^     ^  Corporation.    The  case  of  an  officer  18  much  stvonger, 

fialtemiHAlt  And  upon  very  different  groonda.    Mb  answer  mayhdp 

|iie  Plaintiff  to  evidence;  but  these  Defiendants  have  no 
'Coonection  with  the  subject  except  through  the  charge  i 
ihe  Bill    No  instance  can  be  produced  of  an  an^wei 
jvqoired  from  aii  hidividual  member  of  a  Corpoistion 
Aod  no  suggestion  of  that  sort  was  made  in  MootUay  v^^ 
lie  East  India  Company  (2).     Every  charge  m  thii^ 
JBfB  is  made  with  a  view  to  the  discovery  of  an  iIk;gaB^ 
4NMispiracy;  which  is  an   indictable  offence.     The 
jeetion  to  answer  as  to    that  cannot  be  considered 
mnved:  it  may  not  only  be  made  are  tentu^  but  even  i 
jyt.was  raised  by  the  answer,  the  Court  would  not  coaipe& 
Ibe  discovery.    A  Defendant  may  avail  himself  in  anjr 
ahape  of  this-  objection. 

The  Lord  Cha^cslloiu 
This  .case  b  in  many  points  very  important ;  and  i^ 
iguite  new  to  me ;  for,  though  .1  have  a  general  notioia, 
Ibet  much  may  have  passed  in  the  Court,  relative  to 
lihis  pointy  I  have  no  recollection  *  of  ai^  4eciaion  upovm 
It  The  prmciple  goes  a  vast  way;  and  leada  to  gmC 
#buse.  If  these  persons,  trustees  of  a  school  tat  m- 
chiaHtable  purpose,  were  acting  as  individuals,  this  Camrt 
would  have  no  difficulty  in  d^ding  with  them ;  and  thene 
js  Xio  doubl;,  the  Court  will  compel  a  Corpomtioo,  who 
4ire  trustees,  to  act,  as  they  ought.  The  principle,  tipoai 
which  this  case  IS  argued,  goes  this  laigtb;  thai;  if  ai 
could  be  made  out  by  discovery  from  each  of  these  per- 
sons, 

Cf)  1  Bro.  a  a  4QB. 
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•0O8,  8ii|>poniig  m>  combiDatioii  in  the  aiwwer,  that  they  M67« 
turned  out  the  school-master,  not  upon  any  well-ibunded  ^  ^^^^ 
ophiion,  hut  mfluenced  by  a  corrupt    modve,  that  dis*  ^^ 

coTery  should  be  shut  out.     It  would  be  singular,  if  in  The 

that  naked  case  they  should  say,  they  did  that  act  as  a  Corpora*- 
Corporation;  reiiising  to  disclose,  why  any  of  them  con*  Chipprnuaii 
corred  it.  The  circumstance,  that  they  are  trustees 
for  a  charitable  purpose,  is  material.  There  seems  to  be 
no  sound  distinction  between  an  individual  and  the 
town  derkt>r  servant.  There  may  be  no  officer  for  tbe 
time;  and  the  individual  perhaps  may  be  the  only  per* 
ion,  who  can  give  any  infbrmi^on. 

•  ■ 

As  to  the  demurrer  alledged  ore  ienus,  I  am  perfectly 
satisfied,  that  by  allowing  the  demurrer'I  should' destroy 
this  jurisdiction ;  as,  without  the  ordinary  words^  eharj^ng 
the  parties  with  combining  and  confederating,  in  nine 
cases  out  of  ten  from,  all  time  past  they  would,  upon 
modem  doctrine,  be* liable  to  indictment:  yet  Courts  of 
Bquity  have  been  constahtly  compelling  the  discovery. 


Tke  Lard  Chancellor. 
In  support  of  the  dumurrer  upon  the  record,  in  this      Dee.  16f A. 

it  is  insisted,  tiiat  the  Plaintiff  has  shewn  no  title  to 
die  difloovdry ;  nor  to  the  reHef ;  if  this  can  be  coni^ 
lidered  as  against   these    individuals  a  Bill  for  ielie£  • 

Another  ground  of  demurrer  has  been  alleged  ore  temtsi 
in  eflfect,  that  the  charge  amounts  to  that  speciet  of  con« 
^iiacy,. that  makes  the  parties  liable  to  an  indictment; 
nd  therefore  they  are  not  bound  to  answer.  The  groxmd  . 
Pf  the  demurrer  upon  the  record  is,  that  these  five  De» 
feridfmts  are  personSf  against  whom  there  can  be  no  De^ 
cree ;  that  they  are  mere  witnesses ;  who  therefore  should 

not 
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18^7.         ^^  ^  Defendants;  and  the  general  rule  wliich  is  ttn- 
questioned,  is  insisted  on ;    that    persons  standing  in  m 


situation,  in  which*  all,  that  the  Court  can  demand,  ii 
Th^  thdr  testimony  in  a  cause  between  the  Plaintiff  and  die 

'CoRA>RrA-  Defendant,  are  not  to  be  made  parties:  a  rule  certaSnly 
r  >^^RNi»AM  ^^^^^^'^g  exceptions;  in  some  cases^  in  which  arbitraton 
G  id  Rule  ^^^  ^  made  Defendants ;  in  others,  in  which  attomejnii 
that  a  mere  ^^^  prepared  the  deeds,  though  they  have  no  interest  to 
Witness  is  not  convey,  give  up,  or  receive,  may  be  parties ;  and  on- 
to be  made  a  questionably  the  practice  is  settled,  admitting  an  ei« 
party.  Ezcep-  <ception  in  the  case  of  a  Corporation ;  whose  officers  and 
tions  m  the  ^  servants  are  made  parties.  I  expected  to  find  morp  of 
cases  o       r   -  |m|.|jQj.j^y  upon  that  class  of  cases :  but  I  am  not  able  to 

A  ^^  J  add  to  the  authorities,  that  have  been  supplied  at  the  bir. 

Attorneys;  and  in  i^        .     •  i 

Corporations  *    ^^^^  those  cases  therefore  we  must  extract  the  pnneiple; 

whose  Officers  ^^<1  though  I  should  be  unwilling  to  go  farther,  than  Ae 

and  servants  Court  has  already  gone  upon  this  point,  I  am  autiioriied, 

are  made  par-  and  called  upon,  to  go  the  fair  length,  to  which  a  joit 

^••*  application  of  the  principle  will  lead  me.- 

'  This  is  the  case  of  a  Corporation,  not  called  upon  to 
give  any  account  of  Corporation  property  or  revenue,  as 
such;  but  happening,  in  their  corporate  capacity,  tobe 
trustees  for  a  charitable  purpose ;  entrusted  in  that  co^ 
porate  capacity  with    the   management    of  certain  pro- 
perty, cloathed  with  a  trust  for  the  maintenance  of  a 
school-master ;  and  for  this  purpose  I  represent  the  caae 
Jurisdiction       thus:  that  the  Corporation  have  the  power  of^ nominating 
ov^r  a  Corpo-   the  master,'  and  of  dismissing  him,  at  their  will  and  plea- 
ration,  as  an    guj-g,     A  Corporation,    a^   an    individual,    with    audi  a 
"*  *^*  I'^^L         power  over  an  estate,  devoted  to  charitable  purpoaeii 

.  would,  in  thb  Court,  be  compelled  to  exercise  that  power, 

corrupt  execu-  ^  *^.  '^  , 

tioo  of  a  trast  ^^^  according  to  the  discretion  of  this  Court,  but  not 

comiptiy.  A  trustee  of  either  description,  a  corporation, 
or  an  individual,  cannot  be  permitted  to  act  corruptly  in 
tl^  e)Lecution  of  the  trust. 
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i  case  stated  is  in  substance,  that  this  gentleman^  ^^^7*. 

iiilly  capable   of   executing  the  duty  of  school-  ^  ^^-^ 
Tg  as  he  represents,  was  iippointed,  and  had  been  ,;. 

ued  a  long  time,  in  that  character;   that  at  the  Tbe^^ 

m  of  Members  of  Parliament  for  the  Borough  of  Cohpora- 

TlON  of 

€tiliam  certain  individuals  and  members  of  the  Cor-  Chippbnham. 

on  wished,  that  he  should  give  his  vote,  against  his 

udgment,  in  favour  of  a  particular  candidate ;  that, 

ng  to  procure  that  vote,  they  in  fact  contrived  the 

I,  (for  that  is  the  effect)  of  giving  him  an  intima- 

^t,  if  he  would  not  vote  according  to  their  wish, 

^t  look  to  the  exercise  of  their  will  and  pleasure 

mediately  dismissing  him ;  that  he  voted  the  other 

and  then  these  five  individuals,  in  the  execution  of 

corrupt  purpose,  found  the  means  (for  that  is  the 

uice )  of  making  the  Corporation  the  instrument  of 

ifling  him. 

e  question  upon  this  case  is,  whether  this  Court 
Dtertain  a  bill  against  these  individuals,  as  parties, 
lain  a  discovery,  whether  through  their  means,  so 
ested,  there  w^  such  an  abuse  of  the  discretion, 
1  in  the  Corporation,  as  trustees,  as  this  Court  will 
tL  Upon  the  whole  my  opinion  is,  that  this  is  a 
in  which  the  Court  will  call  upon  individuals  under 
circumstances  for  an  answer.  The  first  case  (3), 
firom  Vernon^  though  very  strong,  does  not  in  its 
age.  go  farther  than  the  principle  of  the  case  (4), 
Dined  by  Lord  Talbot,  would  extend.  What  parti- 
cyrcumstances  could  authorize  the  Court  to  order, 
besides  the  clerk  of  the  Company,  such  principal 
lers  as  the  Plaintiff  should  think  fit,  should  answer 
oath,  I  cannot  discover :  but  I  can  fancy  the  principle. 

Suppose,^ 

(3)  I  Vem.  117. 

(4)  Wych  V.  Meat,  3  P.  Witl.  310. 


BiTMMBB 
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UMI.         Suppose,    an   individual  Corporator^  whose  'estate  was 
charged  with  a  rent  or  payment  to  a  charitable  use,  of 
which  the  Corporation  had  the  management,   had  ob- 
The  tained  possession  of  the  deed ;   and  had  destroyed,  or 

CoBPORA-  cancelled,  it :  apon  an  information  in  this  Court  for  the 
(ivmz9fiAU  P*"T^®^  ^^  having  the  estate  of  the  charity  properly 
The  Mayor,  or  administered  by  the  Corporation,  who  are  trustees,  i 
other  indivi-  wvAiId  be  perfectly  competent  to  call  upon  the  Mayor,  i 
daal  Member  he  was  the  individual  implicated  ifk  that  conduct,  no 
of  a  Corpora-  oidy  to  answer  with  the  rest  under  their  common  sea! 
tioB,  tnistee  of  ]^  ^^^  ^^  answer  as  to  the  circumstances,  relative  t 

a  c  arge  ^j^  deed,  supposed  to  be  in  his  hands, 

out  of  the  as-  .^. 

tate  of  such 

Member  for  a        '^'^  reason  of  making  the  clerk,  or  ofRcer,   a  pattyv 

charitable  use,  ^»  that  generally  he  is  the  person,  who  can  give  the 

must  answer,   itifbrmation.     In  the  case  of  Steward  v.  The  Etui  In£a 

not  only  with    Company  (3)  I  suspect  a  misprint.    As  it  stands,  durt 

the  rest  under  -q^^  demurrer  was  allowed,  without  putting  them  to  an- 

Uieur  common    ^^^^  ^  ^^  matters  of  fraud  and  contrivance,  it  is  non- 

chante  of  hav-  a^^^''^^*  ^^^  liberty  to  insist  by  their  answer,  that  diey 
ing  destroyed  should  not  answer  the  charges  of  fraud  and  contrivaAoe, 
or  cancelled  it  is  intelligible.  As  it  stands,  I  cannot  comprehend 
the  Deed.         .it,   unless  the  argument  can  be  maintained,    that  ihe 

demurrer  was  allowed ;  as  otherwise  they  woidd  be  pat 
to  answer  those  charges:  a  construction  more  stnuned 
than  mine. 

The  next  case  is  WycA  v.  Afeal(6);  which  furnished 
the  principle.     As  Lord  Talbot  observes,  that  the  Plaio^^ 
tilf  in  that  cause  was  entitled  to  a  di.  covery  of  the  tnaC" 
ters,  charged  by  the  Bill,  so  I  say ;  supposing  this  BiB^ 
true,  there  wHI  be  a  gross  failure  of  jtistice,  if  thie  Plaintf^^ 
cannot  have  a  discovery  of  the  matters  charged.     If  tl»^^ 
principle  of  convenience  and  inconvenience,  pointed  01 


(5)  2  Verv.  380.  (0)  3  P.  Wiil.  310. 
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by  Lord  j^albotf  .and  the  notion^,  that .  by  allowing  that         1807. 

demurrer  there  would  be  a  failure  of  justice,  were*  pro-  ■rv^^''*' 
perly  applied  in  that  case,  of  an  officer,  why  should  they  ^^ 

not  be  applied-  in  each  case  to  determine,  whether  the  The 

Court  is  authorized  to  call  for  an  answer  ?.    If  such  a  C6*pora- 

'I'lON  Ol 

transaction  as  this  can  take  place,  and  there  is  no  re^  CHiFB&NHAJi 

niedy,  the  consequence  is  inevitable,  ■  that  every  Corpora'^ 

tion,    a  trustee  fbr  charitable  purposes,  vrill  have  the 

power  of  eluding  entirely  the-  jurisdiction  over  charitable 

subjects.    Upon  the  particular  circumstances  therefore 

of  this  case,  and  without  reference  to  any  other  CUse, 

Ae  assigned  cause  of  delnurrer  will  not  do. 

As  to  the  other  ground  of  demurrer,   that  is  not 

waived  by  assigning    this   oause    of  demurrer.     Upoii 

kfoking  through  the  Bill,  I  do  not  think  that  demurrer, 

if  it*  had  been  assigned  to  the  whole  discovery  and  re- 

BeC  wotdd  do.    These  persons  may  by  answer  discover 

pot;   and  may  insist,  either  in  that  mode,  or  by  de- 

nmrrer,  that  they  are  not  bound  to  discover  other-  mat* 

ten:   but*  the  Plaintiff  may  have  a  chance  x>f  proving 

them ;    and  then  might  make  a  case  for  relief.    The 

detoorrer  therefore  must  be  over-ruled;  which  will  be 

without  prejudice  to  the  De&ndantSi  insiating  by  their 

answer  against  making  discovery. 
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^3^7  HUGHES  V.  HUGHES. 

Tniit  of  nal  ^HOMAS  CHAMBERLAIN  by  his  Wffl,  datecM 
ind  pertoBsl  the  g2d  of  July,  1779,   having  given  and  deme<H 

estate  by  Will,  |j|  jjjg  ^^j  ^^^j  personal  estate  upon  certain  trusts,  di — 
to  apply  ronU  ^^^^^  ^^at  the  rents  and  profits  of  his  bouses  in  Prinee'^ 
f  '  Uk        Street,  Soho,  and  Newport  Market,  and  the  dividend^ 

nance  of  all  ^^^  ipterest  of  all  his  moneys  in  the  funds,  mortjgage&ss 
and  every  the  &i^d  of  all  other  moneys  and  personal  estate,  whereo-  - 
children  of  the  he  should  die  possessed,  except  the  dividends  and  um.  - 
TesUtor*s  terest  of  2000/.  Reduced  Bank  Annuities,  before  diapoae^f] 

daughters  (ex-  ^f^   should  be  paid  and  applied  by  his  trustees  in  tk^ 
eept  the  eldest  ^^^^  following, 
son)  share  and  < 

share  alike, 

until   the  **  Unto  each  of  my  said  daughters  Susanna  Adlam  and 

youngest  of  his  ''  Devereaux  Kennedy  for  their  and  each  of  their  sepa- 

said  grand-       \*  rate  use  "  &c.  the  clear  yearly  sum  of  100^  a  piece  fbr 

children  their  natural  lives  respectively ;  and,  subject  to  the  said 

should  attain    several  annuities,  in  the  next  place  to  pay  all  the  reit 
twenty-one ;  ^ 

and  in  case 

of  the  death  of  any  of  his  said  grand-children,  before  the   youngest 

shall  be  twenty-one,  having  a  cbild   or  children,  sach  child.  Sec.  to 

receive  the  parents  share ;  and  wben  the  youngest  of  bis  said  grand 

children  living  shall  have  attained  twenty-one,  one  equal  share  of  the 

capital,  real  and  personal,  to  the  use  of  such  of  his  said  grand-childreo 

as  shall  be  then  living,  and  the  children  of  his  said  grand-children  in 

case  of  the  death  of  any»  leaving  such  issue;  to  have  the  share  the 

parent  would  have  been  entitled  to,  if  lifing  at  the  time  of  Distribution; 

and  to  the  heirs,  executors,  &c.  of  such  his  said  grand-children  and 

great  grand-cbildren. 

The  Division  is  to  be  among  all  tbe  grand-cbildren  living,   whe 
the  youngest  attains  twenty-one,  including  tbose  born  since  the  Te 
tator*s  death,  and  tbe  children  of  tbose  deceased ;  but  tbe  Represe 
tatives  of   grand-children  dead,   not    leaving  children,    are   not    i 
UUed. 


Hughes 
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e^ue  of  his  said  Idst-mentioned  rents  and  profits^  1807. 

nds  and  interest^  for  the  maintenance  aild  educa- 

'  of  all  and  every  the  Children' of  my  said   thtee 

liters  Rebecca  Hughes, .  'Susanna  AdUfm,  and  De-       H^v^^H* 

mx  Kennedy   (except   my  grandson  Thomas  Cham* 

mm  Hughes,  or  snob  other  of  my  said  grandsons, 

i  shall  become  entitled  to,  an^  be  in  the  ai;taal  re-r 

t  of  the  rents  and  profits  of  my.  said  reid  Estate, 

tr  and'  by  virtue  of  this  my  Will )  share  end  share 

^  until  the  youngest  of  my  said  grand-children  shall 

la  his   or   her  age  of  twenty-one  years;   and   in 

rot  the  death  of  any  of  my  said^  grandrchi^ran; 

• 

vra  the  youngest  of  them  living  shall  haveattaiiied 

or  her  age  of  twenty-one  years,  whd  shall  have 

1  in  the  mean  time  married,  and  shall  have  at  h^% 

ler  decease  a  child  or  children,  then  I  direct,  that 

L  child   or   children  shall  be  entitled  to  and  re*- 

5'  the   share  which  their  deceased   parents  respec^ 

y  would  have  received,  in  case  they  had  respecr 

y  Kved,  until  the  youngest  of  my  said  grand-chil- 

(  fiving  shall*  have    attained  his   or   her   age  of 

ity-6ne    years-;    and  .when   and   so    soon    as  -the 

igest.  of  my  said  grand-children  living  shall  have 

ned  his  or  her  age  of  twenty-one  years,  then  I 

,  devise,  and  bequeath,  one  full,  equal,  and  pro^ 

Eonable  share  of  the  capital  of  all  and  every  my 

lost-mentioned  real  and  personal  estate  to  and  for 

proper  use  of  such  of  my  said  grand-cluldrett  as 

be  then  living,  and  the  children  and  child  bf  iny 

grand-children  in  case  of  the  death  of  any  of  them 

le  mean  time  have  been  married  and  leaving  such 

I ;  who,  I  direct,  shall  be  entitled  to  and  have  and  » 

▼e  irespectively  the  proportionable  share  the   de* 

d .'parents  would  have  been  entitled  to  receive,  in 

he  or  she  had  been' living  at' the  time  of  such 

ibution,  and    to    the    heirs,   executors,    and  ad* 

itrators,  of  such  my  said  grand-children  and  ^reat 

d-children  respectively." 

.XIV.  .     R  Some 
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9 

Sotne  grand-cfaildren  were  boiii  aft^r  the  teflfattbt^t 
death.  The  Decree,  pronounced  by  Lord  Tkurlam9.it 
1792,  declared  (7),  that  the  residue  wlould  be  dltiaiUt 
among  all  the  grand-ctuldren  of  the  testator,  that  #ere 
livmg  at  the  time  of  his  death,  and  that  bad  been  b«ni 
since,  and  that  should  be  bom,  until  the  youngest  eT 
such  gtand-iihildren  should  attain  the  age  iji,  twentywid 
It  wai^  since  discorered,  that  Devereux  Kennedy  had  ail* 
other  child  Devereux  Augu^a,  bom  in  1785,  after  the 
death  of  the  testator;  and  she  lived  only  a  few  welMcSi 
Susanna  Adlam  also  had  another  daughter,  bona  after 
Ae  death  of  the  testator ;  and  she  diedmany  years  agov 

_  • 

The  Defendant  John  Erasmus  Adlam,   the   youngest 
the  testator's  grand-children  liying,  attained  the  ag^ 
twenty-one  in  1806.     Devereux  Kennedy  and  Rebectm 
Hughes  ^ed  many  years  ago.     Susanna  Adlam,  the  wlf 
surviving  daughter  of  the  testator,  had  attained  the  age 
of  sixty-four ;  and  had  no  child  for  upwards  of  maoteen 
years. 


•« 


A  Petition  of  Re-hearing  was  presented ;   compIainBif. 
of  the  Decree ;   and  insisting,   that  the  division  ahodd 
have  been  made  among  such  of  the  testator's  grand-cbil* 
dren  only  as  were  living  at  his  death,  as  and  when  the 
youngest  attained  the  age  of  twenty-one ;  or  among  suchl 
whether  living  at  his  death,  or  bom  afterwards,  as  wers 
living,  when  the  youngest  attained  that  age ;  and  praying 
accordingly,  that  the  Decree  may  be  varied ;  and  (^  it 
may  t>e  declared,   that  the   residue  was  divisible  among 
all  the  testator's  grand-children,  who  were  living  at.hia 
death    (except  ThonuLs  Chamberlain  Hughes)    as    andL 
when  the  youngest  of  them  attained  the  age  of  twenty^* 
one;  or  among  such  of  the  grand-nchUdren  (except  aJb 
aforesaid,)  whether  living  at  the  testator's  death;  or  borsm 
afterwards,  as  were  living,  when  the  youngest  attained^ 
that  age. 


(7)  Hughes  v.  Bnghes,  3  J?iv.  C.  C.  36«,  434. 
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■1&.  Rieharda  and  Mr.  Orimwood,  in  support  of  dw 
*tmaa  of  Re-hearing.         ' 

Sk  Samuel  Romittfff  for  the  Representative  of  Enima 
h^oHna  Adlam^  a  child^  who  was  born  after  the  deludi 
t  the  testator^  and  died,  before  thd  youngest,  child 
tteined  the  age  of  twenty-one,  in  support,  of  the  De^ 
mt,  was  stopped  by  the  Court  upon  the  ^rist  pdint ;  %9 
KAe  right  -of  a  grand-child,  bom  after  the  teitator'a 
saui-  > 


SM 


kML 


Hva«tf 


Upon  the  second  bbjection  to  the  Decre^^  as  im 
fMd-children,  who  died,  before  iSie  youngest  6{  thent 
tallied  the  age  of  twenty-Mie,  and  not  leaviilg  childmiji 
\gs  JVower,  for  the  Representative  of  a  giAndn^hiidi 
klP,  though  living  at  the  death  of  thd  teatatoTt  disft 
ifeie  the  time  of  distribution,  not  leavil^  children;^ 
■tended,  with  Sit  Samuel  MomUfy,  that  the  Decked, 
llaidering  a  grand-child  under  those  cfarcumstanceaaa 
nSng  t^to  a  vested  interest,  put  the  true  coiMnui'' 
■t.  upon  this  Will;  observing,  that  the'  objection^ td 
al  uaually. arose  in  the  case  of  a  child,  dying  dilrin^ 
BSOrity ;  as  probably  not  intend^ ;  but.  Aome  of  thMM 
iHid-children  might  hove  atiained  Ae  age  of  thirty  4Mf 
riy  before  th^  period  of  distrilmtioni 

The  Lord  Chancellor. 
Upon  such  a  question  no  one  can  be  quite- sure,  that 
ty  decision  is  right.  I  am,  however,  rather  confident^ 
al  die  proper  detetmination  will  be,  that  a  grand-cbild» 
10  died,  before  the  youngest  of  the  grand-childttn 
tained  the  age  of  twenty-one,  will  not  take  a  share 
'  hb  tepresentative.  That  opinion  is  fonfted  upon  the 
bole  scheme  of  this  Will  with  regard  to  this  residue. 
Kfing  given  out  of  the  residue  of  the  rents  and  pro- 
a  to  two  of  his  daughters  the  i^pnual  sum  of  lOOi. 

R2  each 
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each  for  their  separate  u'se^   for  life,  and  directed 
reftidue  to  be  applied  for  the  nuiiintenance  and  educatioil 
of  his  grand-children,  he  supposes  the  case  of  a  grand- 
child marrying,  and  dying,  leaving  children;  and  he  sub-, 
stitutes  those,  his  great  grand-children,  to  the  share  of 
the  produce,  and  interest^  which  the'  decc^ased  parents 
respectively,  would  have  received.    Considering  theputH 
pose  of  that  provision,  for  maintenance  and  education, 
it  is  not  very  probable,  that  the  testator  meant  the  defd 
children  or  grand-children;  and  it  is  clear,  if  a  great, 
grand-child  died,   before  the  youngest  grand-child  was 
of  age,  that  share  would  have  been  ^divisible  among  the 
grand-children,  or    their    children,   who   sun^ved .  that 
great  grand-child.    The  <intextnediate  interest,  Uierefere^ 
between  the  death  of  such  great '  grand-children,   and 
the  division  of  the  capital,  would  have  gone  for  the 
benefit  of  others.    Upon  the  whole,  the  meaning  of  thi» 
Will  seems  to  be,  that,  whenever  the  youngest  graiid- 
child  should  attain  the  age  of  twenty-one,  the*  capital- 
should    be   divisible    among    the    grand-children,    then 
living,  and  the  children  of  those,  who  should'  be  then 
dead,  such  children  taking  the  shares  of  their  parents 
respectively,  their  heirs,  executors,  and  administralon, 
respectively ;  and  the  result  is,  that  a  grand-child,  wlia 
died,  before  the  youngest  grand-child  attained  the  age 
of  twenty-one,   can  have  the    benefit  only  by  children, 
not  by  representatives.   ' 


The  Decree  was  varied  accordingly. 
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|L|R.  NEW  BOLT,  for  the  Plaintiff;  a  married  woman.     The  Writ  of 

who  had  obtained  a  Decree  for  alimony,  moved  for  Nt  exeat  Regno 

a  writ  of  Ne  exeat  Regno  against  her  husband,  and  men-  i«  in  the  nature 

tioned  the  case  of  Coglar  v.  Coglar  ( 8 ).  ®^  eqoiuble 

bail :    there- 

The  Lord  Chancellor.'  ^^^*    ?  a  ■? 

case  of  All- 
There  is  no  doubt,  as  the  law  now  stands,  that  with  ^^^^  marked 

regard  to  the  arrears  of  alimony,  actually  due,  the  Court  only  for  the 
irin  grant  this  writ :  but  it  has  been  held  clearly  upon  arrears,  ac- 
great  consideration  in  several  cases  ( 9 ),  that  the  Court  tnally  doe ; 
eannot  go  farther.    This  writ  has  been  considered  as  in  ""^  **ot  car- 
die nature  of  equitable  bail;  and  under  circumstances,  "®"  farther 

diat  would  not  entitle  you  to  bail  at  kw,  you  cannot  J        °®1 

-  toe  case  of  a 

liaTe  this  writ  here.     I  was  Counsel  in  a  very  hard  case  j^j^^  holding 

tefore  Lord  Thurhw.  a  bond,  payable  on  the  1st  of  to  bail  for  im« 

TmUMary :  the  obligor  by  agreement  obtained  indulgence  certain  da- 

xntfl  the  1st  of  Jidy\  and,  in  the  last  week  in  Jrmei  he  mages  opon 

leclared  his  intention  of  leaving  the  kingdoni  to  evade  *  personal 

Miyment.    There  was  the  agreement,  as  well  as  the  bond :   *  ®'^ 

ret  it  was  held,  that,  as  under  that  agreement,  which  pre- 

reoted  the  obligee  from  getting  bail  at  law,,  the  money 

ras  not  due  in  equity,  he  could  not  have  the  writ.     I 

laTe  also  a  strong  recollection,    that  in  another  case; 

[jord  Thurlow  reasoned  in  this  way ;  that  he  did  not  know, 

B  what  sum  the  writ  should  be  marked;  as  the  case  of 

lersonal  tort  would  not  apply :  the  law  in  that  instance 

laving  for  ages  entrusted  the  Judges  to  say,  what  bail 

should 

(  8  )  Ante,  Vol.  I,  94 ;  see  Dawion  v.  Dawton,  Oldham 

he  notes,  05.  IV,  502,  and  v.  Oldham,  ante,   Vol.*  Vlf, 

Mr.  Beamei*$  Ne  exeat  Regno,  171,  173,  410.       Gardner  v. 

(0)    Shaftoe     v.     ShaftQe;  ,  post,  XV,  444. 
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should  be  taken  in  cases,  where  probably  considenMe 
damages  would  be  given ;  who  had  been  in  the  habit  of 
exercising  that  jurisdiction ;  though  certainly  a  singular 
one.  Lord  Thurlow  said, .  that  perhaps  in  such  a  case 
this  Court  might  trust  itself  with  a  similar  discretion : 
Imt  neither  Courts  of  Law,  nor  Courts  of  ISquity  are 
entitled  to  judge,  whether  a  woman  is  entitled  to  alimony^ 
or  not,  or  what  she  will  ever  get. 


The  Writ  was  therefore  marked  only  in  the  sum  of  6iL 
actually  due. 


1807. 
/Vc.  2UI,  22ii. 
An  Attoimey'9 
BOl  of  CosU 
settled  and 
paid,  or  after 
Jqdgment  in 
an  Action,  not 
to  be  referred 
for  taxation  of 
course;  as  it 
may  upon  a 
special  case 
of  frand,  or 
improper 
charges,  not- 
withstanding 
Payment,  a 
Kelease,  Judg- 
ment, or  other 
Security. 


LANGSTAFFE  r.  TAYLOR. 

^I^HE  object  of  a  Petitioni    presented  in  this  cauae^ 
was  to  obtain  an  Order  for  taxing  several  UUa  dT 
costs,  for  business  done  by  an  attorney  for  the  Petitiqiier* 
Some  payments  having  been  made,  an  action  was  brouigh^ 
fat  29L,  claimed  by  the  attorney,  as  the  balance  of  ij^ 
bills  delivered;  and  the  Petitioner  was  taken  in  executioip. 
vpon  a  judgment,  by  defkult,  in  that  action,  in  the  yeair 
)803.    No  attempt  had  been  made  to  obtain  taxatbpp^ 
of  the  bills,  until  this  Petition  was  presented,  in  1807  9 
suggesting,  generally,  that  the  charges  were  exlHrhttanip 
iind  improper ;  and,  with  reference  to  the  delay,  aHedg— ' 
ing,  that  two  of  the  Petitioner's    agents    had  becomes 
insane. 

Mr.  Hallf  in  support  of  the  Petition.    Mr.  Trower      $ 
against  it. 


CASES  IN  CHAyCERY. 

*-  '73UW  Lord  Chancellor. 

If  a  bill  of  costs  has  been  settled  and  paid,  and  the 
jfinent  has  been  acquiesced  in,  the  Court  will  not  refer 
It  biU  to  be  taxed  as  a  matter  of  course.  The  general 
^  is^  &Bt  an  attorney's  bill,  which  has  been  deliveored, 
'  ibe  purpose  of  creating  a  capacity  of  bringing  an 
ion^  Gannot  be  taxed  at  the  trial,  or  ^fter  verdict : 
i  under  special  circumstances  the  Court  will  refer  it  ta 
taxed,  if  it  is  sh^wn  by  affidavit,  that  the  business  haa 
tbeen  done,  or,  that  the  charges  are  fraudulent;  tad* 
Uwr  payment  of  the  money,  nor  a  release,  nor  m 
Igment  for  the  demand,  will  preclude  taxation  in  sudi 
sase.  Of  course,  when  a  warrant,  of  attorney  to  ooii*. 
B  judgment  has  been  given,  that  will  not  preclude"  tax- 
an  under  such  circumstances. 


LAllQSTAPFt 

Tatuml 


Dto  case  ( 10),  before  I^ord  Hardwick^^  is  extremely^ 
hmgh  The  attorney  had  taken  a  judgment  for  die 
iNliit  of  his  bill  a  considerable  time  before :  but  Lord 
mkricie  ordered  the  taxation ;  it  did  not  appear,  that 
iiditht  had  any  professional  assistance;  and  these  werer 
iiraj  very  extraordinary  items  and  improper  ehargea 
»'  the  &ce  of  the  bill.  In  WaJmedey  y.  Baoih  (\\\ 
w  )aid  down,  that,  where  the  client^  imassisted  by  an 
WUfSfy  has  paid  a  law  bill,  tand  accepted  a  receipt  &ff 
^iat  he  ha*  been  allowed  to  open  the  whole  aoeouiil 
mthstanding,  and  to  take  exceptions  to  any  improper 
extravagant  charge  in  the  bill ;  and,  even  if  the  client 
Kgiven  a  bond  or  a  mor(|[age  to  secure  the  payment  of 
ft|  was  chargfed  to  be  due  to  the  attorney.  Courts  of 
MttyhavQ  relieved;  and  ordered  the  biUto  be  taxed. 

That 


10)  Mhapcrs^  Company  v. 
fris,  2  AtL  205. 


(11)  2  Aik.  19 ;  806  pags 


29. 
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That  very  case,  however,  as  well  as  the  case  of  Newmam 
V.  Payne  ( 12)*,  is  a  mixed  case,  containing  a  great  variety 
of  other  circumstances. 

! 

In  this  case  I  cannot  ascertain,  whether  the  bill  of 
cost^,  handed  up  to  me,  is  reasonable,  or  not.  I  cannot 
connect  the  circumstances,  arising  from  thie  insanity  of  the 
agents,  into  whose  hands  these  bills  fell,  after  they  were 

delivered,  with  the  proceeding  in  the  subsequent  action. 

^^  .  *  • 

This  application  is  now  made  in  1807  by  the  client,  aftec 
judgment  and  execution  obtained  in  1803,  u^dieririudL 
the  Petitioner  has  been  in  prison  a  great  part  of  the  time, 
since,  no  effort  having  been  made  to  have  these  bills 
reviewed,  or  taxed,  that  the  taxation  may  now  be  directed. 
The  Petitioner  says,  he  is  informed  by  his  solicitor,  that 
these  charges  are  exorbitant  and  improper :  but,  if  a  spe- 
cial case  is  required  for  this  purposcj^  something  moro  if 
necessary  than  information  from  a  pierson,  who  does  not 
make  an  affidavit.  Another  circumstance  is,  that  notwith-  . 

* 

standing  the  proceeding,  that  has  taken  place,  and  even 
in  a  stronger  case,  the  attorney  may  waive  the  benel|t| 
and  consent  to  the  taxation ;  and  one  question  is,  whtn  . 
ther  this  attorney  has  not  so  consented>  notwithstanding 
all  theise  proceedings.  As  to  that,  the  affidavits  are.de* 
fective:  not  answering  the  allegation  of  an  agreement, 
that  what  that  attorney  and  the  Petitioner's  present  sob 
cito^  thought  right  should  be  done. 

•  ■ 

The  proper  Order  is,  that  this  Petition  shall  stand  Qver^ 
and,  if  they  mean  to  proceed  upon  affidavits,  bringing  ^^ir^ 
ward  a  special  case  of  exorbitant  and  improper  chai^geoi^ 
that  may  induce  the  Court  to  interpose  under  these 
cumstances,  they  may  do  so.     It  is  extremely  proper,  tha^ ' 
^be  principle,  upon  which  the  Court  acts  upon  t^s 


(12)  Ants,  Vol.  II,  ipe. 
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sM»  should  be  understood.    .Ainple  protection  must  be  1807. 

Wea  to  the  client :  but.  on  the  other  hand,  protection  is   .     ^^^^^    . 
.,..,       «»ni^-  Langstaffe 

DO  due  to  the  officer  of  the  Court. 


TATLOEb 


f%e  Lard  Chan^^ellor  afterwards  said^  he  had  con- 
iked    some   of  the    Judges ;   and    dismissed  the .  pe- 

«on(18). 

(13)  Cooke  T.  Settree,  1  Ves.  Sf  Bea.  126.  Plenderleath  y. 
hmxetf  3  Ve$.  Sf  Bea.  174.  Hazard  v.  Lane,  3  Mer.  285.  Crow 
y  F.  Parker,  1  Jac.  Sf  Walk.  460.  Beames  on  CotU,  277,  8, 
B^  the  notes. 


NICHOLS,  r:  CHALIE.  ^®^- 

Dec.l7M,2i«r. 

4  N  agreement  took  place  between  the  parties  in  two     General  K«- 
Causes,  depending  in  the  Court  of  Chancery,  upon  Terence  to  Ar- 
Bill  for  an  account,  and  cross  bill,  for  a  generalre-    ^ ''*"®  ^    J 
rrence  of  all  matters  in  dispute  to  arbitration ;  and  the      'a  ^l      j 
abmission  was  *  made  an  Order  of  the  Court  of  King's  peocjioir  in 
tench.     The  arbitrators  made  their  award,  that  nothing  Chanceiy, 

ms  due  from  the  Defendants  to  the  Pldntiff ;  tfiat  the  made  an  Oi^ 

» - 

rijginal  Bill  should  be  dismis^d  with  costs;  and  that  no  der  of  a  Court 

urther  proceeding?  should  be  had  in  the  cross  cause.  .  /  ^^  ^^' 

•    Whether  tUat 

A  BQI  was  filed  to  set  aside  the  award  upon  the  ground'     . . .     .    ^ 
r  mistake  of  the  Law,  apparent   upon  the  face  of  it ;  .  ^  g  SilO 
ad  a  Motion  was  made  for  an  Injunction  to  restrain  the  jym^  Iir.e.t6, 
defendants  from  applying  to  the  Court  of  King's  Bench  excloding  the 

}  enforce  the  performance.  equitable  juris* 

diction  to  aflfect 
•Mr.  Hart    and  Mr.  Trower^    in    support   of   the  the  Award  for 
JMotion.  mistake  of  the 

This  application  stands  upon    one    clear  ground  for        *  apparent, 

ettintr  aside  an  award:  viz.  Mistake  of  the  Law;  which  ,.    .. 

^  '  .     an  application 

lay  be   shewn  by  affidavits,    when    the    arbitrators  are  ^^  ^y^^  Court  of 
ailed  upon  to  explain  the  ground  of  their  award:  but  that  La^  to  enforce 

is  it|  Qiutre. 
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i# unnecessary  in  this  instance:  the  principle^  upon  wlijcb 
they  have  come  to  the  conclusioui  that  the  Plaintiff  en 
haVe  no  relief  at  LaW  or  in  Equity^  appearing  upon  tlKt 
face  of  the  award ;  shewing  a  plain  mistake  of  the  Law; 
which,  as  incidental  to  the  fact,  was  submitted  to  tfiem. 
Against  the  consequences  of  that  mistake,  to  prevent  tbq 
undue  advantage  that  would  b^  derived  from  it,  t^ 
Court  will  in  some  way  open  an  inlet  to.  relief 


The  Statute  ( 14 )  does  not  present  any  difficulty  to  the 
interposition  of  this  Court.  In  Lord  Lonsdale  v.  JUitk- 
dale  (15)  it  was  decided,  that  an  award  in  a  cause  de- 
pending is  not  within  the  Statute;  which  was  not  intended 
to  apply  to  cases  of  this  description.  If,  however,  tbe 
Statute  can  be  applied  to  it,  the  direction  of  the  Statute, 
that  the  process  under  the  award  shall  not  be  stopped  or 
delayed  by  any  Order  of  any  other  Court,  cannot  pie- 
elude  the  jurisdiction  to  restrain  a  party,  who  has  an 
award  in  his  favour  against  conseience,  from  applying  by 
Motion  to  have  that  process  issued,  which,  when  iasued, 
would  under  the  Statute,  be  a  positive  bar.  Previoudj 
to  that  l^tatute  this  Court  would  have  interposed  upon 
misconduct  or  mistake  of  the  Law ;  and  the  Statute  was 
not  intended  to  create  a  diflbrent  rule  of  proceeding :  its 
object  was  merely  to  enable  persons,  not  actors  in  a 
suit,  to  proceed,  as  if,  being  suitors,  they  had  submitted 
to  arbitration :  but  if  the  Statute  has  put  an  end  to  that 
jurisdiction,  the  effect  must  be  a  very  considerable  alter* 
ation  of  the  Law  upon  this  subject ;  as,  however  gjQos^ 
It  mistake  may  appear,  the  Court  of  King's  Bench  cannot 
interpose :  the  Statute  (16)  conferring  the  power  of  sett- 
ii^  aside  the  a^ard  only  if  procured  by  a  corruption  or 
undue  means ;  and  in  that  case  limiting  -  the  time  of 
€ompIwit  to  the  end  of  .the  ensuing  Term. 

Mr. 

(14)  SUt9&10  FFi(/.III.      sec  the  note,  453. 

c.  lA.  (IG)  SUt.  (I  &  10  WUL  Ul. 

(15)  Ante,  Vol.  II,  451 ;      c.  15.  s.  e. 
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'  •  Blr.  Bichardi  and  Mr.  WitUam  Agar,  fot  the  Defend* 
knte,  Y^6ei  upon  the  Statute  as  a  complete  bar  to  this 
application;  observing  also^  upon  the  merits,  that  this 
Was  an  agreanent  to  refer^  not  only  the  questien  in  the 
JBaase,  but,  generally,  all  teatters  in  dispute;  that  par- 
tiafity  or  improper  conduct  was  not  imputed  to  the  arbi- 
Intors;  and,  as  to  the  mistake,  upon  such  a  reference, 
Which  is  not  like  a  reference  to  the  Master  to  take  ac» 
Mmts,  the  mistake,  attributed  to  the  arbitrators,  must 
be  admitted  by  them ;  according  to  Lord  Thurlow,  in  the 
case,  Knox  v.  Symmonds  ( 17 ),  and  Lord  Commissioner 
Wilson  ( 18  ),  in  Morgans.  Mather.  This  is  a  reference 
to  deteimine  blatters  of  account ;  which  they  have  done; 
and  they  are  not  required  to  shew  the  medium,  by  which 
fikj  state  the  balance. 


^HfSf 


vm. 


Nichols 

r. 
Chauk. 


*     The  Lord  Chancellor. 

This  is  an  extremely  important  case;  and,  without 
going  mto  the  particular  circumstances,  there  may  be 
dUScidty  in  supporting  this  award;  if  the  Statute  does 
U^t  ibrm  a  competent  objection.  That  point  I  cannot 
takfe'  upon  myself  to  determine  from  memory;  for  there 
is  no  class  of  cas^s,  that  furnishes  distinctions,  involved 
in  more  difficulty.  What  occurs  to  me  at  present  is  this. 
lUhte  the  Statute,  when  persons  were  out  of  Court,  they 
ooidd  not  by  any  agreement  bring  themselves  into  Court, 
and  create  a  jurisdiction  to  issue  process  of  contempt. 
Szperience  had  proved  the  beneficial  effect  of  termi- 
Mting  by  arbitration  suits  actually  existing;  and  it  oc- 
enrred  also,  that  it  might  be  extremely  desirable  to  afford 
die  same  opportunity,  where  only  a  cause  of  suit  sub- 
nsted,  but  no  suit  had  been  instituted.  In  the  former 
case,  if  the  agreement  was  made  an 'Order  of  a  Court 
df  Law,  and,  the  arbitrators  baving  proceeded  upon  it. 


an 


(17)  Ante,    Vol.  I.  300; 
M)e  (he  note,  370. 


(18)  Ante,     Vol.    II,   18, 
see  the  notes  to  that  case. 


^68 
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ato  ajppHcation  was  made  to  compel  the  execution  of  the 
awards  that  in  a  Court  of  Equity  was  considered  mexAj 
as  a  proceeding  in  the  Court  of  Law,  modified  and  regi^ 
lated  by  the  consent  of  the  parties ;  and,  whetiier  the 
circumstance  of  consent  to  that  mode  of  carrying  on  &q 
suit  at  law  might  or  might  not  be  deemed  worthy  of 
consideratioa  in  Equity,  the  mere  fact,  that  they  had  so 
far  regulated  the  proceeding  at  Law,  could  not  bar  Uie 
jurisdiction  in  Equity.  Then,  the  Statute  expre8sly.de- 
elaring,  that,  where  the  agreement  is  made  a  nik  of 
Court,  the  prcjcess  shall  not  be  stopped  or  delayed  by  any 
Order  of  any  other  Coiurt  either  of  Law  or  Equity  (19), 
the  'construction,  made  in  the  argument^  that,  if  Ae 
party  has  upon .  his  application  obtained  the  procesi^  a 
Court  of  Equity  cannot  interpose,  gives  up  soine  of  the 
great  principles,  upon  which  this  jurisdiction  has  been 
exercised : .  which,  according  to  that  distinction/  rnqflt 
depetid  upon  the  (conduct  of  the  party  under  the  arbi- 
tration* 


Th^s  case  certainly  is  not  tit  specie  the  case  of  Lard 
JLonsdale  v.  Liitledale  {20);  which  is  nothing  moto  than 
an  Order  of  reference,  in  a  suit  depending,  made  a  nde 
of  the  Court,  in  which  that  suit  was  instituted.  It  does 
not  appear  even,  that  there  was  the  term  imposed  upon 
the  party  not  to  file  a  Bill  in  Equity ;  the  effect  of  whidi 
has  never  been  determined  in  a  Court  qf  Equity ;  butd^ 
case  does  not  afford  even  that  ground  of  objection; 
and  is  therefore  no  more  than  a  rule  of  Nisi  Prius,  hj 
consent,  given  in  Court,  made  an  Order  of  Court,  to 
abide  an  award.  All  the  subsequent  proceedings  are 
nothing  more  than  part  of  th^  transaction  in  tb^  course 
of  a  suit  of  Law  in  that  Court ;  which  this  Court  would 
upon  its  antient  jurisdiction,  controul.  The  .difficulty 
upon  that  is,  first,  that,  where  a  suit  is  depending,  if  the 

submisoon 

(18)  See  GwineH  v.  Bannister^  post,    630>  and  tb^  not«| 
534. 
(80)  Ante,  Vol.  II,  451. 
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mbnussion .  to  arbitration  is  out  of  Court,  by  bortdor 
'«rticle8»*and  i«  upon  that  authority  made  a  rule  of  Court, 
that  has  been  held  a  submission,  not  in,  but  out  of,  the 
canae ;  apd  they  proceed  upon  .the  jurisdiction,  given  by 
the  Statute;  audit  has  been  decided,  that,  if  the  party, 
Mdered  to  pay  money,  dies,  ^before  the  award  is  enforced, 
1m.  only  it  can  be  enforced,  by  process  of  contempt,  which 
dfea  with  the  person,  the  award,  cannot  be  eiifiiroed  in 
lliat  Court. 


Mtf 


WOT. 


Nichols 
CiiauB. 


,.  Th^re  is  however  another,   much  stronger,  ground; 
where  persons,  suing  in  thi|  Court,  or  a  Court  of  Law, 
iDBtead  of  making  their  submission  to  arbitration  a  rule 
of  that  Court,  where  they  are  suing,  agree,  that  their 
iubmission  shall  take  the  cause  altogether  out  of  that 
Ceurt ;  and  that  the  proceeding  under  their  agreement 
shall  be  in  a  Court,  in  which  the  antecedent  proceedings 
pever  have  been.     The  difficulty  upon  that  is,  whether 
an  Order  of  the  Court  of  King's  Bench  can  be  repre* 
panted  as  a  submission  to  arbitration  in  a  suit,  not  in  that 
CSourt,  but  in  the  Court  of  Chancery.    The  effect  would 
be  singular,  supposing  this  objection  not  valid,  if  I  should 
Older,  that  the  Defendant  should  not  make  the  appli* 
cmtion ;  and  the  Court  of  King's  Bench  should  make  an 
Order  for  an  attachment ;  which  ^uld  not  be  right,  exr 
eept  upon  the  supposition,  that  I  was  interposing  against 
the  direct  words  of  the  Act  of  Parliament.. 


The  Lard  Cuancellor. 
At  present  I  am  not  disposed  to  grant  this  Injunction : 
nothing  can  be  done  in  the  Court  of  King's  Bench  before 
the  next  Term :  and  the  Motion  may  be  revived :  but  I 
mil  now  throw  out,  that  the  information  I  have  received 
perfectly  confirms  my  opinion,  that  the  application  to  the 
•  C6urt 


Dee.  21fr. 
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itM, 


Nichols 

ClIAUift. 


Court  of  King's  Bekch  id  entirely  upon  the  Sutut^  {  fbil 
they  derive  that  jurisdiction  ftom  the  Stdtut6''ld<IM^  -^I 
bare  read  the  case  of  Lord  Lanmlah  v.  LiitleAik(Siyi 
which  stands  thiis.  I  have  already  observed,  thdt  k  d&ei 
not  appear  as  part  of  the  ndei  of  Court  in  fhif  eaii^/ 
that  there  should  not  be  any  suit  in  equity :  but  the  cascf^ 
charged  by  that  Bill^  would  clearly  amount  to  iniscoiidMl* 
by  the  arbitrator;  that  he  held  private  cpuv^rsationS  Wfllit 
the  other  party ;  and  the  result  is  corrupt  in  Ik  eertaU 
sense.  In  that  case,  the  reference  growing  out  of  the 
action,  if  no  attempt  was  made  to  bar  the  appUbaCHm 
to  the  Court  df  Equity  by  the  rule,  afterwards  made  atf 
Order  of  the  Cdtirt,  there  is  no  difficulty  in  conoeivini^t 
that  the  application  might  be  within  the  jurisdiction  nt-i 
Court  of  £qnity:  It  might  have  b^n  within  the  jvrl*^ 
diction,  even,  if  that  term  had  been  part  of  Ae  mfe  t 
as  that  is  one  of  the  excepted  cases ;  if  the  Statute  had 
applied  to  that  case ;  as  it  did  tiot.  « 


Agreement  to 
refer  to  Arbi- 
tration no  har 
to  relief  in 


This  difficulty  however  is  still  subsisting  between  CoHM 
of  .Law  and  Equity  upon  diis  subject-  This  Court  gMe^ 
tillly  holds,  diat  a  man  cannot  by  an  agreement  to  reftt 
deprive  himaelf  of  the  right  to  apply  to  a  Coutt  of 
Equity  (SS).  It  has  therefore  appeared  extrnordinaiy 
to  those,  who  have  sait  here,  that  Courts  of  Law  should 
permit  parties  by  ciontract  upon  such  a  reference  Co  af 
bitration  to  deprive  thesfselves  Of  the  benefit,  which  ^bef 
might  receive  in  Equity.  It  appears  frotn  the  Report  of 
Lard  Lonsdale  v«  Littledalef  that  the  Court  of  Common 
Pleas  thought,  there  might  be  something  of  judicial  dis* 
cretion,  whether,  if  a  party  proceeded  h^re,  they  would 
enforce  compliance  by  attachment ;  and*  in  the  case  of 
Burton  v.  Peirie  they  refused  the  attachment :  but,  when 

Lord 


(21)  Ante,  Vol.  II,  451. 

(d2)  Ante,  MUcheU  v.  Har- 
ris, Vol.  It,  1«».  Street  v. 
-f«5*8f,VI,8l5.  Post,  Tl'ii/erj 


V.  Tfi^lor,  XV,  10.  Gonrbf 
V.  The  Duke  of  Somerset, 
XIX.  429.    BeiK.E(;PLEf 

232. 


CASES  IN  CHANCERYj 


971 


Lord  Rosslyn  concludes  from  what  a  Court  of  Law  Woiild 
do  upon  such  a  rule  of  Court,  to  refer  under  the  Sta^ 
tute,  what  a  Court  of  Equity  ought  lo  dp,  where  thd 
fefi»enoe  is  under  the  Statute,  die  answer  is,  that  a 
Court  of  Equity  cannot  govern  itself  by  that  analogy  i; 
$M,  if  the  reference. is  within  the  Statute,  the  Legislature 
has  declared,  that  a  Court  of  Equity  shall  have  nothing 
to  .do  with  it 


1807, 


NicHoia 
Ciiau^. 


I  also  find  my  opinion  right,  that,  notwithstanding  thd 
setond  clause  of  the  Act  of  Parliatnent,  Courts  of.  Law. 
have  always  considered  thelnselves  at  fiberty  to  detetr 
■nne,  whether  there  was  a  mistake  on  the  part  of  the 
ariMtrator(^);  though  that  clause  specifies  only  oor'* 
rnption  or  undue  means.  .    . 


(23)  Keut  Y.  EUtob,  3  East. 
18. 

See  the  distinction  in 
FofMjP  ▼.  Walter^  ante,  Vol. 
tX,  304.  Ching  r.  Cking, 
VI,  S82y  and  the  references 
io  the  note,  as  to  correcting 
BHstake  of  law  by  an  Arbi- 
trator.    Under  a  general  re* 


ference  the  mistake  of  the 
Arbitrator,  meaning  to  de- 
cide according  to  law,  wilt 
be  corrected :  but,  if  parties 
refer,  a  question  of  law  to  an 
Arbitrator,  meaning  to  have 
his  decision,  the  Court  wiU 
not  interfere* 


No  Order  was  made. 


r 


CRESSWELL  *.  BYRON,  „'""• 

I>ee.Utk. 

N  thb  cause  a  petition  was  presented  by  a  Solicitor ;     A  Solieitdr, 

stating,  that  iq  1789  he  was  employed  as  Solicitor  for  having  de- 

the  Phuntifi*;  and  continued  so  to  act  untQ  July,  W92>  ^"^  ^.•^^ 

'^heii,  the  Plainti£f  refiising  to  follow  the  advice  of  th^  ,  r     r 

^petitioner  and  of  Counsel,  the  petitioner  ceased  to  act  |^{^  ^^^^  ^ 

his  Solicitor.  rH.  ^  •  '""^  '■ 

^  Court. 
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The  Petition  fiurther  stated,  that  the  Plaintiff  is  in  h 
digent  circumstances ;  relying  upon  the  fund^  which  h 
the  subject  Qtf  the  suit  (24).    The  petitioner  duly  deli? 
yered  his  bill  in  July  last ;  and  by  an  Order,,  dated  the^ 
2Sd  of  Julfff  it  was  directed,  that  all  parties  subsequent 
costs  should  be  taxed  ;  and  that,  after '  the  deduction  of 
a  sum^  therein  mentioned,   one  moiety  of  the  residM 
of  the  fund  should  be  transferred  to  the  PJaintiff.    .Ub« 
der  that  Order  the  petitioner's  bill  of .  costs  and  dis- 
bursements, as  Solicitor,  amounting  to  162L  7i.  2d^  tazkl, 
as  between  party  and  party,  at  67/.  3«.  was  received  hy^ 
him.  •  The  residue  of  his  biU,  bemg  the  costs  as  be- 
tween Solicitor  and  Client,  no  part  whereof  was  allowed 
in  that  taxation,  amounted  to  95/.  4^.  2d.    The  Plaintiff 
threatens,  that  he  will  receive  the  whole  fund,  and  wiD 
not  pay  the  petitioner ;  who  is  unable  to  find  him ;  and 
whose  whole  demand  will  be  lost,  unless  it  shall  be  paid 
out  of  the  fund  in  Court. 


The  prayer  of  the  Petition  was,  that  the  petiti(»i#'s 

bill  may  be  paid  out  of  the  fund  in  Court ;  and  that  sor- 

.vice  of  the  Petition  upon  the  Clerk  in  Court  may  be  f^ood 


service. 


Mr.  Johnson^  in  support  of  the  Petition. 


Oiebt  may 
discharge  his 
Solicitor. 


7%^  Lord  Chancellor. 

Tlie  Client  may  discharge  his  Solicitor  (^):  but  I  do 
not  know,  that  a  Solicitor,  whatever  may  be  his  reasons 
for  declining  to  proceed,  can  claim  a  lien,  if  he'  does  not 
carry  the  business  through  .to  a  hearing.  If  that  coold 
take  place,  there  might  be  numerous  claims  of  lien.    The 

Court 

(24)  The  lien  is  confioed 
.to  the  costs  of  the  suit  con- 
cerning the-  particular  fnnd : 
Lmm  V.  Cktrch,  4  Madd. 
391. 

(26)    See   Memwethmr  v. 


Mellith,  Tw&ri  V.  Ba^f 
ante.  Vol.  Xlli.  101,  1», 
and  the  note,  162 :  not  with*' 
ont  leave  of  the  Conrt,  ^mlt, 
?[VI,  281 - 
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Court  of  Common  Pleas^  when  I  was  there,  held,   that         1807. 
an  attorney,  having  quitted  his  client  before  trial,  could         ""^^^ 

not  bring  an  Action  for  his  bill  ( 26 ).  Crksswell 

..  ^* 

^  Byron. 

The  Petition  was  dismissed  without  costs  (  27  ).  Attorney, 

-'  qoittiog  his 

(26)  Ante,  Vol.  VI,  2,  and      tan,  1  Fe».  ^  Bea.  849.   Mair  client  before 

the  note.  v.    Mudie,     Brassingtan    v,  trial,  cannot 

(27)  Cammerell  V.  Poynton,      BroMsington,    1  Sim.  Sf  Stu.  bring  an  Action 
1  Swamt.  1.   Mayne  y.  Watts,      282,  455.     Beames  on  Cats,  for  his  Bill. 

3  Swantt.  94.   Ross  t.  Laugh-      310,  &c. 

^  1807. 

Nov.  \Ath, 

HUGUENIN  V.  BASELEY.  16M,17M,18M, 

_^^  and  23c/. 

T^HE  object  of  the  Bill  in  this  cause  was  to  set  aside      Voluntary 

a  conveyance,  made  by  the  PlaintiflP  Mrs.  Hvgtienin,  Settlement  by 

preriausly  to  her  marriage  with  the  other  Plaintiff*,  her  a  widow  upon 

second   husband ;  as   having  been  itaproperly  and  frau-  *  clergyman 

dnlently  obtained.     The  following  are  the  principal  cir-  *°^  ^"  ^^^^Y 

cmnstances,  established  by  evidence  and  admission,  under  '^  "^^/'."^ 

obtamed    by 
Which  this  relief  was  sought.  ^^^^^  ^^^^ 

ence    and 
'  In  1803  Mrs.  Huguenin,  then  Mrs.  Hill,  appeared  to  abased  con- 
be  entitled  in  fee-simple  to  the  manors  of  Cleydon  and  fidence  in  the 
Hampton  Gay,  and  other  estates,  in  Oxfordshire,  under  Defendant,  as 
the  ultimate  limitation  of  the  reversion  by  aWiU,  dated  ^^  ^Sf"^  '^n- 

in  1768,  to  her  Mher  Richard  Hindes ;  who  had  gone  ^^''^a^^i"?  ^« 

management 
)o  Jamaica;  where   he  acquired  considerable  property,    p  ,        ff  •    . 

real  and  personal ;  which  upon  his  death  also  descended  xjl^q^  the  priQ. 

io  her.    After  some  correspondence  with  their  solicitors  in  ciples  of  public 

England  she,  in  September,  1803,  returned  with  her  bus-  policy  and 

band  from  Jamaica.    He  died  in  October,  1803 ;  and  in  utility,  appii- 

Navember  she,  being  then  about  the  age  of  40,  first  be-  ^*^*®  ^°  ^^® 

came  acquainted  with  the  Defendant  Thomas  Baselet/,  a  ^       ,. 
1  1  %  1.1,*..,..  Guardian  and 

zdergyman;   who  was  also  connected  with  the  family  of -^y^^.^   « 

WBasdes,  and  had  with  other  persons  upon  the  death  of  the 

« 

bestator,  in  1798,  instituted  a  suit,  claiming  as  heirs  at  law 
Vol.  XIV. "  S  of 
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o(  Richard  Hindes;  in  which  cause  an  inquiry,  directed 
by  the  Lard  Chancellor,  produced  the  title  of  Mrs.  Hth 
guenin ;  as  the  only  child  of  Richard  Hindes. 

The  Bill  stated,  that  the  Defendant  Baseley^  with  the 
view  of  getting    the    controul  and   management  of  the 
said  estates,  and  of  getting  them  ultimately  settled  upon 
himself,  procured    an    introduction  to   Mrs.  Huguenin; 
and  having  by  various  means  ingratiated  himself  with  her, 
represented,  that  her  solicitors  had  mismanaged  and  ne- 
glected her  property,  and  induced  her,  then  a  stranger, 
having  no  friends  or  relations  in  England,  and   being 
quite  ignorant  of  the  value   of  property,    to  withdraw 
her  affairs  from  those  solicitors,  and  to  place  them  in 
the  hands  of  the  Defendant;  who,  with  such   design, 
wrote  the  following  letter ;  which    she,  by  his   induce- 
ment, caused  to  be  copied ;  and  signed  and  sent  to  the 
Solicitors : 


€( 


"  Sirs, 

Having  been  so  unfortunate  as  to  lose  the  best  of 
'*  husbands  and  the  sincerest  friend  by  the  premature 
**  death  of  Mr.  HiU,  I  feel  myself,  as  it  were,  left  in  that, 
*'  improtected  state,  that  I  now  want  the  assistance  of 
*'  some  friend,  with  whom  I  can  advise  in  the  adjustment 
*'  of  my  affairs ;  and  who  will  kindly  interpose  in  seeing, 
*'  that  my  property  is  managed  to  the  best  advantage. 
**  From  reflection  I  have  the  greatest  reason  to  believe, 
*^  that  Providence  has  raised  me  up  a  friend,  and  ih$i 
*^  friend  is  Mr.  Baseley,   who  will   take  upon  him  the 
*^  trouble  of  bringing  all  my  affairs  into  such  a  plan  as 
*^  I  shall  hereafter  be  enabled  to  conduct  them  with  &- 
**  cility  to  myself.     Impressed  with  this  agreeable  idea,  I 
beg  leave  to  inform  you,  that  I  commit  (subject  to  my 
own  inspection)  the  perfect  arrangement  of  my  buor 
**  ness  with  you  into  Mr.  Baseley'^  hands ;   and  hope^ 
*'  that  you  will  prepare  without  any  delay  every  account, 

"  that 


€t 
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^  ifast  yoa  have  standing  against  ine,  with  the  deeds^  &c. 
^  of  the  estate  at  Hampton.  As  I  wish  to  leave  London 
"  at  Lady  Day  next,  I  must  desire^  that  no  delay  on 
^'  yottr  part  will  take  phtce.  Mr.  Btueley  will  he  ready 
^  ia  meet  on  you  the  business^  whenever  you  will  appoint 
''a  day.    With  this  determination  I  remain,    &c.  Ann 


1807. 


HtJGUENIN 
V. 

Baselby. 


The  deeds  were  accordingly  delivered  to  Baseley ;  and 
deposited  by  him  vdth  his  Solicitor.  The  Bill  far* 
ther  represented,  that  the  Defendant  artftiUy  dissuaded 
the  Plaintiff  from  residing  in  the  house  at  Hampton  Gay^ 
flid  letting  the  estate,  as  she  had  proposed ;  and  recom- 
■teded  to  her  a  surveyor ;  who  gave  a  very  unfavourable 
aeftount  of  the  situation  of  the  estate ;  and  the  Defen- 
dant Baseley  soon  afterwards  offered  her  400/.  a^yeiur  for 
a  lease  of  the  whole,  clear  of  all  expences,  and  keeping 
the  premises  in  repair ;  representing  460/.  a*year  as  the 
«tdu>st  value ;  which  wai^  confirmed  by  his  Solicitor ;  that 
she  executed  the  deeds  under  the  persuasion  of  the  So* 
Kcitar,  that  they  were  her  Will,  and  the  lease  to  Baseley ; 
and  that  she  had  no  intention  to  give  away  or  settle 
her  estate,  &c. 

.  By  the  deed,  dated  the  5th  of  May,  1804,  which  was 
liie  subject  of  the  Bill,  the  Plaintiff  Mrs.  Huguenin,  in 
oonsideration  of  lOs.  conveyed  the  Hampton  Gay  estates 
to  a  trustee,  his  heirs  and  assigns,  to  the  use,  that  she 
and  her  assigns  might,  during  her  life,  receive  out  of  the 
sttd  manor,  &c.  an  annuity  of  40W.,  secured  by  a  trust 
term  of  500  years ;  and,  subject  thereto,  to  the  use  of 
tfw  Defendant  Baseley  for  life,  without  impeachment  of 
waste;  with  remainders  to  trustees  to  preserve  contin-* 
goat  ret^iunders,  to  his  wife  for  life,  to  their  children, 
bcorn  or  to  be  born,  in  tail,  with  cross-remainders,  and 
the  ultimate  remainder  to  Mrs.  Huguenin.    The  value 

8  2  of 
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of  that   estate  was   rather   more   than   4002.  peroth 
num. 

•        •  • 

The  Defendant  TJiomas  Baseley  by  his  answer  repre- 
sented,  that  from  the  time  of  his  first  acquaintance  with 
the  Plaintiff  a  great  intimacy  took  place ;  and  she  ex- 
pressed a  great  affection  for  him  and  his  family;  tfist 
she  complained  of  the  conduct  of  her  Solicitors ;  de- 
claring her  intention  of  taking  the  management  of  her 
affairs  from  them;  and  upon  her  application  he  lecom- 
mended  to  her  his  solicitor  and  a  surveyor ;  and  she  in- 
timated to  the  Defendant  her  intention  of  settling  her 
estates  on  him  and  his  family;  and  requested  him  to 
write  to  her  soUcitors;  to  acquaint  them^  that  she 
should  take  her  affairs  out  of  their  hands ;  and  the  De- 
fendant  at  her  request  did  in  her  presence  and  with  her 
sanctioni  and  according  to  her  directions^  write  the  fiortt 
of  a  letter  for  that  purpose ;  which  the  Plaintiff,  as  he 
believes,  copied;  and  sent  to  her  soUcitors:  but  die 
Defendant  positively  denies,  that  such  letter  wasu written 
at  his  instigation,  or  by  his  desire :  on  the  contrary,  he 
wrote  the  same  at  the  pressing  desire  of  the  Plaintiff; 
and  though  the  language  of  the  letter  was  the  De- 
fendant's, yet  the  substance  was  in  fact  dictated  by 
her.  In  another  part  of  the  answer  the  Defendant  de- 
nied, that  he  induced  her  to  send  that  letter ;  stating 
his  belief,  that  it  was  written  by  him ;  but  that  it  was 
so  written  at  the  particular  instance  and  request  of  the 
Plaintiff;  who  desired  him  to  draw  up  such  letter,  as 
before-mentioned ;  and  he  believes,  he  did  upon  that  oe- 
casion  state  to  the  Plaintiff,  that,  if  it  was  her  wish  to 
discharge  her  solicitors,  such  letter  ought  to  be  in  her 
own  hand*writing ;  as  it  would  not  be  so  proper  for  it 
to  appear  in  his  hand-writing ;  and  the  Plaintiff  did  copy 
such  letter. 


Th^ 
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The  Answer  further  stated^  that  the  Plaintiff  frequently 
expressed  to  the  Defendant  a  wish  to  settle  her  affairs, 
and  make  a  disposition  of  her  property ;  inquiring,  whe- 
tiier  the  Defendant  was  related  to  her,  and  who  wa^  her 
beir  at  law ;  and,  being  informed,  expressed  a  great  dis* 
like  to  that  family :  and  after  various  conyersations  she 
repeated  her  determination  to  settle  the  Hampton  Gay 
estate  on  the  Defendant  and  his  family;  and,  in  March 
1804',  without  any  persuasion,  suggestion,  or  influence, 
ihe  gave  instructions  accordingly ;  and  the  Defendant  un- 
lerstood  her  intention  to  be  to  settle  the  estate  so  as  to 
reserve  to  herself  a  rent-charge  for  her  life  about  equal 
to  the  reasonable  rent ;  and  that  it  was  her  wish,  that 
Aie  Defendant  should  go  and  reside  there  immediately 
irith  his  family :  so  that  the  mansion-house  might  be  kept 
ap ;  declaring,  that  she  would  never  reside  there  on  ac* 
Bount  of  the  trouble  of  repairing,  &c. ;  and  the  Defen* 
Sant  denied  all  the  charges  of  fraud,  influence,  &c. 


1807. 


HUGOBNIN 
V. 

Basblby. 


The  Answer  of  the  attorney,  who  prepared  the  deed, 
stated,  that,  when  instructed  by  her  to  prepare  the  settle- 
nent,  he  recommended  to  her  to  make  a  Will ;  which 
■dght  be  revoked  or  altered :  when  she  replied,  that  she 
•rotdd  not  do  it  by  Will  on  that  account ;  as,  if  she  should 
alter  her  situation,  she  intended,  it  should  not  affect  the 
settlement  of  her  property.  The  Defendant,  according  to 
the  voluntary  instructions  of  the  Plaintiff,  prepared  two 
deeds  of  settlement :  viz.  that  of  the  5th  of  May^  1804, 
as  to  the  Hampton  Gay  estate,  in  the  Bill  mentioned* 
and  the  other,  dated  the  S  1st  of  June^  1804,  relating  to 
all  her  other  estates  and  property.  In  the  former  deed 
blanks  were  left  for  the  Plaintiff's  rent-charge  and  the 
names  of  the  trustees  ;  and  she  made  alterations  as  to 
khe  uses  among Baseleys  children;  and  as  to  the  ulti- 
mate limitation ;  which  originally  was  to  Baseley  in  fee. 
^That  deed  was  settled,  and  the  other  prepared,  by  Coun- 
sel; 
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sel ;  and  they  were  voluntarily  and  deliberately  executed, 
and  the  blanks  filled  up  by  her  direction. 

This  answer  farther  stated,  that  in  the  deed  qf  tlM 
21st  of  June 9  1804,  the  Defendant  Thoma$  JPaseley,  wi 
this  Defendant  and  WilUam  Sleet,  of  Jamaica^  wcm 
named  trustees;  and  the  estates  and  property,,  tbevm 
comprised,  were  conveyed  and  asdgned  upon  truat  dwipf 
the  life  of  the  Plaintiff  Ann  Httguenin,  to  convey,  if/c 
according  to  her  appointment,  and  to  her  separate  itfi^ 
notwithstanding  covert^f^^  .^ds  MWr  h^  decease^  foe 
any  future  husband,  surviving  her^-fi^iMi  life;  wkb  t^ 
mainder  to.  her  children  by  any  igd^  marriagCj  aa  te* 

nants  in  common  in  tail,  with  d^osa: remainders:  lemakn 

■'  * 

der  to  her  mother  and  WilUam  James  Clarke^  and  tto 

-  ft 

sjjurvjypoiyand  to  the  children  of  Clarke  \  with  remainder 
to'  Thomas  Baseley  and  the  two  other  persons^  named  aa 
trustees,  as  tenants  in  common ;  and  5000/.  was  aetded 
on  Mary  Ann  Eliot :  and  she  was  directed  during  her 
minority  to  be  brought  up  by  Mrs,  Baseley ;  who  was 
to  receive  the  interest  of  her  fortune.:  2000/.  GaEUMSH 
beth  Eleanor  Clarke :  100/.  a-year  on  Mis.  Hindes:  90QL. 
a-year  on  William  James  Clarke ;  and  by  that  deed  are 
settled  several  estates  in  Jamaica^  with  the  stock ;  aeve^ 
ral  sums  of  money,  due  from  different  persons ;  a  lease- 
hold estate  in  Middlesex ;  the  manor  of  Cleydon^  in  the. 
county  of  Oxford,  and  all  the  estates  real  and  personal^ 
then  late  the  property  of  Thomas  Hindes,  not  be-. 
fore  conveyed  and  settled  by  the  Plaintiff,  and  odier. 
estates  real  and  personal,  stated  to  be  mentioned  in  Iho 
Schedules. 


This  Answer  also  denied  all  the  charges  of  firaud^.  mil- 
representation,  &c. 
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Sir  Samuel  RomiUy,  Mr.  HoUist,  and  Mr.  Trower, 
for  the  Plaintiffs. 
The  authorities  agakist  permitting  a  transaction  of 
Kmnty  to  take  effect  between  persons^  standing  in  certain 
dations^  are  numerous.  Among  those  relations  that  of 
(oardian  and  ward  is  not  for  this  purpose  confined  to 
MTsdhs^  so  related  in  a  strict  sense ;  as  under  an  appoint- 
DflDt  of  guardian  by  Will,  or  by  the  Order  of  this 
iTourt:  but  the  rule  includes  any  person,  placing  him- 
1^  in  that  situation.  HyUon  t.  Hyli(m{28).  Pierse  ▼• 
fearing  ( 29 ).  Griffin  v.  De  VeiuUe  ( 30  ).  Hatch  t. 
Hmich  (31).  Pvoif  v.  Hinet  (  32 ).  Dixon  v.  Ohnius, 
Wright  v.  Proud  {  83  ).  Newman  v.  Payne  ( 84).  The 
att  of  these  cases  is  perhaps  the  most  applicable  to 
liiar  one  person  undertahaog  to  manage  the  affairs  of 
motfier.  Such  a  transadlion  as  this,  between  persons 
o  connected,  cannot  upon  principles  of  public  p<dicy, 
Vf  as  Lord  Hardwicke  expresses  it,  public  utility,  be 
wnnitted. 
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The  law  of  other  countries,  however,  aflbrds  authori- 
les  more  precisely  applying  to  the  circumstances  of  this 
aae.  According  to  Poster  (35)  by  the  antient  law  of 
France  the  same  doctrine,  that  by  our  law  prevails  as 
laCween  guardian  and  ward,  is  applied  to  an  administra- 
:  a  person,  managing  the  affairs  of  another ;  who  cannot 

take 


(2d)  2  Ves.  547. 

(29)  Cited  I  Ves.  38.  2  Ves. 
i49.  Stated  from  the  Re- 
liater's  Book  in  Mr.  Cox's 
iota,  1  P.  Will.  118,  to  the 
9itkt  of  Hamilton  v.  Lord 
HUhui. 

(30)  3  Woodd.  Append.  16. 
iBmc.  Ah.  edit  by  OutilUm^ 
M.  3  P.  WiU.  131,  Mr.  Cox's 
lote. 


(31)  Ante,  Vol.  IX,  292. 

(32)  For.  111. 

(33)  Ante,  Vol.  Xni,  136: 
see  the  note,  137 ;  and  upon 
Fraud  and  ConGrmation  ge- 
nerally, Crowe  r.  Baliard, 
I,  215,  and  the  note,  221. 

(34)  Ante,  Vol.  II,  190; 
see  the  note,  204. 

(35)  Poth.  Traiti  des  Do- 
naiiom  fntre  Vifs.  &  1. 
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take  a  bounty  either  for  himself  or  his  children :  what 
is  given  to  the  children  being,  with  reference  to  natural 
aflfection,  considered  as  given  to  the  parent ;  and  this  by 
a  singular  concurrence  with  Lord  Hardwicke  is  expressed 
to  be  upon  the  ground  of  public  utiUty.  This  case  how- 
ever goes  beyond  that.  This  is  an  instance  of  a  very  pe- 
culiar species  of  influence,  gained  over  the  mind  of  this 
lady  by  no  common  means;  appearing  by  the  lettnri 
written,  or  dictated,  by  the  Defendant,  for  Mrs.  HugMicnm 
to  copy,  in  terms,  which  he  cannot  be  supposed  to  use  in. 
the  light  and  prophane  way,  that  too  frequently  occurs. 
The  English  Courts  of  Justice  do  not  afford  an  instance 
of  influence  acquired  by  such  means  :  but  in  Foreign 
Courts  such  instances  have  occurred.  According  to  Pa-\ 
thier  it  has  been  decided,  upon  the  same  principles  of 
public  utility,  th^t  a  confessor,  or  director  of  the  con- 
science, a  person,  to  whom  another  trusted  his  spiritual 
concerns  in  matters  of  religion,  cannot  take  any  bounty 
from  the  person,  to  whom  he  acts  in  that  character ;  and 
the  apprehension  of  the  empire,  which  these  persons 
obtain,  was  carried  so  far,  that  a  gift  to  the  Order,  of 
which  they  were  mepabers,  was  not  allowed  to  have 
effect. 


Mr.  Richards,  Mr.  Fonblanque,  Mr.  Hart,  Mr.  Mar" 
tin,  Mr.  Leach,  and  Mr.   Wethereli,  for  the  De- 
fendant. 
The  conduct  of  persons,  who  place  themselves  in  si- 
tuations of  confidence,  must  be  examined  with  the  paost 
scrupulous  attention :  but  there  b  no  rule,  that  creates 
a  disability  to  take  a  bounty  under  these  circiunstancesn 
The  result  of  the  authorities  is,  that  the  transaction  must 
be  fairly  sifted :  but,  a  voluntary  deed,  free  from  any  im- 
putation of  surprise,  undue  influence,  spontaneously  exe- 
cuted by  a  person,  with  her  eyes  open,  cannot  be  set  aside 
in  a  Court  of  Equity.    In  ViUers  v.  Beaumani  ( S6 )  the 

principle, 
(36)  1  Vem.  100. 
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prindple^  that  has  constituted  the  rule  ever  sincei  is  laid 
down  by  Lord  Nottingham ;  that  if  a  man  will  impro- 
vidently  bind  himself  up  by  a  voluntary  deed^  and  not 
reserve  a  Uberty  to  himself  by  a  power  of  revocation^ 
this  Court  will  not  loose  the  fetters  he  hath  put  upon 
himself:  but  he  must  lie  down  under  his  own  folly ;  for, 
if  you  would  relieve  in  such  a  case,  you  must  conse- 
quently establish  this  proposition ;  that  a  man  can  make 
no  voluntary  disposition  of  his  estate  but  by  hisWiB; 
which  would  be  absurd. 
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It  is  not  the  province  of  this  Court  to  enable  a  per« 
son  to  rescind  an  absurd  disposition  of  property.    The 
{HTovidence  or  improvidence  of  it,  though  an  ingredient 
with  other  circumstances  forming  the  inference,  that  the 
donor  had  not  the  free,  uncontrouled,  possession  of  his 
imnd,  will  not  do  alone.     The  law  of  this  country  does 
sot  prevent  even  a  prodigal  disposition  by  a  person  of 
sound  mind,  and  under  no  duress*     The  case  of  Dixon 
V*  Obmus  ended  in  a  compromise :  Lord  Ihurlow  finding 
it  impossible  judicially  to  act  upon  his  inclination  to  ex- 
tend the  principle.    A  deed,  obtained  by  duress,  or  by 
firaud,  as,  where  the  party  is  deceived  by  the  substitution 
of  one  instrument  for  another,  is  void  throughout ;  not 
only  as  to  the  author,  but  as  to  all  persons,  claiming  under 
it:  but  if  a  person,  actuated  by  motives  of  gratitude  for 
aervices  received,  and  benefits  enjoyed,  desirous  of  re- 
^uitaofi  those  services  and  benefits,  executes  a  purpose  of 
bounty,  not  only  to  the  author  of  them,  but  also  to  his 
children,  and  the  father,  standing  in  a  relation  of  con-* 
fidence,  is  disabled  by  the  rule,  founded  in  general  policy 
or  public  utility,  to  take  in  his  own  person,  the  failure 
of  the  purpose  as  to  the  father,  merely  by  the  effect  of 
Aat  rule  of  general  policy,  not  through  any  misconduct 
or  vice  in  the  transaction,  shall  not  be  extended  to  the 
i£s«ippointment  of  the  children ;  as  it  would j  if  the  dis- 
ability 
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abifity  arose  from  want  of  will  in  the  donor ;  as  in  Am 
instances  o£  duress  or  fraud.  Upon  the  ground  of  ge- 
neral policy  therefore  the  intereyt  of  the  children  nmst 
be  distinguished  from  that  of  the  parent. 

In  the  case  of  Wright  v.  Proud {37)   the  transaction 
was  set  aside»  as. the  party  had  been  deceived  and  prac- 
tised upon ;  not  exercising  a  fair,  unbiassed,  purpose  of 
bounty*    The  authority,  cited  fi^m  the  French  law,  is 
not  supported  by  the  civil  law;. which,  prohibiting  do* 
nations  inter  vivos,  on  the  ground  of  relation,  does  not 
go  beyond  that  of  husband  and  wife:  but  Pothier{S8) 
goes  much  farther  than  the  case  of  the  admimsirmlemri 
to  a  physidan,  a  surgeon,  a  confessor;  everyone,  who 
Hiay  have  influence ;  and  extends  it  even  to  Wills.    The 
rule,  thus  extended,  can  stand  only  upon  the  principle 
of  the  civil  law,  by  which  an  act  of  improvidenoe  evcB 
may  be  restrained  by  the  Judge.    In  this  country  a  mas 
has  the  absolute  dominion  over  his  property;  and  may- 
^ve  it  away  in  any  manner  he  thinks  proper.    Then,  to 
whom  is  bounty  usually  distributed :  to  strangers :  to  per- 
sons, in  whom  no  confidence  is  placed  i    It  is  the  natmal 
efiect  of  habits  of  intimate  connection  and  friendsUp. 
It  is  not  unusual  for  a  gendeman  at  a  certain  age  t» 
remunerate  his  tutor  by  a  gift;   who  has  never  bees 
deemed  incapable  of  taking  in  that  way :  yet  that  woidd 
be  within  the  restriction  of  the  French  Ordinance ;  wUdi, 
singular  and  severe  as  it  is,  does  not  go  the  lem^  of 
prohibiting  a  present  to   the  minister  of  a  parish  or 
chapeU  attended  by  the  donor. 

Admitting,  what  is  not  clear  upon  the  authorities,  tbst 
the  relation  of  guardian  and  ward  creates  an  absolute 

disability 


(S7)  Ante,  YoL  XIII,  136; 
see  the  note,  137. 


(38)  Poik.  Traiti  da  Ik- 
nationti  entre  Vift,  S.  1. 
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dhnhiliy  in  the  former,   preduding  gift  by  the  latter, 
vithont  distinetion  between  an  act,  the  result  of  abused 
ccMifidence,  tmder  an  impulse,  preventing  the  free  exer- 
cise of  judgment,  and  the  spontaneous  bounty,  springing 
jfirom  affection,  of  a  person,  emancipated  from  controul,. 
jiH  accounta  settled ;  admitting  also,  according  to  Gr^u 
T.  De  Veiulle{39),  that  the  restriction  scppSes  to  any 
person,  assunung  the  office  and  functions  of  a  guardian, 
liioagh  not  legally  so  constituted,  is  there  any  case  upon 
the  relation  of  guardian  and  ward,  in  which  youth  and 
iiftexperience  on  one  side  were  not  ingredients?    Was 
that  character  ever  applied  to  a  confidential  intercourse 
hetween  persons  of  advanced  life,  and  equal  age  ?    In 
ihoae  circumstances  their  intercourse  was  merely  that  of 
nmtoal  kindness  and  reciprocal  esteem.    The  Defendant 
undertook  no  office.    He  never  assumed  the  fimctioBs  of 
her  attorney :  a  relation,  involving  necessary  confidence 
on  one  side,   and  probable  influence  upon  the  other; 
cdUng  for  appHcation  of  the  principle  of  public  policy : 
but  in  the  capacity  of  attorney  another  person  was  em* 
l^yed  by  the  Plaintiff:  her  own  attorney ;  who  prepared 
die  deed  firom  her  instructions,  without  any  direction  or 
interfisrence  of  the  Defendant.    She  went  alone  to  the 
attorney's  office;  and  gave  her  own  instructions;   from 
time  to  time  dictating  alterations.    It  is  then  said,  the 
Defendant  was  her  agent.    There  is  no  authority,  that 
a  nere  agent,  generally  employed  in  receiving  rents,  &c. 
is  not  capable  of  receiving  a  gift ;  and  the  case  of  Gefrt- 
side  T.  Isherufood{40)j  where  the  leases  were  set  aside 
expiessly  on  the  ground  of  firaud,   disproves  it.    The 
principle  of  public  policy  has  no  reference  to  that  mere 
naked  relation. 
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(99)  3  Woodd.  Append.  16.  1  Bac.  Ab.  edition  by  GwiiUm. 
100.    3  P.  WiU.  131 ,  Mr.  Cox's  note. 
(40)  1  Bro.  a  a  668. 
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-  This  Defendant  however  cannot  be  represented  bb  ib 
agent  in  that  sense;  undertaking  for  remuneratioD.  If 
he  was  an  agents  every  man,  acting  for  his  firiend  is  to. 
Can  it  be  stated^  that  a  man,  who  goes  beyond  mere  pro- 
fessions, engaging  actively  in  the  concerns  of  his  finend, 
is  therefore  obnoxious  to  this  principle  of  public  policy  ? 
The  utmost  extent,  to  which  this  case  can  be  carried,  is, 
that  the  Defendant,  as  a  firiend,  advised  the  Plaintiff  aa 
to  the  management  of  her  affairs.  Her  purpose  was 
settled  to  withdraw  her  affairs  from  her  former  Sdiciton^ 
The  letter  was  obtained  from  the  Defendant  in  pursuance 
of  that,  her  own  purpose.  Incapacity  being  neither 
proved  nor  alledged,  the  only  ground  for  relief  between 
such  parties  must  be  direct  fraud.  The  letter  amounts 
to  no  more  than  a  warm  testimony  of  her  grateful  sense 
of  the  Defendant's  firiendship. 


Sir  Samuel  RonuUy^  in  Reply. 
This  Bill  puts  the  relief^  it  prays  directly  upon  the 
ground  of  undue  influence,  exerted  by  the  means  of 
spiritual  ascendancy ;  distinctly  charging,  that  the  Defen- 
dant had  taken  upon  himself  to  be  the  adviser  of  tlus 
lady,  and  the  manager  of  her  property ;  and  stating  die 
letter  as  an  instance  of  that  influence.  But,  devesting 
this  case  of  that  relation  and  influence,  and  considering 
it  as  the  case  of  a  stranger,  the  evidence  of  fraud  or 
misapprehension  is  so  strong,  that  this  transaction  cooU 
not  possibly  stand.  Upon  all  the  evidence  it  cannot  be 
represented,  that,  when  she  executed  the  deed,  she  was 
apprised  of  its  nature.  How  is  her  sudden  change  in  so 
short  a  period,  from  great  anxiety  about  this  estate  to  be 
accoimted  for  but  from  the  effect  of  a  sprt  of  fascina- 
tion ?  Of  what  consequence  was  it  to  Mrs.  Huguemn, 
what  repairs  were  to  be  done,  what  conditions  were  to 
be  kept,  according  to  the  evidence,  upon  the  supposition, 
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that  she  was  parting  with  the  estate  for  ^ver  ?  The  re^ 
moval  of  her  husband's  corpse,  to  be  buried  at  Hampton 
Gajff  is  another  circumstance,  utterly  inconsistent  with 
the  Defendant's  representation,  that  she  did  not  intend  to 
remiain  the  proprietor.  Having  a  mother,  a  half  brother 
and  sister,  she  was  not  at  loss  for  an  object  of  bounty. 
The  evidence  as  to  her  conversation  with  the  attorney, 
suggesting  to  her,  that  a  Will  would  be  revocable  by  a 
diange  of  her  circumstances,  shews,  that  she  looked  to 
die  possibility  of  a  second  marriage.  Her  expression  of 
satb&ction,  as  having  attained  her  object,  cannot  be  ex<» 
jdained  upon  the  supposition,  that  she  was  giving  away 
her  Sstate ;  but  may  be  accounted  for,  if  she  was  to  get 
rid  of  the  trouble,  attending  it. 
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In  these  cases  one  of  the  strongest  circumstances  is  the 
appearance  by  one  person  of  consulting  only  the  interest 
of  another,  and  neglecting  his  own.  The  passage  in 
Cicero  (41 )  is  most  appUcable: 

'^  Totius  autem  Injusiitus  nulla  capitalior  est 
guam  eorum^  qui,  cum  maxime  fcMunt^  id 
agunt,  ut  viri  boni  esse  videantur.'* 

The  duty,  imposed  upon  the  Defendant  by  merely  un- 
dertaking the  concerns  of  this  lady,  made  it  impossible 
for  him  to  take  the  whole  of  her  estate ;  for  it  is  not  ne- 
cessary to  go  the  extent,  that  he  could  not  accept  any 
bounty.  He  took  upon  him  the  entire  management  of 
her  affairs;  acting  as  her  agent;  receiving  her  rents; 
attending  arbitrations,  &c.  The  rule  is  not  confined 
to  attorneys,  or  persons  entitled  to  reward.  Proof  v. 
Hines  (  4^)  was  the  case  of  a  tradesman ;  who  officiously 
interfered.     The  relief  stands  upon  a  general  principle, 

applying 


(41)  Cic.  De  Off.  Lib.  1.  S.  13. 


(42)  Far.  Ill, 
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applying  to  all  the  variety  of  relations,  in  which  domi- 
nion maybe  exercised  by  one  person  over  another;  and 
this  case  discovers  one  of  a  very  peculiar  nature :  in- 
fluence, obtained  through  the  sacred  character  of  a  mi- 
nister of  religion.  Though  there  is  no  case,  in  which 
the  Court  has  proceeded  upon  such  groipids,  the  general 
principle  has  prevailed,  where  the  means  of  acquiring 
influence  were  much  less  powerful:  the  respect  of  a  child 
or  ward  for  a  parent  or  guardian.  Pothkr  says,  that 
by  a  latidude  of  interpretation,  proceeding  upon  prin- 
ciples of  public  utility,  that  Ordinance,  expressly  ooo^ 
ceming  only  a  tutor  or  cKhnitUstrateurj  has  been  ex* 
tended  to  the  master  of  a  school ;  the  director  g(  Ae 
conscience;  the  physician;  who  is  not  permitted  daring 
his  attendance  to  take  a  conveyance  from  the  patient; 
and  to  other  relations,  in  which  authority  or  influence 
must  be  supposed  to  exist. 


For  the  proper  determination  of  this  case  however  it 
is  not  necessary  to  rely  on  such  authorities.  The  de- 
cisions of  English  Courts  of  Justice  are  amply  sufficient 
The  same  doctrine,  stated  by  your  Lordship  in  Hatch  v. 
Hatch  (43),  was  hud  down  by  Lord  Chief  Justice  WibuU 
in  Bridgeman  v.  Green  (  44 ).  There  was  in  that  case 
much  evidence,  that  the  person  was  perfectly  awaie  of 
what  he  was  doing;  and  had  repeatedly  confirmed  it 
Upon  that  Lord  Chief  Justice  Wilmofa  observation  iii 
that  it  only  tends  to  shew  more  clearly  the  deep-rooted 
influence,  obtained  over  him  (45).  ''In  cases  of  forgeiyi 
"  instructions  imder  tiie  hand  of  the  persons,  whose  deed 
''  or  Will  is  supposed  to  be  forged,  to  the  same  eflfect  as 
**  the  Deed  or  Will,  are  very  material :  but,  in  cases  of 
''  undue  influence  and  imposition  they  prove  nothing:  for 

"the 


(43)  Ante,  Vol.  IX.  202. 

(44)  2  Vei.  (m.   Wiim.  68. 


(45)   iri7m.70. 
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''the  same  power^  which  produces  one^  produces  the 
'*  other;  tnd  therefore,  instead  of  removing  such  an  im- 
'*  putation,  it  is  rather  an  additional  evidence  of  it." 

Having  before  ( 46 )  mentioned  the  distinction  of  the 
Roman  Law  between    liberaUty  and    profusion,  «he  says 
our  laws  strike  no  such  boundary :  ''  Stai  pro  raiume 
"  poluntas,  is  the  law  with  us ;"  and  this  Court  never 
did^  nor  even  will,  annul  donations  merely  as  being  un- 
provident,  and  such  as  a  wise  man  would  not  have  made, 
or  fL  man  of  very  nice  honor  have  accepted :  nor  will 
this  Court  measure  the  degrees  of  understanding ;  and 
say,  that  a  weak  man,  provided  he  is  out  of  the  reach 
of  a  Commission,  may  not  give  as  well  as  a  wise  man. 
Bat  though  this  Court  disclaims  any  such  jurisdictioii, 
ye^  where  a  gift  is  immoderate,  bears  no  proportion  to 
the  circumstances  of  the  giver,  where  no  reason  appears, 
or  the  reason  given  is  falsified,  and  the  giver  is  a  weak 
man,   liable  to  be  imposed  upon,  this   Court  will  look 
upon  such  a  gift  with  a  very  jealous  eye ;  and  very  strictly 
examine  the  conduct  of  the  persons,  in  whose  favor  it 
is  made ;  and,  if  it  sees,  that  any  arts  or  stratagems,  or 
any  undue  means,  have  been  used,  if  it  sees  the  least 
speck  of  imposition  at  the  bottom,  or  that  the  donor  is 
in  such  a  situation  with  respect  to  the  donee  as  may 
naturally  give  an  undue  influence  over  him,  if  there  be 
the  least  Scintilla  of  fraud,  this  Court  will  and  ought 
to  interpose ;  and   by  the  exertion  of  such  a  jurisdiction 
they  are  so  far  from  infringing  the  right  of  alienation, 
which  is  the  inseparable  incident  of  property,  that  they 
act  upon  the  principle  of  securing  the  full,  ample,  and 
uninfluenced,  enjoyment  of  it. 

The  ground,  as  between  guardian  and  ward,  is   put 
upon  the  danger  either  of  inducing  guardians  to  flatter 

the 
(46)    WUm.  GO,  61. 
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the  passions  of  their  wards,  or  of  the  improper  ^xetcise 
of  their  authority;  as  the  relation  of  husband  aadwSe 
is  guarded  from  the  effects  both  of  indulgence  and  ^ 
verity. 

If  thb  reasoning  has  any  weight,  does  not  the  prin- 
ciple apply  with  infinitely  greater  force  to  the  present 
case  ?  What  is  the  authority  of  a  guardian,  or  even  pa- 
rental authority,  what  are  the  means  of  influence  by  se- 
verity or  indulgence  in  such  a  relation,  compared  with 
the   power  of  religious    impressions    under    the  ascen- 
dancy of  a  spiritual  adviser ;  with  such  an  engine  to  woik 
upon  the  passions ;  to  excite  superstitious  fears  or  pious 
hopes ;  to  inspire,  as  the  object  may  be  best  promoted, 
despair  or  confidence ;  to  alarm  the  conscience  by  the 
horrors  of  eternal  misery,  or  support  the  drooping  spiriti 
by  unfolding  the  prospect    of  eternal    happiness:  that 
good  or  evil,  which  is  never  to    end?     What  are  all 
other  means  to  these?      Are    inferior  considerations  to 
hfive  so  much  effect;  and  is  no  regard  to  be  given  to 
the  most  powerful  motive,  that  can  actuate  the  human 
mind?     Though  no  direct  authority  is  produced,  your 
Lordship,  dispensing  justice  by  the  same  rule  as  your 
predecessors,  upon  such  a  subject  not  confined  within 
the  narrow  limits  of  precedent,  will,  as  a  new  relation 
appears,  look  into  the  principles,  that  govern  the  human 
heart ;  and  decide  in  a  case,  far  the  strongest,  that  has 
yet  occurred,  upon  this  ground  alone,  from  its  infinite 
importance  to  the  community. 


Noo.  23if. 


The  Lard  Chancellor. 
With  regard  to  the  interests  of  the  wife  and  children 
of  the  Defendant,  there  was  no  personal  interference  upon 
their  part  in  the  transactions,  that  have  produced  this 

suit 
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•     If  therefore  their  estates   are  to  be  taken  from  1807. 

W^  that  relief  must  be   iriven  with    reference  to  the     „  ^*^<^ 
met  ot  other  persons ;  and  I  should  regret,  that  any  ^^ 

ibt  could  be  entertained,  whether  it  is  not  Competent      Bassley. 
ft  Court  of  Equity  to  take  away  from  third  persons 

benefits,  which  they  have  derived  from  the  fraud,  ,  .     ,  .        . 
KNntion,  or  undue  influence,  of  others.    The  case  of  ^^  fraud  of 
idgeman  v«  Green  {4f7)  is  an  express  authority,  that  another  person 
A  within  the  reach  of  the  principle  of  this  Court  to  cannot  be 
laie,  that  interests,  so  gained,  by  third  persons,  can-  maintaioed^^ 

podsibly  be  held  by  them ;  and  Lord  Hdrdwicke  ob- 
fw  justly,   that,  if  a   person  could  get  out  of  the  '     ' 

eb'of  the  doctrine  and  principle  of  this  Court  by 
ing  interests  to  third  persons,  instead  of  reserving 
m  *  to  himself,  it  would  be  almost^  impossible  ever 
leach  a  case  of  fraud.     In  that  instance  therefore 

interest  of  the  son  was  considered  as  capable  of 
Qg  affected    by  the  Decree   as   the   interest  of  the  • 
ler.    The  case   afterwards    came    before    the  Lords 
mmissioners ;    and    Lord  Chief  Justice  Wilmot    ex- 
himself  thus  (48): 


'  There  is  no  pretence,  that  Green's  brother,  or  his 
rife,  was  party  to  any  imposition,  or  had  any  due  or 
ndue  influence  over  the  Plaintiff :  but  does  it  follow 
rom  thence,  that  they  must  keep  «the  money  ?  No : 
riioever  receives  it  must  take .  it  tainted  and  infected 
riilf  the  undue  influence  and  imposition  of  the  person, 
orocuring  the  gift:  his  partitioning  and  cantoning  it 
fut  amongst  his  relations  and  friends  will  not  purify 
be  gift,  and  protect  it  against  the  Equity  of  the  per- 
on  imposed  upon.  Let  the  hand  receiving  it  be  ever 
o  chaste,  yet,  if  it  comes  through  a  polluted  channel, 
be  obligation  of  restitution  will  follow  it«** 

ThU 

(47)  2  Ves.  027.    WUm.  68.  (48)  Wilm.  64. 
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No  discretion 
upon  honour- 
able or  delicate 
feelings  to  re- 
lieve against  a 
voluntary  gift, 
even  stripping 
the  Donor  en- 
tirely of  his 
property ;    if 
no  undue  in- 
fluence. 


This  was  also  the  doctrine  of  Lord  TAtirAn^  in  tfl9 
case,  that  has  been  referred  to,  Lutterel  v.  Lard  Wml^ 
tham (49);    and,    though    it  was    not   practically  aelMi 
upon.   Lord  T/iuriow  was  inclined   to   carry  it  fiirdiww 
The  object  of  the  bill  m  that  case  was,  tiiat  an  eMiM 
should  be  enjoyed,  as  if  a  recovery  had  been  suffer^  f 
upon  the  ground^  that  Lutterel  had,  while  Lord  Wal* 
tham  was  upon  his  death-bed,   engaged  in  suffering  '* 
recovery,  prevented  it,  with  the  view,   that    the    estiat^ 
should  devolve  upon    the    person,    with  whom  he  wa» 
connected.    That  estate  was  by  the  Law  vested  in  that 
individual :  a  much  stronger  case  therefore  than  the  tte^ 
quisition  of*  property  through  imposition.     Lord  Tkmr^ 
low,  whatever  might  ha^e  been  his  final  deeision  tifM 
that  case,  had  no  doubt,  that  it  was  against  conscienoe,' 
that  one  person  should  hold   a  benefit,   which  he  de^ 
rived  through  the  fraud  of  another ;  and  I  have  reoMB 
to  know,   that  his  Lordship  would  not  have  disctMed 
the  case  so  much  at  large,  if  it  had  been  no  more  Aan 
that.     These  Plaintiffs    therefore,    if  entitled    to  refief 
against  Bctseleyy    are    equally  entitled    against    aD   thef 
branches  of  his  family. 

Then,  as  to  persons,  concerned  in  these  transactions,  f 
agree  with  the  argument,  that  it  is  not  upon  the  f^dnigs,' 
which  a  delicate  aftd  honourable  man  must  experience,' 
hearing  these  instruments,  taken  altogether,  as  I  think' 
myself  bound  to  take  them,  nor  upon  any  notion  elf  dis-* 
cretion  in  this  Court  to  prevent  a  voluntary  gift  by  a  man,' 
stripping  himself  entirely  of  his  property,  if  lindae  in-* 
fluence  is  not  imputed,  that  any  Judge,  sitting  here,  has 
ever  thought  himself  at  liberty  to  interpose  (60).  I  agree' 
farther,  that  the  relief  must  proceed  upon  what  is  dieged' 
and  proved  by  the  persons  compluning;  that  their  com-* 
plaints  must  be  treated  as  effectual  or  ineffectual  according 

to 

(49)  Aiite,    Vol.  XI,  638.        (50)  Ante,  Vol.  XII,  103. 
V.  0/Mit»,  1  CkxK,  414. 
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Wilrtiat  tliey  faare,  not  what  they  could  have,  r^pfo- 
•eatod:  abo,  as  to  the  defence  it  may  frequently  happen^ 
Aat  nany  passages  may  have  taken  place  in  th6  course 
of  the  traRsaction,  that  are  not  brought  into  view :  but 
the  case  must  be  dealt  with,  as  it  is  alleged  and  proved. 
I  have  therefore  looked  through  this  Bill  with  reference 
to  the  frame  of  it ;  and  I  have  no  doubt,  this  case  might 
liave  been  more  clearly  reached,  if  the  ntuation  of  the 
parties  bad  enabled  diem  to  go  through  all  the  diffieultiei 
aa  to  amendment ;  also,  that  many  circumstances  might 
luive  been  brought  forward  on  behalf  of  the  Defendants, 
which  I  am  bound  not  to  look  at :  but,  taking  the  case, 
m  k  ttiinds,  though  there  is  in  this  Bill  much  foul  aUe^ 
gation,  which,  if  not  true,  ought  not  to  be  there,  and  a 
great  deal  of  which  is  denied,  and  clearly  disproved, 
^kmte  18  enough  upon  the  Bill  and  in  evidence  to  shew, 
tiial  this  deed  cannot  stand ;  if  the  whole  transaction, 
l^en  together,  cannot  stand. 


1607, 


HuouBMiir 

BA8£1.ET. 


This  Bill  seeks  relief  only  as  to  the  deed  of  ilfajr, 
1804.  The  deed  o( June  relates  to  other  estates;  un- 
questionably has  very  different  provisions,  f6r  very  di^ 
iSarent  persons ;  reserving  a  degree  of  dominion,  and  con- 
sideraUe  dominion,  to  Mrs.  Huguenin  over  that  property; 
and  I  am  disposed  to  think,  that  deed  could  not  be  made 
the  subject  of  the  same  Bill ;  at  least,  that  it  was  not 
necessary  to  complicate  this  cause  by  making  that  a  sub- 
ject of  the  relief  prayed.  But  the  view  I  take  of  this 
ease  is  this;  that,  attending  to  the  effect  of  the  letter, 
die  evidence  of  the  transactions  among  these  parties,  and 
attending  move  especially  to  the  evidence  of  the  attcnmey, 
^Ihe  defence  rests  in  a  great  measure  upTon  this ;  that  the 
Court  is  by  the  nature  of  the  defence  required  to  look 
at  this  deed,  not  merely  by  itself,  but  as  being  more  or 
less  justified  with  reference  to  the  whole  of  the  transac- 
tions, in  the  course  of  which  it  was  executed ;  and  it  is 

T  *  much 
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much  the  saine  as  if  the  Defendant  had  said^  he  pula  hit 
case,  not  upon  that  instrument  merely,  hut  as  part  of  a 
general  arrangement  of  the  Plaintiff's  affairs ;  and  that 
the  deed  is  to  he  considered  with  regard  not  merely  to 
its  own  contents,  but  to  the  whole  transaction,  of  which 
this  deed  forms  a  part. 


The  great  body  of  evidence  shews  the  alarm  of  this 
.  lady  at  the  trouble  of  taking  possession  of  an  estetei 
dilapidated.     Upon  the  evidence  until  November,  ISOS, 
she  had  no  acquaintance  whatsoever  with  Baseley*    Her 
age  was  about  forty.    She  had  left  in  the  West  Indies  n 
mothier;  had  great  regard  for  a  female  chHd  Mary  Am 
Elliot;    and    had   also   a  natural   half-brother^    named 
>Clarke,  of  the  age  of  sixteen ;   in  whose  education  she 
appears   to  have   been  much  interested.    She  brought 
him  over  to  England;  placed  him  with  Mr.  Baweley  at 
an  expence  to  herself  of  200/.  a-year.    Her  brothoMD- 
law  Benjamin  HiU  states,  that  he,  previously  to   the  in- 
troduction o{ Baseleify  mecaKged,  her  concerns;  and  tfut 
until  after  that  introduction  she   expressed  her  entke 
satisfaction  with  the  care  of  the  solicitors,  in  whose  haadj 
her  affairs  in  this  kingdom  were  placed ;  which  ia  con- 
firmed  by  another  witness.     The  Bill  charges  Basekg 
with  infusing  into  her  mind  great  dissatisfaction  with  the 
management  and  the  want  of  professional  skill  and  caie 
of  those  solicitors.     The   inference,    that  this  dissatis- 
faction was    created   in    her   mind   by  Baselejf,    is  loo 
strong:  that  she  entertained  that  dissatisfaction  is  detr, 
that  Baseley  did  not  discourage  it,  that  he  gave  into 
it,  is  in  evidence:    that   he  created  it,  I  cannot  say: 
that  be  participated  in,   and  acted  upon,   it  with  hat 
Js  clearly  established. 


In  October,  preceding  the  month  of  January ,  wbep 
her  affairs  were  taken  out  of  the  hands  of  those  soli- 
citors,   her  husband,   who  pame  with  her  to  England, 

died. 
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She  lived  with,  or  was  frequently  with,  the  two 
brothers  of  her  deceased  husband.  The  answer  there- 
fi»re».  stating,  that  she  was  not  without  friends  in  this 
country,  is  material:  but  in  this  view  only;  that  it 
could  be  supposed,  she  had  ever  consulted  with  them» 
There  is,  however,  no  evidence,  that,  either Baseley  ever 
stated  to  them,  what  she  proposed  to  do ;  or,  that  the 
attorney,  concerned  in  the  transaction,  as  Lord  Chief 
Justice  Wilmot  says,  felt  the  obligation  of  talking  both 
with  the  grantor  and  the  grantee,  before  this  proposition 
was  carried  into  effect.  Benjamin  Hill,  one  of  her  bro- 
tbers-in-law,  laid  aside  all  the  business,  after  the  soli- 
citors were  discharged ;  and,  as  to  George  Hill,  though 
there  is  evidence,  that  she  did  declare  her  purpose,  it 
was  in  conversations,  in  which  it  was  suggested  to  them 
both ;  and  that  ample  provision  was  to  be  made  for  their 
children ;  which,  I  fear,  had  some  influence  with  thenu 
No  such  provision  however  was  made. 
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It  is  doubtful  upon  the  Report,  whether  Mrs.  Hugue* 
itJit  had  the  immediate  means  of  acting  with  the  freedom 
of  an  affluent  person.  At  the  date  of  the  Report  the 
■ents  remained  to  be  accounted  'for  by  Baseley  to  the 
•mount  of  3001.  or  400/.  Afler  the  date  of  that  Re- 
port small  sums  were  lent  to  her :  shq  had  not  even  then 
paid  the  costs  of  the  deed :  she  had  borrowed  100/.  from 
ther  attorney ;  and  there  is  one  item  of  57/.  advanced  by 
Reueley  t&ex  June  1804,  to  discharge  her  husband  from 
'  an  arrest.  Certainly  therefore  she  was  not  in  a  condition. 
of  immediate^affluence.  Under  the.  influence  of  her  dis- 
satis&ctioii  at  the  conduct  of  the  Solicitors  in  January, 
180S»  either  she  adopted  the  resolution  of  dismissing 
them,  and  placing  the  whole  management  of  all  her  con- 
cerns in  the  hands  of  Baseley,  calling  upon  him  to  assist 
her  in  executing  it ;  or  it  was  suggested  to  her  by  Baseley. 
Mj  opinion  is,  that  the  weight  of  the  evidence,  which 

does 
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does  not  agree  upon  this,  is,  that  she  chfied  vpan  JBAse- 
fejr;  and  desired  him  to -assist  her  Ib  €iBeesttting  that  pap- 
pose* of  her  own.  IT  th^  preposition  was  her  owa,  jwt 
the  transaction  in  a  Court  of  Justice  has  this  cbanctar 
at  least;  that  it  was  demonstrsttion  to  Jhwdey^  Aat^die 
phoed  confidence  in  hiia,  as  high  as  one  indindual  em 
pUced  in  another.  Where  tdbe  eridente  is  ottitradictiary^ 
£he  fairest  way  to  the  Defendant  is  to  take  his  own  jpS". 
count ;  and  his  answer  represents  it  thus ;  that  she  caDedt. 
and  requested  him  to  write  a  letter  to  the  Solicitocs ;  and 
at  her  request  he  did  in  her  presence,  wkh  her 
and  by  her  direction,  write  the  form  of  a  letter, 
he  bdieves  she  copied,  and  sent  to  them :  but  be  posi^ 
tively  demes,  that  it  was  written  at  his  instigation,  or  by 
his  desire,  and  says,  he  wrote  it  at  her  pressing  desoai 
and,  though  the  language  waa  his,  the  substanibe  was  het^jb 
Who  dictated  that  letter,  is  of  very  little  imp<Mrtanot«  if 
at  her  dictation  he  wrote  it,*  and  permitted  her  to  aead  it, 
that  is  the  most  direct  communication  to  him  of  the  na- 
ture and  extent  of  the  confidence  she  placed  in  lum ;  aad 
the  language  of  a  Court  of  Justice  has  in  all  times  btaoi 
that,  if  a  man  does  not  choose  to  act  upon  the  ooidk 
dence,  appearing  in  the  course  of  the  tflsnaaction^'  la 
be  so  reposed  in  him,  he  ought  to  reject  it,*  as  sooA  as 
proposed.  This  letter  is  therefore  upon  the  uumtt  W 
be  taken  as  expressing  her  sentiments  in  his  hitigiiagew 
The  effect  of  it  is  at  least  a  communication  to  Into  ^af 
t^e  information,  that  she  was  unprotected  by  tbe  4ida4i 
of  her  husband ;  that  she  wanted  ai^sistance  tor  thc^yufp^ 
pose  of  advising  her  in  the  adjustment  of*  her  aMrs) 
that  she  wanted  that  inend,  whom  Providence  had  raised* 
up  for  the  purpose  of  kindly  interposing  in  seeing,  Aal 
her  property  was  managed  to  the  best  advuitage ;  Mad 
her  affairs  brought  into  such  a  plan,  that  she  eoidd  <Mh> 
duct  them  with  facility  to  herself. 


This 
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-  ^ThoBr  letter  produced  from  tbe  Solicitors,  rather  too 
liflt^y,  a  total  severance  of  themselves  from  die  concern ; 
moABagekj^  entered  to  a  certain  degree  .at  least  upoQ 
1^  management  of    them.      The  purposes,   expi^essed 
and  alluded  to  in  that  letter,,  cannot  mean,  that  all  her 
ertate  should  be  given  away ;  that  she  was  to  be  enabled 
Id  <XMiduct  her  affairs  with  facility  by  giving  up  all  her 
tide*    The  attorney,  who  states,  that  he  was  satisfied, 
dwl  she  had  made  up  her  Blind  as  to  all  her  a0air^  pre- 
paicd,  in  Jmne,  diese  two  deeds:  conveying  this  estate, 
IPirth,  at  that  time,  at  the  lowest  calculation,  4S0i.  a-year, 
whiA  Annesley  wished  to  purchase  upon  the  supposition, 
that  it  was  worth  610/.   a-year,  subject  to  a  rent-charge 
bo  herself,  with  a  term  in  trustees  to  secure  it,  to  Base*' 
by  for  life:    widi  remainders  to  Mrs.  Baseley  for  life, 
mi  to  all  their  children,  bom  or  to  be  bom,  and  the 
Mmate  limitation  to  Mrs,  Hill.     A  deed  was  prepared 
ll  llie  same  time ;  which  appears  intended  to  be  a  conr- 
mfmaee  of  all  her  property,  but  which  they  were  very 
mmdk  perplexed  to  describe ;  convejring  aD  her  freehold 
MtptCB  in  the  West  Indies^    and  every  where,    none  of 
he  parties  knowing,  what  they  were,  all  the  leaseholds 
mt  lives,  mentioned  in  a  Schedule ;  of  which  there  are 
ttB»|  and  all  the  leaseholds  for  years;  of  which  there 
tm  some;  to  her,    for  her  separate  use,  for  life;  with 
•Mainders  to  the  husband,  whom  she  should  marry,  sur- 
■ring,  hec,  and  to  Mrs.  Hindes  and  young  Clarke  and 
i^-dbildxen;  and  the  ultimate  limitation,  for  what  reason. 
r  4iot  explained^  to  Batelet^f   and  the  attorney,  and  a 
resident  in  the  West  Jbu&esi  this  co-temporaneous 
permitted  to  be  made  1^  her,  having  in  contem- 
iatSon  a  second  marriage ;  which  appears  upon  the  deed 
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Za  the  question,  whedier,  ^diese  instnunents  being  soch 

•1  have  sepsesented  thenitihe  consequence  is,  that  diis 
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Court  shaU  undo  them,  I  answer,  no ;  if  they  are  the 
pure,  voluntary,  well  understood,  acts  of  her  mind :  but 
if  they  have  not  that  character,  if  they  are  the  result  of 
her  notion,  that  this  is  the  true  effect  of  that  fiiendly 
assistance,  that  kind,  providential,  interference,  .to  which 
ahe  was  looking,  for  the  management  of  her  affiurs  with 
advantage  and  facility  to  hertelf,  if  the  conveyance  was 
executed  under  the  effect  of  that,  which  has  always  beeil 
considered  in  this  Court  as  undue  influence,  if  the  deeds 
themselves,  which  are  the  best  evidence,  demonstrale, 
and  if  they  are  confirmed  by  extrinsic  evidence,  that  they 
are  not  the  pure,  well  understood,  acts  of  her 
this  Court  will  undo  them. 


Has  an  instance  ever  occurred,  that  a  persoo»  situated 
as  this  lady,  was  permitted  to  execute  such  instnuneoU 
4IS  these ;  with  a  purpose  of  marriage  demonstrated  upoB 
one  of  them ;  and  having  a  mother,  and  other  p^rsoD^ 
whom  she  regarded  with  affection  and  anxiety  for  llieir 
welfare  in  life  ?  Lord  Hardwicke  reasons  with  gr^ 
force  as  to  the  voluntary  deed  upon  the  same  princtpk^ 
which  induced  me  to  ask,  how  it  happens, -that  there  iajio 
power  of  revocation  in  this  instrument.  There. was  k 
that  deed  a  power  of  revocation:  but  it  was  a  power 
to  revoke  in  the  presence  of  three  persons,  who  perhaps 
never  could  be  got  together;  which  was  therefore  con- 
sidered, as  if  there  had  been  no  power  of  revocatioii; 
and  the  want  of  such  power  was  considered  strong  eii- 
dence,  that  the  party  did  not  understand  die  transaclioo; 
whence  arose  a  strong  inference  of  an  undue  purpose. 
There  is  in  this  case  an  attempt  to  shew,  why  diere  wu 
not  a  power  of  revocation ;  and  that  is  a  part  of  ib^ 
transaction,  one  of  the  most  liable  to  objection.  The  evi- 
dence and  answer  of  the  attorney  go  to  this  distinctly; 
ihat  she  informed  him,  ahe  was  to  have  idl  her  affiiin 
*|urranged,    He  was  struck  wjth  the  circumstance  of.hsr 
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}fiang  an  irrevocable  deed;  and  told  her,  that  she 
hdidd  make  a  Will.  When  she  said,  that  this  was  to 
e  «  permanent  arrangement,  is  it  too  much  to  say,  the 
ttomey  permitted  himself  to  be  surprised  into  an  act> 
^pHving  her  of  her  property  for  the  benefit  oi  Bcuele^s 
nnny;  and  for  no  provident  or  wise  purpose' fettering 
Dl  her  other  property  by  the  various  limitations  in  the 
Aer  deed?  I  do  not  -say,  instruments  are  to  be  set 
nde  by  the  want  of  great  deUcacy  in  the  person,  who 
tepared  them :  but  I  am  bound  to  look  at  all  the  cir« 
nmstances,  that  led  to  the  execution  of  a  voluntary 
Bttnunent,  and  to  observe,  that  the  attorney  did  not 
tate  this  improvident  act  to  the  brother  of  this  lady; 
(T,  as  Lord  Chief  Justice  Wilmot  says  (51),  go  and 
■Ik  both  to  the  grantor  and  grantee  upon  it  What 
he  said  to  him  must  have  suggested  to  him  a  reason 
Imp  redsting  more  strenuously.  The  Court  cannot  pay 
dlention  to  such  circumstances  as  are  alledged  upon  this 
wtt  of  the  case. 
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The  deed,  being  drawn  by  the  attorney,  was  laid  be- 
bfe  a  conveyancer ;  and  the  simple  question  put  was, 
rhether  a  fine  and  recovery  were  necessary;  why  that 
Aioiild  be  thought  of  I  do  not  know;  as  she  had  the  re«> 
namder  in  fee  simple  vested  in  possession.  Some  ob* 
ccvation  occurs  upon  the  contents  of  that  instrument. 
9er  annuity  of  400/.  is  merely  reserved,  payable  quar- 
ierly :  not  secured  by  any  personal  obligation.  The  three 
aruatees  and  the  rent-charge  are  left  in  blank,  before  the 
lead  was  laid  before  Counsel ;  and  the  filling  up  those 
bhmks  is  left  to  Bcueley  and  herself;  and  the  power  of 
shanging  the  trustees  does  not  depend  upon  her  pleasure'; 
bill-  is  only  given  in  the  cases  of  inability  or  refusal  to 
act.'  The  reason,  that  there  is  no  power  of  revocation 
is,  that  the  gentleman,  before  whom  the  draft  was  laid, 
thought,  his  business  was  to  execute  the  intention  of  the 
parties.     There  is  a  difference  of  opinion  upon. that: 

other 

(61)  Wilm.  69. 
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other  ^ntletnen  thidluDg  some  obsenration  seoetBtrf* 
Upon  the  inslnciioiifl  for  the  other  ileed,  howerer,  thejr 
do  not  intimate,  that  there  is  to  be  any  powier  of  lero^ 
cation;  or,  that  she  is  to  hare  any  power  to  atoer  ihm 
uses :  not  a  word  is  dropped  upon  the  subject ;  bat  by 
tiiat  deed  this  Iady«  who  was  so  shocked  at  the  notioa 
of  having  a  provision,  that  was  not  to  be  pennanent,  has 
tbe  power  of  making  a  deed  or  will,  to  alter  compietely 
liwee  vses.  Is  there  any  evidence,  shewing,  why  tlMt 
power  should  be  there  f  A  power,  not  to  revoke  die 
uses:  but  much  less  convenient:  yet  open  to  all  dit 
bfajeetionB,  that  she  oould  bave  to  a  temporary  instm* 
ment;  as  not  binding  herself  down* 


Odier   observalions   occur   upon    these    instrvwiento 
This  latter  deed  in  the  limitation  as  to  s31  the  estatei 
provides  an  interest  to  a  busbaod,  surviving,  and  t9  Im 
dhSldren*    According  to  tbe  instructions,  as  to  nfi  iW 
money  property,  (and  they  settle  prope;rty  in  the  fundi^ 
though  there  was  none )  they  omit  the  provision  for  the 
^»TpWp*f^  and  children ;  which  however  they  thought  di^ 
l^d  inserted;  as  there  is  afterwards  a  provision  upsw 
£uhire  of  chikben.    Another  circumstance  as  to  the  iBr 
«fcmnent  of  the  21st  oiJune^  l$04»,  is»  that  the  instniff 
^ons  as  to  the  trustees'  names,  m»tion  B^Hteley,  th§ 
attorney,  Slee^  wdAitder^n;  and  tbe  ins^rtiopi  of,^ 
<lerson  is  material     It  is  proved,  that  she  freqpanllf 
'vinted  him ;  and  he  is  named  as  a  trustee :  but  his  Bean 
is  afterwards  struck  out.    Cleariy  at  the  time  of  thp 
tnslnictions  it  was  not  intended,  that  there  shoiild;  h» 
an  ultimate  limitation  to  the  trustees  for  their  omm  i^ip; 
;but  they  were  to  be  trustees  {qt  undefined  purpasan 
The  deed  was  originally  drawn  so ;  ezpresang  tbe  tfwt 
io  be  for  such  uses  m  they  should  think  neceiaary  and 
jiroptf:   but  tbit  was  afterwards  i^truck  out;*  and  tb^ 
use  for  the  benefit  of  ibe  trustees  tlieNiBelves  subelr 
tated. 

,  It 
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it  does  not  reat  there.  Sappoae  these  transactions 
Blkely  sepamte.  P^oposbg  to  put  under  the  fetters 
P' these  Umitations  all  her  considerable  W&H  India  and 
Sier  ^Mupeilj  for  the  purpoees  of  feuality  of  manage* 
•Bt,  and  putting  it  out  of  her  own  reach,  she  is  per^ 
itted  to  place  her  West  India  property  under  the  carq 
t'm  deigyman  and  an  attorney  in  England^  and  a  person 
■ident  in  the  West  Indies*  The  power  of  aanageausBt 
certainly  stated  to  be  for  her  life  subject  to  hereon- 
mdi  bow  e£Scaciou8y  ^ery  one  knows:  inathout  any 
jntroul  whatsoerer  after  her  death.    The  management 

perfecdy  ad  libitum ;  to  lease  and  carre  out  of  the 
itates  and  other  interests ;  and  they  have  all  discretion- 
y  powers  as  to  the  children,  Mary  EUiat  and  Clarke  ; 
■A  «he  oould  not  change  any  of  the  trustees  without 
cfeeiiting  that  power,  which  it  is  suj^osed  4die  had 
itemiifled  not  to  have. 


IWV. 


V  such  is  the  nature  of  tiiese  deeds,  and  the  Defend- 
li^  according  to  the  letter,  that  is  in  evidence,  p«r- 
itted  her  to  suppose^  that  he  was  to  take  the  manage^ 
aflt  fer  her  benefit,  without  considering,  what  an  agent» 
iDiged  for  reward  can  dot  the  known  doetanne  is,  that 
le  firuit  of  that  relation,  if  it  was  not  absolutely  die* 
lied)  cannot  be  pennitted  to  subsist.  Then  was  the 
iMion  ^sBolvedt  liook  at  the  transactions  from  the 
lie  of  the  letter  to  the  end  of  the  year ;  possession 
ben ;  and  her  anxious  wish,  that  Baseley  should  be  the 
iMpier,  proved:  her  satisfaction  exinressed  at  seeing 
m  bouse  repaired-:  her  declarations  that  she  could  not 
Mnibly  think  of  undertaking  that  troubjb^  and  that  it 
ur  with  exultation  and  satb&ction,  as  some  of  the  wit- 
MMS8  express  it,  that  she  got  rid  0f  the  estate;  that  it 
la'BO  ofageotto  her;  that  she  had  so  much  prq^y#  it 
sa.a  adbject  of  delight  to  hier,  that  Saseky  was  to 
impf  .4)at>  ^cib  was  given  to  him.     Take  it»  that 
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she  intended  to  give  it  to  him:  it  is  by  no  means  out 
of  the  reach  of  the  principle.  The  question  is«  notf 
whether  she  knew  what  she  was  doing,  had  doiie>  or 
proposed  to  do,  but  how  the  intention  was  produced : 
whether  all  that  care  and  providence  was  placed  round 
her,  as  against  those,  who  advised  her,  which,  from 
their  situation. and  relation  with  respect  to  her,  they  weie 
bound'  to  exert  on  her  behalf.  Her  situation,  with  se- 
ference  to  pecuniary  circumstances  during  the  whole 
period,  must  also  be  attended,  to :  her  husband  a  few 
weeks  before  having  been  relieved  from  distress  by  a 
sum  of  money  advanced  by  Baseley* 


'  In  that  view  of  the  case  no  evidence  out  of  these  in* 
struments  could  satisfy  me,  that  Mr^  Huguemn  imdeff- 
stood'  diein.  I  believe,  farther,  that  the  parties  to  die 
transaction  did  not  understand  it.  Repeating'  therefore 
distinctly,  that  this  Court  is  not  to  imdo  voluntary  deeds, 
1  represent  the  question  thus  i  whether  she  executed  these 
instruments  not  only  voluntarily,  but  with  that  knowledge 
of  all  their  effect,  nature  and  consequences,  which  As 
Defendants  Baseley  and  the  attorney  were  bound  by  dicir 
duty  to  commumcate  to  her,  4)efore  she  was  suffered  to 
execute  them ;  and,  though  perhaps  they  were  not  awafe 
of  the  duties,  which  this  Court  required  from  them  in 
the  situation,  in  which  they  stood,  where  the  dectsioti 
rests  upon  the  ground  of  public  utility,  for  the  purpose 
of  maintaining  the  principle  it  is  necessary  to  impvte 
knowledge,  which  the  party  may  not  actually  hare  hid^ 
These  parties  therefore  cannot  possU>Iyhold  the  bentti 
of  these  instruments. 


As  to  the  costs,  the  same  principles  of  public  utiKji 
that  require  me  td  decree,  that  these  instruments  shall  be 
delivered  up,  compel  me  to  make  that  decree  at  the  cost 
of  the  Defendant.  As  to  ordering  the  deeds  and  papen 
to  be  delivered  up,  I  have  not,  upon  this  form  of  the 
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dSSLf  authority  to  examine  here  the  contents  of  the  rest 
yi  the  attorney's  bill  of  costs ;  who^  by  happening  to  be 
sngaged  ia  a  transaction^  that  cannot  be  maintained, 
irauld  not  lose  his  lien  upon  the  papers  with  reference  to 
)tber  transactions.  If  howeyer  Mrs.  Huguenin  ought 
lot  to  have  been  permitted  to  execute  the  deeds,  I  am 
^ond  by  the  principle,  established  in  Bridgeman  y. 
Green  (  52 ),  and  other  cases,  to  hold,  that,  if  an  attorney 
Jiinks  proper  to  do  no  more  than  obey  the  instructions, 
irhicb  he  ought  not  to  have  permitted  to  take  effect,  the 
Court  has  frequently  said,  that  is  not  sufficient ;  and,  if 
!ie  has  not  only  carried  into  execution  an  intention,  ^rhich 
[le  ought  not  to  have  permitted  to  take  effect,  but  has 
ilao  taken  to  himself  an  advantage  with  respect  to  the 
[ii[X>perty,  persons  not  being  consulted,  who  ought  to 
baye  been  consulted,  ( alluding  to  the  ultimate  limitation 
k>  the  trustees),  it  deserves  serious  consideration,  whe-^ 

■ 

liher  he  shall  not  pay  the  costs,  if  the  others  cannot.  If 
iunrever  these  papers  are  to  be  delivered  up  on  payment 
of  the  attorney's  bill,  he  cannot  be  permitted  to  charge 
br  drawing  instruments,  which  the  Decree  says  ought 
ix>t  to  have  been  executed. 
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One  circumstance  now  occurs  to  me,  which  I  shall 
notice,  that  it  may  not  be  supposed  to  have  escaped  me. 
DT  there  is  any  thing,  like  consideration,  it  is  the  con- 
nderation,  that  arises  out  of  the' circumstance,  that  Base- 
fejf  would  repair ;  and  lay  out  money  upon  the  estate. 
DT.  that,  had  been  expressed,  it  would  have  amounted  to 
iQ  little  as  valuable  consideration,  that  the  Court  would 
sot  have  been  justified  in  paying  much  attention  to  it: 
bat  I  cannot  find  in  any  of  these  cases,  in  which  a  deed 
liaa  been  affected  on  account  of  undue  influence,  that  the 
Court  Jias  ever  attended  to  any  thing,  supposed  merely 
to  oblige  the  parties,  if  not  expressed  (53). 

(52)  21  Vet.  627.   JVilm.  58.      Lords,  post,  607 ;    see  Vol. 
<63)  The  Decree  was    af-      XV,  180. 
firmed    by    the    House    of 
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March  Wtk. 
Under   a  Be-    TfOBERT  CASTLE  by  his  WUl,  bearing  date  the 

qaestof  Stock,  S4th  of  December,  1799,  after  giving  ah  aimuitj 

in  trust  to  per-  for  life  to  EUxabeth  Coleman^  and  certain  pecuniary  l^pi- 
mit  a  woman  ^^^  ^  ^^^^  persons,  gave  unto  the  Defendant  Jcjm 
D'  'd  d  f  ^^^.  ^^  George  Like,  their  executors  and  administni- 
lifefor  her  sola  ^^^  *^  ^^^  ^^  2100L  Three  per  cent.  Annuities;  in 
and  separate  trust  to  pay  the  annuity  and  the  legacies ;  and  in  farther 
use,  &c.  and  ttust  ta  permit  and  suffer  his  niece  Sarah  Webster,  during 
to  pay  the  same  the  Dfe  of  Elizabeth  Coleman,  to  receive  and  take  tibe 
into  her   own  residue,  and  immediately  after  the  decease  of  the  said 

proper  hands,  Elizabeth  Coleman,  the  whole,  of  the  interest,  diridends, 
and  that  her         ,  ,        ^   ,  .    i  ^  ^.^/x,  7 

Beceiot  and      *       proceeds,  of  the  capital  sum  of  2100/.,  or  so  mudi 

Beceipts  thereof  as  should  from  time  to  time  be  vested  in  his  said 

should  from      trustees  for  the  purposes  of  his  said  Will,  during  the  life 

time  to  time  be  of  the  said  Sarah  Webster  for  her  own  sole  and  separate 

sufficient  dis-    use  and  benefit,  notwithstanding  any  husband  she  niiglit 

obarges,  a  Sale  liappen  to  marry ;  and  to  pay  the   same  into  her  own 

^  .  -./.  proper  hands  for  her  own  separate  use  and  benefit;  ancl 
dends  esta-  *^**  ^®'  receipt  and  receipts  alone  should  from  time  to 
blished.  ^^^  ^  ^  good  and  sufficient  discharge  and  dischargef 

A  bond  fide  ^o^  ^he  same ;  and  that  the  same  or  any  part  thereof 
Sale  of  Divi-  should  not  be  subject  or  liable  to  any  debts  or  engage- 
dends  of  Stock  ments,  power  or  controul,  of  any  such  husband  ;  and 
IS  not  within  ^^^j.  ^he  decease  of  Sarah  Webster  upon  other  trusts; 
j^  ^      and   the   testator   appointed  Sarah  Webster,  John  Uke^ 

and  George  Like,  executrix  and  executors  of  his  Will 

The  testator  died  in  February,  1800.  The  executrix 
and  executors  proved  the  Will ;  and  obtained  possessioo 
of  the  2100/.  stock,  out  of  which  they  paid  some  of  th^ 
legacies,  which  reduced  it  to  1500/.  stock.  Sarah  Weh- 
si£r  married  Alexander  Elder. 
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By  *n  itidetittirey  bearing  date  the  SIst  of  Jkfay,  1801,  tsm 
and  made  between  the  said  Alexander  Elder  and  Sarah^ 
that  hia  wife,  of  the  one  part,  and  Braumey  the  PlaintifF^ 
€>f  the  other  part,  reciting  the  Will  of  the  testator,  that 
Sarah  JSUer  had  beoome  entitled  to  the  dividends  of  the 
Btock,  aabject  to  the  annuity  of  EUzabeih  CoUmim  aad 
to  the  legades  unpaid,  and  that  Sarah  Elder  had  con- 
tracted  with  Brwone  for  the  sale  of  90L  per  amnmn^  pari 
of  the  said  annual  dividends,  at  the  price  of  140f.,  it 
was  witnessed,  that  in  consideration  of*  140/.  to  Sarah 
Elder  paid  by  Braume,  Sarah  Elder  assigned  to  Brmtmeg 
his  executors,  administrators,  and  assigns,  the  yearly 
ftum  of  SO/.,  part  of  the  residue  of  the  said  dividendsi 
to  wbieh  the  said  SartMh  Elder  was  entitled  under  .the 
Will:  to  hold  the  same  unto  Browriey  his  executors,  ad* 
ministrators,  and  assigns.  No  memorial  of  the  deed  was 
raroUed  according  to  the  Act  of  Parliament  (  54  ). 

The  BtH  was  filed  against  the  executors  John  and 
George  Like^  and  Elder  and  his  wife ;  praying,  that  Ae 
IdOOJL  Bank  Annuities  may  be  transferred  into  the  names 
dtJohn  and  George  Like  upon  the  trusts  of  the  Will  i 
and  that  they  may,  during  the  Kfe  of  Sarah  Elder^  pay 
to  the  Haintiff  SO/,  per  annum  out  of  the  dividends* 
which  should  become  due  to  Sarah  Elder  m  respect  of 
die  stock  pursuant  to  the  trusts  of  tlie  Will. 

The  BUI  was  taken  pro  confetso  agtunat  Elder  and  hiv 

WifiB. 

The  questions  were,  1st,  Whether  Mrs.  Elder  had  tf 
sweeping  power  of  appointment ;  and  2dly,  Whether  tfai^ 
transaction  was  within  the  Annuity  Act.  The  first  point 
Was  given  up  by  the  Defendants  without  argument. 

Sir 

(54)  Sutate    17  Geo.  Ill,      note,    ante,  Vol.  II,  30,  to 
«•  26»    repealed    by  Statute      Hood  v.  Burlton. 
^  Geo.  Ill,  c.  141 ;  see  the 
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1807.  Sir  Samuel  Rotmlly  and  Mr.  Sugden,  for  tihe  Plaintiff! 


^  _  ^^^-^  The   sale  by  Mrs.  Elder  was   not  a  transaction^   re- 

BnowNfi 

^^  quiring  a  memorial  to  be  registered  under  the  Annuity  Act 

LiKK.         In  the  case  of  The  Duke  of  Bolton  v.  Williams  {55),  dear 

Annuities  were  granted.  The  question  in  all  cases  of  this 

nature  must  be^  is  the  transaction  a  bond  fide  sale  out 

and  out ;  or  is  it  the  grant  of  an  annuity  ?  Lord  Rassfyn 

certainly  in  The  Duke  of  Bolton  and  Williams  expressed 

an  opinion,   that  every  assignment    of  an  annuity,  wiu 

within  the  Act,  .but  the  later  cases,  Dixon  v.  Birch  {06), 

and  Bromley  v.  Greaihead  (57),  have  determined,  thai  an 

assignment  of  the  whole  of  an  annuity  is  not  within  the 

Act;  as  an  enrolment  is  not  essential  to  the  protection 

of  (he  original  grantor.     In  neither  case  did  it  occur  to 

the  Court  or  the  Counsel  that  it  was  necessary,  to  enrol 

a  memorial,  as  between  the  grantee  and  the  purchaser. 

In  the  case  o( Hood  v.  BurUon{5%)  also  the  trajuaction 

was  clearly  the  sale  of  an  annuity ;    and  the  opinion  of 

the  Court  was,  that,  if  it  had  been,  as  in  this  case,  a  nfe 

out  and  out,  although  only  of  a  part,  it  would  not  hafo 

been  within  the  Act.    Lord  Commissioner  Eyre  bsSA,  ^  I 

was  inclined,  thinking  this  a  fair  transaction,  .to  hnog 

it  to  the  case  of  a  purdiase  of  these  dividends;  -mail 

*^  should  then  have  been  inclined  to  think  it  not  an  an- 

^^  nuity ;  and  not  within  the  Act ;   but,  when  the  fTboie 

*'  case  and  the  effect  of  the  instruments,   come  to  be 

"  considered,  it  is  not  a  purchase  of  these  dividends ;  and 

one  observation  puts  it  out  of  doubt:   they  west  to 

have,  beyond  these  dividends,  so  much  paid  as  woidd 

"  make  up  any  deficiency ;  .and  it  was  foreseen,  that  it 

^*  would  happen,  that  the  cestui  que  vie  would  die  not 

*^  upon  the  day  the  dividends  would  be  due ;  and  an  ex-^ 

«  press 

r 

(56)  Adte,  Vol.  IF,  138.  (67)  Hunt-Ann.  188. 

(60)  2  Black.  .807.  (58)  Ante,  Vol.  II,  29. 


it 
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^  press  provision  is  made  for  that  case/*    Lord  Commis*         IBOT. 
-moner  A§hhurst  also  said,  that  '*  as  to  this  being  an  an-       rt^^^^ 
^^  nvaty,  and  not  a  sale,  nothing  is  more  dear/'    In  this  i^. 

case  the  transaction  is  an  actual  sale  'of  a  part  of  the  Like. 
interest  If  the  fund  should  &II,  the  Plaintiff  must  bear 
hia  proportion  lof  the  loss.  If  Mrs.  Elder  should  die  be- 
iiTMn  the  days  of  payment  of  Uie  dividends,  the  Plain- 
tiS*  win  not  be  leatitled  Ukitaj  proportion  of  them  from 
"the  last  half-yealriy  day  of'jAlyment.  The  Act  was  not 
intended  to  a^pfAy  to  the  9Mle  of  life  interests ;  which 
ind  their  full  value  in  the  market,  as  well  as  estates 
«f  inheritance ;  but  to  protect  persons,  gMuating  life 
tHferaities,  and  having  only  a  life  interest,  or  other 
4kcertBin  security,  to  -offer,  from  imporition  on  that 
account.  What  is  the  distinction  between  the  sale  of 
the  whole  of  an  annuity  and  of  a  part  of  it  ?  The  same 
principle  must  apply  to  a  freehold  estate  for  life  as  to 
tluir  life  interest  in  stock.  Suppose  a  tenant  for  life 
of 'S' fireehold  estate,  let  for  100/.  a-year  to  sell  his 
estate  for  life:  it  wiH  be  admitted,  that  this  is  not  within 
die  act  B8t,  suppose  hhn  to  sell  his  life  estate  in  lots ; 
in  that  case  there  must  necessarily  be  an  apportionment 
of  the  rent  betireen  the  purchasers;  and  the  Defendants, 
to  support  their  case,  must  contend,  that  those  purchases 
woidd  in  effect  be  of  so  many  life  afinuities,  according 
to  die  quantum  of  the  rent,  and  that  the  conveyances 
Would  accordingly  require  to  be  enrolled  under  the  Act. 
If  diis  Bill  should  be  Sisinissed,  a  vast  number  of  bon& 
Jfcte  purchases  will  be  rendered  invalid  ;*  as  it  is  considered 
dear  in  practice,  that  sales  like  that  in  this  case,  are  not 
widim  the  Act^ 

Mr.  Richards  and  Mr.  Hall,  for  the  Defendants,  the 
ttostees,  contended,  that  the  sale  was  in  effect  a  grant 
of  SB  annuity;  that  it  was  not  within  the  exceptions  in  the 

Vol.  XIV.  U  Act; 
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I80T.  Act ;  and  that  the  constructicMi,  contended  fi^r  b;  ibt 

w^^w  Plaintiff,  would  reduce  the  Act  to  a  dead  letter ;   fi#  f 

^^  {Mretended  sale  would  always  be  resorted  to,  in  oid^  to 

Mu«  evade  tbe  Statute. 

Sir  Sanwel  XamiUg,  in  R^ply. 
The  Annuity  Act  has  been  extended  too  far:  but  m  aB 
ihe  cases,  where  memorials  have  beep  reqi|ired  of  as- 
signments of  annuities,  new  terms  were  added;,  mid 
the  effect  was  the  grant  of  a  new  annuity.  Tbjs  is 
not  a  deed,  whereby  an  annuity  is  granted:  it  is  a  deed^ 
by  which  a  life  interest  in  stock  is  assigned,  llie  Act 
i>nly  rdates  to  grants  of  annuities :  and  the  w(ur4  granf 
has  Bt  technical  sighificatiop ;  which  does  not  embsfiGe  ap 
assignment 

The  Master  of  the  Rolls. 
This  case  does  not  fidl  within  the  principle  of  tiie  Act 
The  sale  of  all  would  not  be  within  it :  then  why  ia.  a  ssle 
of  part  ?  The  mischief  of  annuities  is,  that  for  a  present 
sum  the  grantor  brings  on  himself  an  indefinite  burthen; 
which  often  by  its  duration  proves  extremely  grievous  to 
him*  But  here  the  whole  result  of  the  transaction  is  at 
once  ascertained.  It  is  a  mere  sale  without  any  coUatenl 
stipulation,  and  therefore  not  within  the  Acts  (  59  )• 

.  (60)  Upon  the  right  of  a     the  notes,  ante,  VoL  I,  48; 
married  woman  io  dispose  of     V,  17 
her  separate    property,  see 
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RbLLS. 

iao7. 

LORD  CRANLEY  v.  HALE.  j^  23^ 

ipOGGEN  HALE  made  the  following  paper,  dated     Testator,  re- 
.     jthe  6th  of  January,  1807 ;  which  was  proved  aa  his  vokingallWiUa 
Will:  and  CodicUs, 

declared  that 

"  I  Poggen  Hale  hereby  revoking  all  Wills  and  Go-  ^^^j!,^*^  ^ 
*'  dicils  by  me  made  do  declare  this  to  be  my  Codicil;  ,     ..'     |-  |U  * 
**  by  which  I  direct,  that  the  whole  of  my  property  of  ^^  whole  of 
**  whatsoever  sort  or  kind  soever  shall  pass  by  this  my  his  property 
*'  Codicil  according  to  law  save  and  except  ttie  sum  of  **  shall  pass  by 
•'  3000/.    to    Grace  Isabella  Strode   the    like    sum    of  "  this  my  Co- 
»'  3000/.  to  Charlotte  RusseU  now  residing  in  Warwick  "  ^»«"*  »^o'^- 
«^  Raw  Pltnlico   and    the  Hke  sum  of  3000/.  to  Mary  "  "*«  to  Law,'* 
"  BlaJce  of   the    same    place  commonly  Mary  Russell.        .  , 

"  I  hereby  appoint  my  brother  my  sole  Executor  and  gaeies  men- 
^  request  he  will  make  such  little  arrangements  as  he  has  tioned ;  and 
''  reason  to  think  I  should  wish."  appointed  his 

*  brother  sole 

The  testator  died  soon  after  the  execution  of  this  in-  Executor ;  rc- 

strument;  and  did  not  leave  issue.  questing  him 

to  make  such 

•M     ^i„         «•,,,.-  A    ,  •  1.   little  arrange- 

The  Bill  was  filed  by  the  sisters  of  the  testator,  with  j^^^^  ^  ^^ 

their  husbands,  and  by  his  nephews  and  nieces,  against  ji^^  reason  to 

his  elder  and  only  brother,  the  executor  named  in  the  think  the  tes- 

Will,  and  the  widow ;  praying,  that  the  right  to  the  per-  tator  should 

aonal  estate  of  the  testator  may  be  declared ;  &c.  wish. 

The  Executor 

The  widow  by  her  answer  claimed  a  share  of  the  re-  ^,  .   /. , . 

,  ^  :  tfae  next  of  km 

sidue  under  flie  Statute  (  60 ) ;  insisting,  that  she  Was  not  ^^^  widow  ac- 

Barred  by  her  settlement';  declaring,  that  the  provision,  cording  to  the 

thereby  made,  in  case  she  shall  survive  her  husband,  shall  Statute  of  Dis* 

be  tribution. 

• 

(60)  Stat.  22  &  23  Ck.  II,  c.  10. 

U2 
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Lord 

Cranlby 

r.- 

HaL£« 


be  in  full  of  and  for  her  whole  dower  and  thurda  and 
free-benchy  at  common  law  or  by  custom,  which  she 
shall,  can,  or  may,  have,  or  claim,  of,  in,  to  or  out  of, 
all  and  every  or  any,  of  the  messuages,  lands,  tenements, 
and  hereditaments,  whereof  the  said  Poggen  Hale  now 
is,  or  at  any  time  during  the  said  intended  covertine 
shall  be  seised  for  any  estate  of  freehold  or  copyhold 
of  inheritance,  or  to  which  dower  or  free-bench  is  inci- 
dent (61). 


'  Mr.  Leach  and  Mr.  Wetherell  for  the  Plaintiffs : 
Mr.  Alexander y  Mr.  Hariy  and  Mr.  Benyan^  for 
thQ»  widow.  • 

The  construction  of  this  testamentary  paper  must  be, 
according  to  the  literal   expression,    that  the  law  shall 
prescribe  the  course  of  disposition  for  this  residuary  per- 
sonal property ;  as  in  a  case  of  intestacy.     The  testator 
could  not  know  the  legal  right  of  the  executor  by  the 
effect  of  the  appointment ;    or  could  not  have  intended 
him  to  take  beneficially ;  as  nDthing  more  than  the  mer^ 
appointment  of  executor  was  necessary  for  that  purpose. 
The  executor  must  shew  the  intention,  that  his  legal  ri^t 
should  prevail,  discharged  of  the  equity,  that  attaches 
upon  it ;  the  testator,  evidently  illiterate,  contemplating  a 
distribution  .  according  to  the  law  of  the  land ;  whether 
promulgated  in  a  Court  of  Equity  or  a  Court  of  Law; 
and  meaning  no  more  than  to  die  intestate,  except  as 
to  the  sums  of  3000/.  specifically  disposed  of.    The  re- 
quest to  the  executor  at  the  close  of  the  Will  can  ooly 
refer  to  arrangements  as  to  the  funeral,  &c. ;  perhaps  al- 
luding to  some  private  communication;  and  cannot  con- 
^  jtroul  the  construction  of  the  preceding  part.    In  the  ease 
of  The  Bishop  of  Cloyne  v.  Young  ( 62 )  the  mere  expres- 
sion 
(61)    Pickering      v.    Lord         (62)  2  Ves.    91.     See  the 
Stamford,  ante,  Vol.  II,  272,      note,  ante.  Vol.  1, 362,  Nowie 
681.     Ill,  382,    402.      See      7.  Finch. 
Dmce  V.  Denison^  YI,  385. 
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lAon  of  a  design  of  future  gift,  though  never  complefed, 
wait  held  sufficient  against  an  executor:  yet  it  was  not 
tlear^  that  the  testator  would  hot  have  filled  up  the 
Hank  with  the  name  of  the  executor.  The  mere  at- 
tempt to  dispose  of  property  is  sufficient  against  the 
executor. 


•t« 


Mr.  Richards,  Sir  Samuel  Romilly,  Mr.  Fonblahque] 
and  Mr.  Wooddeson,  for  the  Executor. 
This  is  a  mere  question  of  construction ;  whether  the 
testator,  making  this  bequest  expressly  in  favour  of  the 
executor,  has  declared,-  that  he  shall  be  a  trustee  for  the 
neJEt  of  kin.  The  executor  is  primd  faciei  in  equity  as 
weU  as  at  law^  entitled  to  personal  property,  not  dis* 
pdsed  of.  The  mere  appointment  of  executor  is  a  gift 
to  him ;  and  the  next  of  kin  must  shew,  that  he  is  only 
k  trustee.  Can  this  testator,  declaring  this  paper  to  be 
his  Will,  and  that  the  whole  of  his  property  shall  pass 
by  it  according  to  law,  be  represented  as  intending  to 
die  intestate  ?  According  to  law  it  goes  to  the  executor  ^ 
and  the  intention  to  impose  a  trust  upon  his  possession 
most  be  made  OHt.  In  the  case  of  The  Bishop  of  Chyne 
▼•  Yo/ung  the  inference  was  just;  that,  if  the  executor 
was  to  have  the  residue,  his  name  would  have  been  in- 
serted. The  uncertainty  as  to  the  object  was  decisive 
against  him.  The  arrangements,  mentioned  in  the  last 
ckuse  are  to  be  made  out  of  the  property :  something, 
that  the  executor  was  to  do ;  the  testator  confiding  to 
his  brother  a  discretion  to  supply  what  he  had  not  done, 
and  would  otherwise  have  done  himself;  for  instance,  re- 
warding servants;  and  the  means  are  the  fund,  which 
he.,  has ;  connected  with  the  character,  and  immediately 
following  the  appointment^  of  executor.  These  arrange- 
ments cannot  be  the  common  duties  of  an  executor^ 
relating  to  the  funeral. 


T807. 

Lord 
Cranlbt 

Ha  LB. 


Mr. 
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1807.  Mr.  Leach,  in  Reply,   obseived^  that  up(Hi  the 

^r^  stnietioii,  attempted  by  the  executor,  if  the  testator, 

Lord  ,,.                          «,.,       .        «,       .,. 


Cranlbt 


that  his  executor  would  take  the  whole  of  his  property 
by  the  rules  of  .law,  meant  by  this  disposition  mstdif 
Halb.  to  confirm  that  legal  effect,  the  whole  of 'lias  paper  is 
unmeaning  and  unnecessary ;  and  it  can  have  no  scnaSbIt 
openttion,  except  by  giving  the  property  to  the  nex^  of 
kin. 


The  Master  of  the  Rolls. 

JtaM20M.         Upon  this  obscure  Will  the  question  is,  what  the  tes- 
tator meant  by  the  direction,  that  the  whole  of  his  pro^ 
perty  shall  pass  according  to  law.     It  is  admitted  on 
both  sides,  that  by  these  words  the  intention  is  declared 
in  favour  of  either  the  executor  or  the  next  of  Idn* 
The  executor  does  not  require  such  a  declaration  in  his 
favour :   but,  a  declaration  being  made,   to  whidi  the 
one  or  the  other  of  these  meanings  must  be  ascribed, 
the  question  is,  whether  the  testator  had  in  view  the  hgd 
right  of  the  next  of  kin,   or  the  legal  right  of  the 
executor.    It  is  impossible  to  say,  tiiat  either  constmc- 
tion  is  wholly  free  from  difiiculty.    Whichever  may  be 
adopted,  arguments  will  remain,  perhaps  not  satisfi&tcirDjr 
answered :  but  upon  the  whole  I  think,  what  was  in  his 
cpntemplation  was  the  disposition,  which  the  law  makes, 
where  no  contrary  disposition  is  made,  rather  than  Ae 
legal  effect,  resulting  from  the  appointment  of  executor. 
It  is  not  unusual  for  a  testator  to  give  by  his  WHl  that^ 
which  the  Law  would  have  given  without  any  act  done 

•  by  him.     This  testator  seems  to  contrast  the  codicil,  that 

he  was  then  making,  with  other  wills  and  codicils,  which 
he  might  have  antecedently  made.  Those  he  revokes; 
and  I  understand  him  to  say,  that,  whatever  dispositioo 
he  might  before  have  made,  by  that  codicil,  which  be 
was  then  making,  he  gives  directions,  that  the  property 
shall  pass  according  to  Law. 

When 
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'    Wheo  the  executor  myn,  diat  the  property,  which  is        ^W7. 
to  past  according  to  laW|  k  to  pass  by  ibis  codidl^  and  y^ 

it  will  not,  if  ii  goes  to  th^  ne&t  of  kid,  the  answer  is,      cbanlbV 
Ht,  that  the  testator  may  mean  Uraself  to  make  a  gfft  ^. 

in  the  same  way,  in  which  the  law  woidd  have  made  it ;  fiAlA. 
and  Sdly,  that  I  camiot  ky  aO  the  stress,  that  is  ladd  in 
the  argnment,  upon  the  words  *^  by  ihk  my  codidl  j  S6 
as  to  make  them  the  operative  words;  on  account  of 
the  exception,  immediately  foDowing,  as  to  the  legsrcies ; 
for  the  sentence  then  would  read  thus :  '*  All  which  pto* 
perty  sArsII  pass  according  to  the  legal  efiect  6f  this  co^ 
didl,  save  and  except  the  following  legacies^**  Unques- 
tionably the  legacies  were  to  pass  by  this  codicil :   he 

« 

iftust  therefore  be  understood  to  give  every  thing,  as  the 
hw  would  have  given  it,  save  s^  except  the  following 
legacies. 

ff 

An  objection  is  made  to  the  argument  for  the  exe- 
eotor,  that  it  denies  a  complete  sense  to  a  clause,  upoil 
die  fitce  of  it  perfect  in  itself.  The  testator  conceived, 
lliat,  when  he  finished  the  sentence,  be  had  declared  his 
IbttMition  conclusively  with  regard  to  the  disposition  of 
his  property.  If  he  had  carried  the  Will  no  fkrther,  and 
A^|K^ted  no  executor,  it  is  clear,  that,  independently  of 
Afe  fegal  right  of  the  next  of  kin,  this  must  have  been 
understood  as  a  declaration  in  their  favour.  Why  should 
the  subsequent  appointment  of  an  executor  controul  the 
Sense,  which  this  clause  bears  by  itself;  xmless  the  tes- 
tator had,  by  some  sort  of  reference,  connected  the  two 
tianses  ?  Here  there  is  no  such  reference.  By  the  first 
4dause'  he  does  not  point  to  any  thing,  that  is  to  be  added, 
to  cemj^ete  the  sense :  nor  in  the  last  clause  does  he  refer 
to  any  thing,  that  has  gone  before.  On  the  supposition 
bf  an  intention,  that  his  brother  should  have  the  whde 
bf  his  property,  except  the  legacies  of  3000/.  the  tes- 
tator has  taken  a  very  circuitous  mode  of  efiectuating  a 

purpose. 
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1807.         purposCi  which  nught  have  been  so  easily  and  so  dearfy 

^^"^^  expressed/  Firsts  he  makes  a  declarationi  that  his -pro^ 

^  perty  shall  pass  according  to  law;  and'then,  being  sop- 

9.  posed  to  know,  that  by  law  the  executor  takes  every 

.Sale.        thing,  he  appoints. his  brother  executor,  in  order  that 

in  that  character,  and  by  force  of  that  appointoaent,  he 

may  take  what  it  would  have  been  so  much  more  simple 

and  natural  directly  and  expressly  to  have  given  him.*   U 

he  had  in  contemplation  the  legal  right  of  the  executor, 

he  must  have  known,  that  the  mere  appointment  would 

have  been  suffiqient,  and  the  previous  declaration  would 

have  been  quite  unnecessary. 

Lord  Alvanley's  decision  in  the  case  of  Jenmngty* 
Gallimare{63)  seems  to  be^  in  some  degree  upon  this 
case.  Lord  Ahanley  thought,  that,  if  it  stood  upon  the 
deed,  creating  the  power,  he  probably  must  have  held, 
that ^' legal  representatives"  meant  executors;  but  that 
it  was  very  unlikely,  that  the  testator  would  have  taken 
such  a  mode  of  giving  the  fund  to  a  person,  to  whoiA 
it  would  have  been  so  natural  to  give  it  directly  and  by 
name ;  and  therefidre  determined  in  favour  of  the  next  of 
kin.  So  in  this  case  it  is  very  unlikely,  that  a  testator; 
having  his  brother  immediately  in  view,  would  have  taken 
this  circuitous  mode  of  giving  the  whole  of  his  propeitjf 
to  that  brother* 

An  argument  against  this  is  built  on  the  request  to  bis 
brother  to  ''  make  such  Utde  arrangements  as  he  has  ref* 
**  son  to  think  I  should  wish."  I  do  not  think,  it  is  to  be 
inferred  from  thence,  that  he  understood  himself  to  have 

* 

given  the  beneficial  interest  in  the  whole  property  to  his 
brother ;  for,  if  he  knew  the  duty  of  an  executor,  he 
knew,  it  was  proper  to  address  to  him  every  request  h^ 

might 

(63)  Ante,  Vol.  Ill,  146. 
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wif^  have  to  make ;  if  he  had  specified  the  ^rangements 
liitiadf^  the  expenee  .mufit  have  been  defrayed  by  the 
sxecutor  out  of  the  estate ;  and^*  until  they  were  com-- 
ifeted,  thei:e  would  be  no  residue.  •  He  supposes,  tha^ 
he  executor  had  4  knowledge  of  the  arrangements  he 
vwhedf  and. desires  him  to  make  them:  he  haying  the 
■eans  of  making  them  out  of  the  property,  which  he 
laa  for  the  execution  pf  every  purpose,  expressed  in  the 
iVSl.  That  does  not  determine  the  question  as  to  the 
leneficial  interest  in  the  residue. 


•  « 


Upon  the  whole,  though  there  are  difficulties  Iboth 
rsys,  I  think  the  construction  in  favour  of  the  next  of 
JDir  is  liable  to  the  fewest. 


M 


1967. 


Lord 
Cranley 

V. 

Haxb* 


BASEVI  r.  SERRA  (64). 


Rolls. 
1807. 
July  l^tlL 
T^HE  Master's  Report  in  this  Cause  stated,  that  by  the      Covenant 

settlement,   made    upon    the    marriage ,  of  Jacob  ^?^^  marriage, 
)iendes  Da   Costa    and  Rebecca  Undo,  in   1791,  Da  ^^^^  ^^«  ^«»"' 
3Q«la  covenanted,  that  in  case  the  marriage  should  take    /• .«.    1,   V.     T 
flfect,  and  the  said  Rebecca  lAndo  should  survive  him,    1   »    ^;(|j||. 
be- heirs,  executors,  or-  administrators,  of  Inm  Z)a  Cosia  gi^  months 

should  after  his  death, 

(04)  3  Mer,  074.  pay  to  the  wife, 

r  ,       if   she  should 

survive  hifti,  the  fortune  he  received,  wi^h  the  addition  of  50/.  per  cen/.; 

and,  in  case  he  shoald  receive  any  other  part  of  her  fortune,  to  which 

she  was  entitled  in  reversioti  under  a  Will,  to  pay  that  in  the  same 

•manner,  and  with  the  same  profit.    The  husband  becoming  bankrupt, 

'the  wife  has   nc  claim  upon  that  reversionary  fund,  against  a  pur- 

phaser  under  the  Commission. 

'  '  Several  Defendants  entitled  to  a  fund  in  equal  shares,  and  long 
inquiries  being  necessary  as  to  one  share  only,  the  costs  were  appor- 
tioned. 
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1807.         should  pay  and  transfer  to  Rebecca  Limh^  her  extCB/tohf, 
.^^^"^  administrators,  or  assigns^  out  of  the  best/  most  valuable, 

y^  and  readiest  of  the  estate  and  effects  o(  him  DaCoHM 

Serb  A.       4he  sum  of  30001.-3  per  cent*  Consolidated  Bank  Aih 
nuitiesy   within   six    months  after  the    decease  of  him 
Da  Costa  \  which,  together  with  the  15/.  3  per  eeni. 
Bank  Annuitissy  thereby  settled,  made  the  additfawi  of 
Stumper  cent,  upon  the  said  3000/«  Bank  Annuities,  (beng 
the  portion  of  Rebecca  Linda  ;  and  which  was  the  visual 
provision  made  for  wives  among  persons  of  the  Jewish 
persuasion ) ;  and,  in  case  Da  Costa  should,  by  virtue  of 
the  intended  marriage,   receive  any  other  part  of  the 
fortune  o(  Rebecca  Lindoy    to  which  i^  was  entitled 
under  the  Will  of  Hannah  Aberbarel  in  reversion,  expee> 
tant  upon  the  decease  of  Isaac  Alvarangas  that  then  the 
heirs,  executors,  and  administrators,  o(Da  Costa,  should, 
over  and  besides  the  said  sum  of  3000/.  Bank  Annuities, 
and  the  addition  of  50/.  per  cent,  as  aforesaid,  payor 
transfer  to  Rebecca  Lindo,  her  executors  or  administrators, 
within  six  months  after  his  death,  such  sum  of  money  or 
annuities  as  should  be  proportionable  to  the  fortune  or 
benefit,  which  Da  Costa  might  then  have  received  ky 
virtue  of  the  marriage  and  of  the  Will  of  Hatmak  Aber- 
barel, by  or  in  consequence  of  the  death  of  Ahartmgth 
together  with  the  like  addition  of  50/.  per  cenU  tbcnoa 
in  like  manner,  as  aforesaid. 

The  Report  farther  stated,  that  a  Commission  of  Bank- 
ruptcy issued  against  Da  Costa  in  1794.  By  mdenture, 
dated  the  17th  of  August,  1796,  reciting  that  the  share  of 
Rebecca  Lindo,  in  1^/.  a-year.  Bank  Long  Annuities, 
Utider  the  Will  of  Hannah  Aberbarel,  was  hot  iadncled 
in  the  marriage  settlement  of  Da  Costa,  and  that  tiie  as- 
signees under  the  Commission  of  Bankruptcy  had  put  up 
a  sixth  share  in  reversion,  to  which  Da  Costa  was  entitled 
in  right  of  his  wife,  as  one   of  the    six   daughters  of 
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EUas  IMdo^  in  the  said  siim  6f  1S(ML  a»year»  .Long 
AimtiitieSy  to  sale  by  auction^  at  which  sale  Joshua 
Mendes  Da  Costa  was  the  purchaser,  at  the  price  of 
I4)52L,  ill  consideration  of  that  sum  the  assignees  of 
Jacob  Mendes  Da  Costa  sold  that  sixth  part  of  the  ISO/. 
Long  Annuities  to  Joshua  Mendes  Da  Costa,  his  exe* 
cotors,  &c. 

The  ^cause  coming  on  for  fiirther  direotions,  a  daim 
was  mde  upon  the  sixth  share 'of  the  Long  Annuities, 
sold  under  the  Commission  of  Bankruptcy,  by.  the  wife 
of  the  bankrupt  against  the  personal  representatiire  of 
Da  Costa,  the  purchaser,  deceased :  bo  A  parties,  daim* 
|ng  that  share,  being  Defendants. 

Mr.  Richards,  and  Mr.jPJnc^,  for  the  Defendant  Re^ 
beecaDa  Costa,  contended,  that  the  bankrupt  could  not 
be  oiMisidered  a  purchaser  under  this  settlement  of  the 
diare  of  >the  .Baiik  Long  Annuities,  to  which  his  wife 
was  entitled  under  the  Will  of  Hannah  Aberbarel;  that 
the  property  passed  to  the  assignees,  subject,  as  the  bank^ 
wift  himself  would  have  taken  it,  to  the  equity  of  hia 
wife  to  have  a  provision*  out  of  it ;  according  to  the  cases 
Worral  V.  Marlar  ( 65 ),  Bushnan  v.  Pelt,  and  OsweU  v. 
Probert  (66  ) ;  and  that  in  this  strong  case,»  the  bankrupt 
havii^  upon  his  marriage  received  the  fortune  of  his  wife, 
Bot  advancing  a  shilling  himself,  and  his  covenant  by  the 
evoat  having  become  ineffectual,  the  Court  would  con- 
rider  this  800L  a-year  a  very  small  pittance  for  his  wife ; 
and  would  give  her  the  whole. 


lem. 


Basevi 

n. 
Sbbba« 


Hn  Martin  and  Mr*  Wingfield,  for  the  personal  re- 
presentative of  Joshua  Mendes  Da  Costa,  the  purchaser 

of 

(05)  1  P.  Will.  459,  Mr.      See  the  aote»  609,  Burdon  v. 
Cdik's  note.  Dean. 

(06)  Ante,   Vol.  II,   680. 
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Basbvi 

SKKRAi 


of  the  sixth  share  of  the  ISO/.  Long  Annuities^  under 
the  Comniission  of  Bankruptcy. 

The  purchaser  of  this  interest  is  entided  to  the  iriiole 
benefit  of  bis  purchase.  These  parties  being  competent 
to  contract  upon  their  marriagei  and  having  adopted  this 
mode  of  dealings  the  covenant  of  the  husband,  being 
accepted,  and  relied  upon,  as  equivalent  to  the  portion 
of  the  wife,  is  as  much  a  settlement  as  an  actual  assign- 
ment of  stock.  It  appears  upon  the  face  of  this  settle-^ 
ment,  that  the  usage  among  persons  of  the  Jewish  persiia-'* 
sion  is,  that  the  husband  takes  the  fund,  being  gendraDy 
engaged  in  trade,  with  a  covenant  to  replace  it  in  a  given 
time  with  a  profit  of  5QL  per  cent. ;  and  there'  is  nothing 
unreasonable  in  that,  considered  as  a  mode  of  indemni- 
fyii'g  against  the  risk.  The  event  of  the  bankruptcy, 
rendering  the  covenant  inefiectual,  cannot  make  a  di^ 
ference.  The  settlement,  without  regard  to  the  amount, 
makes  the  husband  a  purchaser  of  his  wife's  interest, 
unless  upon  the  face  of  the  instrument  a  contrary  *in-' 
tention  appeiu*s:  nor  was  it  necessary  to  enumerate 
every  thing,  in  order,  to  bar  her.  If  he  should,  by 
becoming  again  solvent,  be  capable  of  performing  laM 
covenant,  he  could  not  say,  he  had  not  received  this 
property,  of  which  his « estate  had  the  benefit.  The 
lissignees  may  have  funds,  out  of  which  the  widow  may 
receive  compensation.  This  is  an  attempt  to  extend  the 
authorities  and  the  principle,  upon  which  this  equity 
has  been  raised  for  a  wife ;  originally,  where  the  husband, 
or  those  claiming  under  him,  have  been  under  the  ne-' 
cessity  of  applying  to  the  Court:  but  no  such  equity 
exists  against  a  fair  purchaser,  without  notice  of  the 
claim;  whose  money  has  been  lapplied  to  increase  the 
bankrupt's  estate;  and  who  does  not  apply  to  the  Court; 
but  is  called  upon  for  this  contribution;  which,  as  against 
the  assignees,  is  relinquished. 

Tke 
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7%tf  Master  of  Me  Rolls.  T«07. 

It  is  a  fallacy  tp  say,  this  is  not  settled.     This  part  of       Baskvi 
the  wife's  fortune  is  as  much  included  in  the  settlement  v. 

as  the  3000/.  actually  transferred.  Whether  he  should  Serba. 
receive  any  more  was  uncertain:  if  he  did,  it  was  to  be 
upon  the  same  terms.  I  cannot  make  a  new  settlement 
finr  them.  If  the  time  for  performing  the  covenant  had 
arriTed,  the  Court  would  not  let  him  get  hold  of  the 
property,  leaving  his  covenant  unperformed:  but,  un- 
ilbrtunately  for  the  wife,  she  has  accepted  a  covenant; 
which  is  not  to  be  performed  till  after  her  husband's 
death,  and  in  the  event  of  her  surviving  him.  His  right 
has  become  absolute :  her's  is  future  and  contingent. 


Mr.  Healdy  for  other  Defendants,  entitled  also  to  a 
«xth  share  of  the  fund,  desired  a  direction,  that  each 
share  should  bear  its  own  costs:  long  inquiries  being 
necessary  for  some  of  the  Defendants,  entided  to  one- 
sixth;  with  which  the  other  parties  had  no  concern;  and 
said,  that  course  was  taken  in  the  case  of  Mocatta  v. 
Loitsada{67). 

The  Master  of  the  Rolls  said,  that  was  very  rea- 
sonable ;  as  it  would  be  hard  to  charge  the  other  parties 
with.those  C09ts;  and  gave  the  direction  accordingly  (68). 

(67)  Ante,  Vol.  X 11,  123.      Ante,  Vol.  I,  280,  Leacroji 

(68)  Beames  on  Costs,  176.      v,  Maynard, 
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Bolls. 
1807.  WALTON  p.  WALTON. 

Jufy20th. 

A  Paper,  Q.ENERAL  BROME   died   on  the  24th  of  JprU^ 
proved  as  a  1796;  leavmg- a  paper,    signed  by  him,  e^  ^" 

Will,  reciting  to  he  a  copy  of  proposals,  previous  to  the  Jnarriage 

the  Marriage  y^  daughter  Louisa  WaUan  with  Bickard  MameO,  bm 

Articles  ®^  r  n        . . 
the  testator's 
daughter  with 
A.;  confirming      *'  Proposals    of  marriage  articles  by  Major-GenenI 

those  Articles ;  "  Brome  to  Mr.  MumeU:  1st,  I  will  give  to  my  daughter 
and  directing,  <<  Louisa  Walton  1700/.  to  be  paid  her  as  soon  as 
that  all  the  *<  possible  after  my  demise :  but,  should  she  die  before 
testator  *  P^®"  «  me,  and  without  issue,  then  this  obligation  is  void  and 
ft  li  11  h  *'  of  no  eflect.  Shoiild  it  be  necessary  to  Advance  any 
vested  in  A.  **  P*^  of  this  sum  of  1700/.  for  the  advantage'  of  mj 
preferable  to  ^'  daughter  and  her  husband,  in  the  course  of  my  fife- 
any  executor  "  time  (not  exceeding  the  sum  of  300/.)  I  w31  complj 
or  administra-  «<  with  their  request :  provided  the  sum  or  sums  ad- 
tor  upon  and  ci  yanced  be  deducted  from  the  original  sum  of  17001; 
after  the  tesU-  ,,  ^^^  ^j^^y  ^^  satisfied  with  the  residue  at  my  desA: 

toPii   QACoase 

r  11  il  "  2^1y>  I  ^iH  give  to  my  daughter  Louisa  100/.  per  aih 
everv  the  pur-  **  ^^"^  during  my  life-time :  but,  should  she  die  wiAoat 

poses  of  his  *^  issue  and  previous  to  me,  in  that  case  this  2d  artidi 
said  agreement  *'  is  null  and  void,  and  of  course  cease :  3ily,  I  wiD  grtt 

expressed  or  '<  my  daughter  Louisa  and  her  husband  free  board  and 

intended.  t€  lodgings  while  I    am  in  possession  of  the  house  in 

The  Probate,  **  '^Z*  James's  Park ;  and,  should  I  be  obliged  to  quit  Ae 
obtained  by  A.  **  said  premises,  I  will  assist  them  as  far  as  my  property 

as  Executor,  "  will  pehnit  me ;  and  I  do  also  agree  to  give  her  hus- 

condasive ;  c«  band  a  room  in  the  before-mentioned  house  to  transact 

and  ne  was  u  ^|,y  business  he  may  have  occasion  for." 
held  not  a  tt  j- 

.     *     r     .L  Under 

tmstee  for  the 

next  of   kin  upon  parol  evidence  of  Declarations,  subsequent  to  the 
Will. 
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Und^  this  copy  of  proposals  was  the  following  tne- 
njummdum : 
^  I  do  hereby  confirm  'the  proposals  and  agreement 
(of  wluch  the  alK>ve  is  a  true  copy)  entered  into  by 
me  in  fiivour  of  my  daughter  Louisa  previous  to  her 
laarriage  with  Mr.  Richard  Mam^Uy  and  which  siai^ 
agreement  is  all  in  my  own  hand-writing  and  hereunto 
annexed ;  and  I  do  in  consideration  of  n^y  said  daugh- 
ter's marriage  widi  the  said  Richard  Marnell  hereby 
order  and  direct  that  all  my  property  and  effects 
shaU  be  vested  in  him  the  said  Richard  Marnell,  pre- 
finraUe  to  any  executor  or  administratpr,  upon  and 
after  my  decease  for  all  and  every  the  purposes  in  my 
■aid  agreement  expressed  or  intended* — Joseph  Brome* 
To  Mr.  Marneli:' 


wn. 


Walton 

V. 

Waltok. 


General  Brome  left  one  surviving  son,  and  Mrs.  Mar- 
iff  his  only  childreni  and  three  grand  children  by  a 
«eased  son*  Richard  MameU  obtained  probate  of  the 
Mm  paper,  as  the  last  Will  of  General  Brome* 

TIm  Bill  was  filed  by  the  son  of  General  Brome  \ 
laying  an  account  of  the  personal  estate,  against  Afar- 
fl;  that  the  residue  may  be  distributed  among  the 
liintiff  and  the  other  .next  of  Jcin^  according  to  the 
artiite  (69 ) ;  that  MameU  and  his  wife  may  be  decreed 
bring  the  sum  of  1700/.  and  interest  into  hotchpot; 
id  that  MameU  maybe  restrained  firom  suing  the  Plain- 
F.npon  two  bonds  and  a  note,  given  by  him  to  General 


The  Bill  suggested,  that,  the  personal  estate  being  by 
ke  Will  vested  in  MameU  only  as  a  trpstee  for  the  pur- 
poses 


(09)  SUt.  22  8c  23  Ch.  II.  c.  10. 
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1807. 


Walton 
Walton. 


poses  in  the  proposals  expressed*  and  the  residuei  afte 
fulfilling  those  purposes,  and  paybg  the  debts,  &c.  no 
being  disposed  of,  he  was  a  trustee  of  the  residne  for  tin 
next  of  kin ;  that  the  testator  did  n^  intend  to  eatar& 
the  securities  against  the  Plaintiff  meaning  the  mumei 
due  on  them  to  be  retained  by  him  as  a  oompensatioiifoi 
a  commission  in  the  army,  which  he  had  procured  for  i 
natural  son  of  the  testator ;  and,  even,  if  they  are  to  be 
enforced,  the  Plaintiff's  share  of  the  residue  will  ectb 
siderably  exceed  them. 


The  Defendants  MameU  and  his  wife  went   into  pard 
evidence.     William  Wright ^  a  confidential  servant  of  Ge- 
neral Brome,  by  his  depositions,  stated  declarationa  bjf 
General  Brome,  that  he  had  given  up  to  MameU  mort- 
gage deeds  and  securities  for  the  sole  use  of  him  and  his 
wife  after  his    (General  Brome's)  decease;   that   upon 
some  of  those  occasions  the  deponent  was  present ;  'that 
General  Brome  frequently  previous  to  and  afler  Christmas 
1795,  produced  and  read  the  paper,  of  which  probate 
was  taken,  to  the  deponent ;  and  always  declared,  he  in- 
tended by  it,  that  MameU  and  his  wife  should  haveifae 
whole  of  his  property  for  tiieir  own  sole  use   after  Ui 
death;  and  that  it  would  be  a  legacy  to  him;  that  be 
delivered  the  paper  to  MameU,  in  the  deponent's  |n»- 
sence ;  desiring  MameU  to   make   the  most  of  it ;  and 
saying,  he  was  sorry  he  had  not  more  to  give  him.    The 
deponent  also  stated  that  General  Brome  told  him,  fat 
had  permitted  MameU  and  his  wife  to  board  and  lodgf 
with  him,  and  MameU  to  have  an  apartment  in  his  house 
to  transact  his  business,  until  he  had  obh'ged  them  to 
leave  it  on  account  of  one  of  his  natiliral  children  conung 
to  reside  with  him;  that  ever  since  he  had  paid  MarneU 
and 'his  wife  80/.  a-year  towards  their  maintenance;  that 
he  was  sorry  he  had  not  paid  them  more ;  and  ought  not 
to  have  paid  them  less  than  300/. ;  that  he  was  sorry  be 

had 
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had  not  paid  them  the  100/.  a  year,  mentioned  in  the 
pamper;  that  he  was  determined  to  make  every  oompen- 
8a.€ion  in  his  power;    and  therefore  had  by  the    said 
pa.I)er  given  all  his  property  to  them  in  preference  to  all 
tho  world ;   and  they  would  thereby  at  his  death  have 
more  than  all  the  arrears  of  the  300/.  a  year>  and  lOOL 
a     year;    and  they  would   be  his    heirs.     The  witness 
^8o  stated  general  declarations  of  regard  for  Mamell 
and   his  wife^   which  was  confirmed   by  several  letters, 
and  of  resentment  against  the  Plaintiff,   and  a  deter- 
mination to  do  nothing  more  for  him   or  the  grand- 
children. 


1807. 
Walton 

V. 

Walton. 


The  questions  were,  1st,  Whether  the  Defendant  Mar" 
neli  was  a  trustee  for  the  next  of  kin ;  and,  if  so,  2dly, 
Whether  the  1700/.  should  be  brought  into  hotchpot 


I 

■ 

r 


nte  Master  of  the  Rolls. 

The  Ecclesiastical  Court  having  considered  Mamell 

as  executor,   and  granted  him  probate  of  the  Will,  he 

must  in  this  Court  be  considered  precisely  as  if  he  had 

been  nominated   executor;    for,   when  the  meaning  of 

the  Will  is  ascertained  by  construction,  it  is  the  same 

AS  if  it  were  distinctly  expressed.     Then,  as  executor, 

he  IB  beneficially  entitled  to  all  the  personal  estate,  not 

disposed  of,  unless  upon  the  face  of  the  Will  a  sufficient 

indication  of  a  contrary  intention  appears.     It  is  said, 

this  Will  does  shew  a  contrary  intention ;   for,    as  the 

property  is  declared   to  be  vested  in  Mamell  for  the 

purposes  of  the  agreement,  it  must  be  understood  to  be 

given  to  him  for  those  purposes  only;  and  as  to  every 

thing  beyond  what  those  purposes  require  he  is  to  be 

considered  a  trustee. 


Jtify  20lA« 


Vol.  XIV. 


It 
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1807. 
Wai-ton 


It  is  not  universallj  true,  that  the  expression  of  t  pu^ 

pose,  for  which  even  n,  devise  oi  land  is  made,  confines 

^^  and  limits  the  devise  to  the  purpose,  so  expressed*    It 

Walton,      is  decided  in  several  cases,  most  of  which  are  noticed 

It  is  not  ani-  in  HiU  v.  The  Bishop  qf  London  (70),  and  Rogers  t. 

versally  true,    Rogers  ( 71 ),  that,  where  there  b  a  devise  of  land  &r 

that    the   ex-    payment  of  debts,   it  does  not  necessarily  follow,  that 

^  ^        there  is  a  trust  for  the  heir,  after  the  debts  are  paii 

parpose,  for 

which  even  a     ^^'^  Hardwicke  says,  no  general  rule  can  be  laid  dowiij 

Devise  of  land  ^"^  every  case  must  depend   upon   the  circumstances. 

is  made,  limits  Where  the  purpose  expressed  is  sinnething  in  favour  of 

the  Devise  to    the  party,  to  whom  the  bequest  is  made,  the  presomp- 

the  parpose      tion,  no  doubt,  is  rather  stronger,  that  the  benefit  spe- 

expressed:        cified  is  the  only  benefit,  which  be  is  intended  to  dcrire 
where,  for  in-    ^^^^  ^^^  ^,^  ^^^^ 

stance,  there 

land  for  oav-  '^  ^^^^  ^^®®  General  Brome  being,  or  conceiving  him- 
ment  of  debts  ^^^  ^^  ^^>  under  some  engagement  to  Mamell^  states  at 
it  does  not  length  the  agreement  he  had  entered  into ;  and  dien 
necessarily  fol-  declares,  that  all  his  property  shall  be  vested  in  Mamei 
low,  that  there  for  the  purposes  intended,  or  expressed,  by  that  agree- 
18  a  trust  for  mg^t.  Some  implication  arises,  that  it  is  only  for  the 
...         •  I   P"T^^^®®®  ^^  Aat  agreement  that  the  property  was  given: 

'  but  it  is  impossible  to  say,  that  is  a  necessary,  though  it 
may  be  a  probable,  inference.  An  executor  is  always 
permitted  to  give  parol  evidence  in  favour  of  his  legal 
title ;  except  where  he  is  plainly  and  unequivocallj  ^ 
clared  a  trustee.     Even  in  one  of  the  cases,  to  wbidi  I 

haft 


There    is    no 
general  Rale : 
bat  each  case 
depends  apon 
the  circam- 
stances. 
Where  the 
purpose  ex- 


(70)  1  Atk.  618.        (71)  3  P.  Will.  193.     Far.  280. 


pressed  is  iu 

favor  of  the  party,  to  whom  the  bequest  is  made,  the  presumption  for 

limiting  the  bequest  is  rather  stronger. 


Parol  evidence  admitted  in  favor  of  the  legal  title  of  the  execotor 
to  the  residae ;  unless  plainly  and  unequivocally  declared  a  trastee ; 
so  for  a  devisee  for  a  particular  parpose  against  an  implied  trust  fiir 
the  heir. 
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llluded,  of  a  devise  of  land  for  a  particular  pur- 
the  6pinion  of  the  Court  was,  that,  if  the  implica- 
ontended  for  had  been  raised  for  the  heir  by  the 
of  the  Will,  yet  the  devisee  would  have  been  let 
arol  evidence  of  the  actual  intention  in  his  favour* 
is  the  case  o(  Narth  v.  Crompton  (72) :  in  some 
ts  more  full  in  Lord  Gainsborough  v.  Lady  GcUns- 

ri(73). 


1807. 


Walton 

r. 
Walton. 


t  parol  evidence  in  this  case  is  just  of  the  same 
with  that  given  in  Lake  v.  Lake{li)^  Clennell  v. 
watte  ( 75 ),  and  that  class  of  cases :  viz.  declara- 
»y  the  testator,  after  th»  execution  of  the  Will,  of 
be  intended,  and  understood  himself  to  have  done. 
Will;  and  those  declarations  are  full  and  distinct 
9ur  o(  MarnelL  It  is,  no  doubt,  an  objection  to 
vidence,  that  the  Court  has  not  adopted  any  mode 
taining  the  result  of  it  in  the  way,  in  which  its 
and   credit  could   be  best   examined  and  sifted. 

is  no  instance  of  an  issue  directed  to  determine 

lestion  between  the  executor  and  the  next  of  kin. 

;  is  too  late  now  to  contend  upon  that,   or  any 

ground,  that  such  evidence  ought  to  be  rejected. 

is  nothing  upon  the  face  of  these  depositions, 
izing  me  to  disbelieve  them ;  and,  assiuning  the 
ce  to  be  true,  though  there  is  but  a  single  wit- 
[  cannot  upon  any  principle  in  Ihis  Court  refuse  to 
on  it. 


No  instance 
of   an   Issae 
upon  the  ques- 
tion between 
Executor  and 
next  of  kin  a| 
to  the  residae. 


s  executor  therefore  has  made  out  his  right  to  the 
*.  My  opinion  upon  this  point  puts  an  end  to 
lestion  upon  Mrs.  MarmgWs  advancement :  but  I 

wiU 
644.  See  Pratt  v.  Sladden, 
ante,  193,  and  the  references, 
197,  note;  and  in  the  note, 
I,  362,  Noune  v.  Fmck. 


1  Clu  Rep.  196. 

2  Vem.  252. 

1  WiU.   313.    Amb. 


Ante,  Vol.   II,   466, 
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1807.  win.  just  say,  that  I  conceive  the  provlsioa  in  theStatut«r 

^'^'^  of  Distributions  ( 76 )  applies  only  to  the  case  of  actual 

^^  intestacy;   and,  where,  there  is  an  executor,  and  conse 

Walton,      quently  a  complete  Will,  though  the  executor  may  be 

The   provision  declared  a  trustee  for  the  next  of  kin,  they  take,  as  iT" 

in  the  Statute  the  residue  had  been  actually  given  to  them.    Thereforfe 

of  Distribu-     ^jj^  ^jjjy^  advanced  by  her  father  in  his  life,  could  not 

,  ^*  be  called  on  to  brinff  her  share  into  hotchpot  ( 77 ). 

tug  advances  ^  r     \      <f 

by  way  of  set- 
tlement into  ^  must  dismiss  the  Bill ;  but  without  costs. 

Hotchpot  ap.        pQ^  s^^t^  22  &  ^3  Ch.  II,      ToL  Ex.  401.     Wilkinson  r. 

plies  only  to  ^  ^^  Atkinson,  1  Turn.  255. 

actual  intes-         ,^^.  «       mr     »     -*^-*    ^ 

tacy :    not.  .    ^"^  ^''^  ^'^'^^'  ^'  ^' 

where  there  is  an  Executor;  and  consequently  a  complete  Will ;  thoagh 
the  Executor  may  be  declared  a  trustee. 


^  WATSON  V.  The  MASTER,  BRETHREN  act 

1807*  SISTERS,  OP  HEMSWORTH  HOSPITAL. 

Av:g.  Wtk. 
Bill  to  enforce  YK^  *  Deed,  dated  the  20th  of  September ^    4th  add 
u  claim  of  per-  5th  of  King  Philip  and  Queen  Mary^  executed  ac- 

petual  renewal  cording  to  the  Will  of  the  Archbishop  of  York,  and  let- 
upoa  usage,  jers  patent,  establishing  ^(pnwtrorM  Hospital,  the  trustees 
c  one  y  ^^^  establishing  the  Hospital  and  vesting  the  premiiBeff  in 
1.  the  Master,  Brethren,  and  Sisters,  thereof,  and  ordering 
ture  dimissed  *  ^^  revenue  thereof,  to  the  intent,  that  a  fixed  rule  might 
as  not  support-  ^^  ^^^r  afterwards  settled  for  the  leasing  the  lands  he- 
ed by  the  cus-  longing  to  the  Hospital,  Ad  that  the  tenants  might  reap 
torn  of  the      some  benefit  of  the  premises,  so  appointed  for  charitable 

Country,  or      yg^g^  ^nj  j,g  enabled  to  pay  their  rents  at  the  day,  and 
contract;  not  ^ 

within   the 

powers  of  the  lessor,  a  charitable  Foundation ;  nor  according  to  the 

true  conatrnction  of  the  Decrees. 
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keep  hospitality,  ordained  and  constituted,   tliat  the  1807« 

aster,  &c.  should  not  demise  any  of  their  lajfids  above 


\^ATSON 

2  term  of  twenty-one  years  without  the  assent  of  the  ^^ 

ecutors;  and  that  the  Master,  &c.  shall  not  at  any  tim^  The  Master, 
se  or    augment   the  yearly  rents  of  any  lands,  tene-         &c.  or. 
flits,  or  hereditaments,  or  take  any  fine  for  any  lease     Hospital. 
'twenty-one  years    above    three  years  reht;    and   it 
8  appointed,  that  the  Master  should  have  twenty  marks, 
1  each   of  the  Brethren   and  Sisters  four  marks,  per 
vtM»;  and   if  afterwards  by  the  lands   and  tenements, 
goods  and  chattels,  of  the   Archbishop,  their  living 
lid  be  augmented,  the  Master  should  have  SOL  and 
t  Brethren  and  Sisters  4/.  per  annum  a-piece* 

In  the  9th  year  of  King  Charles  I,  under  a  Bill, 
ii  by  the  Hospital,  a  Commission  of  Charitable  Uses 
iS  directed  by  Lord  Coventry,  assisted  by  two*  of  the 
tdges.  To  the  Decree,  made  under  that  Commission^ 
at  all  the  lands,  in  the  Will  of  the  Archbishop  men-  • 
«ied,  should  enure  to  the  Hospital,  except  only  grants 
'  the  Archbishop  by  deed,  or  lease,  exceptions  were 
ken  by  Tobias  Blackiston,  on  behalf  of  himself  and 
yUam  Blackiston,  a  minor,  his  ward ;  upon  hearing 
uch,  on  the  4th  of  February,  \2  Ch.  I.  Lord  Coventry 
nfirmed  the  Decree,  made  under  the  Commission  of 
laiitable  Uses,  as  to  all  the  lands,  claimed  by  the  ex- 
ptants,  except  some  chantry  lands;  which  lay  inter- 
zed  ;  and  were  given  up  by  the  Hospital:  and  declared. 
It  the  Hospital  should  for  ever  bold  and  enjoy  against 
iBlackistons,  and  all  claiming  under  them  :  yet  never- 
ileas  in  respect  it  appeared  by  the  certificate  of  the 
mmiasioners,  that  there  had  been  great  charge  he- 
wed in  building  upon  the  said  lands  by  the  exceptants* 
1  those,  l^lder  whom  they  claimed,  and  1200/.  was  paid 
the  £5th  Elizabeth  by  their  ancestors  for  thi  purchase, 
ra9  ordered;  that  the  Hospital  should  make  to  Tobias 


Hospital. 
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1807.         «id   William  Blackision  a    lease  for    twenty-one  years 

^j^T^  at  120/.  per  annum;    being    about  50/.    a-ye«r   of  in- 

^^  crease:    said  lease  to  be  in  full  of  all,  claimed  by  the 

TheMitSTBR,  exceptants, 
^c.  of 

HJ^sj^o^JH       On  the  9th  of  April,    ISth   Charles  the   Ist,  a  lease 

was  made  by  the  Hospital  to  the  BlackistonSf  according 
to  Lord  Coventry  s  Decree,  at  a  rent  of  120/.  Upon 
the  expiration  of  that  lease  Henry  Blackision,  who  Bad 
become  the  assignee  of  a  moiety,  obtained  a  new  lease 
of  that  moiety  for  twenty-one  years,  at  the  rent  of  6(V. 
per  annum;  and  Tobias  and  William  Blackision  cbnti- 
nuing  in  possession  of  the  other  moiety,  and  reiiisibg  to 
pay  their  rent  of  60/.  and  claiming  title  under  another 
person,  process  issued  to  compel  execution  of  the  De- 
cree. William  Blackision,  who  was  an  infant  at  the  fime 
of  that  Decree,  upon  coming  of  age  insisted,  that  he  was 
not  bound  by  it;  and  took  exceptions;  to  which  a  plea 
of  the  Decree  was  allowed  in  1661;  and  the  exceptant 
was  recommended  to  the  Hospital,  to  admit  him  tenant, 
and  to  renew  his  lease  upon  reasonable  terms ;  and,  upon 
the  14th  of  July,  1663,  his  Lordship  declared  his  judg- 
ment to  be,  that  the  exceptant  ought  to  have  m  lease 
made  according  to  the  antient  constitution  of  the  Hos- 
pital ;  and  it  was  recommended  to  the  Archbishop  of  Ysri 
to  interpose;  so  as  that  the  exceptant,  who  had  been 
an  antient  tenant,  and  a  great  sufferer  for  his  Majestji 
might  be  admitted  tenant  to  the  Hospital,  and  be  it 
liberty  to  renew  his  lease  upon  reasonable  terma^ . 

The  cause  coming  on  to  be  heard  by  die  ZiOrd  Clu»' 
ceUor,  assisted  by  Lord  Chief  Justice  Hyde  and  Chief 
Baron  Hale^  the  Decrees  of  the  Commissionen,  and  die 
Decree  of  confirmation  by  Lord  Coventry^  were  con- 
firmed ;  and  it  was  ordered,  that  the  Hospital  shoald  hold 
and  enjoy  against  the  exceptant  William  Blackision,  uA 


CASES  IN  CHANCERY.  327 

claiming  under  him,   according  to  the  Decree ;  with  ia07. 

neverthelessy  that  apon  payment  of  the  100/.  agreed  \%t^^^ 

Ween  the   exceptant  and  the  Master  of  the  Hospital  ^^ 

be  paid  as  a  fine,  and  SOL  the  half-year  s  arrear  of  The  Mastbr, 

rent,  the  respondents  should  renew  the  lease,  made    ,^      ^*  ^ 

xiBMsmrosTS 
Fobias  Blactiston  and  the  eii^ceptant  in  pursuance  of     Hospital. 

*dCoventrt/'s  Decree,   as  to  all  the  residue   of  the 

la,  demised  in  the  former  lease,  ( not  already  leased 

femry  Blaekiston )  for  the  term  of  twenty-one  years, 

mlencing   from  Lady -Day  1663,  at  the  yearly  rent 

SO/,  with  such  covenants  and    provisions  as  in  the 

ner   lease;    and  that  the  excepdona  to  the  original 

see  should  be  over-ruled- 

VUliam  BlackUton  afterwards  accepted  a  lease  of  a 
ety  of  the  premises  according  to  the  last  Decree ;  and 
ne  the  expiration  of  the  lease  the  Hospital,  in  1678^ 
ated  a  new  lease  of  that  moiety  to  fViliiam  Blackhtoni 
I,  in  consideration  of  IS^L  assigned  to  George  Wat- 
The  Hospital,  in  the  3d  year  of  King  James  II, 
consideration  of  30^  paid  by  Watson,  as  a  fine, 
ated  •  him  a  lease  of  the  last-mentioned  moiety  fot 
nty-one  years,  at  the  yearly  rent  of  62L  Grace 
^kisiouy  being  entitled  under  Henry  Blackision  to  the 
d«e  of  a  term  of  twenty-one  years  in  the  other 
Dty,  the  Hospital,  in  the  3d  year  of  King  William  III, 
lied  her  a  new  lease  for  twenty-one  years.;  and  Wai- 
,  in  the  ISth  year  of  William  III,  obtained  an  assign- 
it  of  that  moiety  in  consideration  of  1500^ 

ri  1704  Watson  filed  a  Bill  against  the  Hospital ;  in- 
ing  on  a  tenant-right  in  the  Blackistons  to  have  a 
o  from  time  to  time  at  the  rent  of  I20/.«  and  upon 
advancements  in  the  purchase  and  improvements; 
fing,  Aat  the  Hospital  may  be  decreed  to  make  a  new 
e  of  all  the  premises  to  him,  according  to  his  allege<l 

agreement 
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1807.         agreement  with  the  deceased  Master^  at  the  rent  of  130L 
'•<'^^  and  a  fine  of  100/.  or  such  fine  as  should  be  adjudged 

W  AT  SAN  « 

reasonable  with  regard  to  his  improvements ;  and  that  the 

The  BfASTSR,  Hospital  should  be  obliged  to  renew  the  leases  of  the 

'&c.  of        gaid  premises  from  time  to  time  for  twenty-one  yean, 

should  judge  reasonable* 

The  Hospital,  by  their  answer  to  that  Bill  insisted, 
that  so  much  of  the  Statutes,  as  restrained  them  from 
raising  the  rents,  or  taking  any  fines  above  three  yein 
old  rents,  was  void;  and  that  the  executors  had  nolt 
power  to  restrain  them;  as  being  contrary  to  the  Will; 
which  devised  the  lands,  and  not  a  dry  rent  only,  for  the 
benefit  of  the  charity;  and  they  denied,  that  tliere  was 
any  tenant-right,  vested  in  the  Blackistons,  to  have  a 
lease  from  time  to  time,  at  120/.  per  annum,  or  at 
any  other  certain  rent,  or  any  lease,  otherwise  than  as 
they  agreed  with  -the  Hospital. 

.  That  cause  was  heard  on  the  I4th  of  November,  1707, 
by  the  Lord  Chancellor ;  who  declared,  that  the  Plaintiff 
was  not  entitled  to  have  leases  from  the  Hospital  for  anjr 
fine  certain,  or  at  any  certain  rent ;  but  that  the  Plaintiff 
ought  to  have  beneficial  leases  made  to  him/as  well  in 
regard  to  the  constitution  of  the  Hospital,  as  also  to  the 
former  Decrees,  and  the  usage  since ;  and  Ukewiae  in 
respect  of  what  the  Plaintiff*  had  laid  out  in  buil<&9 
and  other  lasting  improvements ;  and  that  the  fines  (x 
such  leases  ought  not  to  exceed  three  years  value  of  the 
premises;  and  decreed  accordingly;  recommending  it  to 
the  Archbishop  of  York  to  certify,  what  rent  he  thought 
sufficient  to  be  fined  off*,  what  reasonable  to  be  reserved, 
and  what  fines  to  be  paid  by  the  Plaintiff*  upon  the  nev 
leases,  to  be  made  to  him;  which  fines  were  not  to  el^ 
ceed  three  years  value;  and  in  ascertaining  such  rents 

and 
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38,  regard  was  to  be  had  to  the  repdrs/  and  tQ  1607. 

e  Plaintiff  and  the  Blackistons  had  expended  in  ykT^^ 

\  and  other  lasting  improvements  beyond  the  co-  ^^ 

in  the  Hospital  leases.     Inquiries  were  directed  The  Mastbr; 

le.  annual  value  of  the  premisep;  what  had  been  *^'  ^*, 

;  and  what  was  necessary  for  repairs ;  and  it  was  Hospital^ 
1,  that,  when  such  new  leases  should  be  made  to 
ESntiffy  they  should  be  in  full  of  all,  claimed  by 


Master's  Report  under  that  Decree  stated  the  re- 
rents  upon  the  two  leases,  ]ield  by  the  Plaintiff, 
\BgioV62Lper  annum:  the  annual  .value  of  all 
inises  at  his  entry,  250/. ;  that  above  ^OOQ/.  had 
id  out  in  improvements ;  and  that  the  premises 
)rth  to  be  let  371/.  U.  &/. :  the  greatest  part  being 
vill  at  ^60/.  \\8»  8c/.;  and  the  residue  in  the 
Ts  own  hands  being  estimated  at  110/.  lOf. 

1  Exceptions  to  that  Report,  on  the  2d  of  Augusts 
i  teas  ordered,  that  the  Plaintiff  should  be  allowed 
for  improvements;  and  it  was  farther  decreed, 
3  leases  should  be  renewed  according  to  the  former 


farther  Decree,  made  on  the  24th  of  Jti/y,  1710, 
declared,  that  Watson  should  pay  705/.  for  a 
nd,  the  Court  being  fully  satisfied  by  the  original 
itipns  of  the  Hospital,  as  likewise  by  the  former 
!8^  that  the  Blackistons^  and  the  Plaintiff,  claiming 
if  right,  had  a  tenant-right  of  renewal  of  said 
from  the  Hospital,  and  ought  dierefore  to  have 
;ial  leases  thereof,  made  to  him,  the  Court  declared  ' 
lered,  that  the  Plaintiff  should  pay  for  the  future 
whole  but  150/.  per  annum,  reserved  rent  to  the 
4I:  (40/f  per  annum  of  the  annual  value,  taken  nt 

190^. 
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iWti         190^.9   exclusive  of  191 L,  on   acciount  of  the  imprdre-^ 
fnents,  md  the  60/.  a  year,  fined  off,  under  the  Arch* 


^IKatsoii 

^^  bishop's  Certificate,  being  allowed  in  respect  of  his  right. 

The  MASTSRy  to  such  beneficial  leases)  and  so  proportionably,  if  the 

^®'  ^^        leases  should  be  renewed  respectiTely ;  which,  with  tha 

HOil^tTAL*     ^^  P^^  onnumf  fined  off,  made  up  the  clear  yearly  valiie 

of  the  premises ;   and  the    leases  being  then    held  in 
moieties,  and  one,  on  which  there  was  621.  rent  reserved^ 
having  expired  on  the  3d  of  June,  1709,  it  was  decreed^ 
that  the  Hospital  should    forthwith  renew  that  lease; 
and  that  9^  per  annum  should  be  added;  making  the 
reserved  rent  for  the  future  71/.  per  amuim ;  the  Plaintifi^ 
io  pay  SSil.  lOe.  (being  a  moiety  of  the  fine  of  70K) 
lirith  Interest  firom   the  expiration  of  the  lease;  and  i 
directioti  was  also  given  for   renewing  the  lease  of  the 
^er  moiety  accorditigly,  when  it  should  expire. 

In  pursuance  of  this  Decree  leases  were  granted,  and 
renewed  by  agreement  every  seven  years  at  the  same 
rent,  and  upon  the  same  terms.  By  a  lease,  dated  ihe 
tth  of  April,  1784,  the  Hospital  demised  to  George  Wat- 
son, the  grandson  and  executor  of  George  WaUon  the  . 
dder,  for  twenty-one  years,  at  the  yearly  rent  of  7R  j 
who  covenanted  to  repair,  and  to  surrender  at  the  end 
of  the  term,  in  order  that  a  new  lease  might  be  granted 
to  George  Watson,  his  executors,  administrators,  and  as- 
itigns,  and  to  nb  other  person. 

On  dii  7th  o{  April,  1791,  another  lease  was  made 
upon  the  same  terms;  except,  that  the  rent  reserved 
was  79/. 

The  Bill  in  this  Cause  was  filed  by  the  trustees  under 
the  Will  of  Geoirge  Watson,  the  grandson ;    praying  m^ 
declaration,  that  the  Plaintiffs  are  entitled  to  renewal  oC 
^e  liease^  of  lt84  and  1791  under  the  same  rents,  anci 

upor» 
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ipon  the  same  terms ;  or,  if  not,  that  the  Defendants  tM7. 

■ay  be  directed  to  execute  a  lease  of  the  premises,  com-  rv^''^^ 

>iised  in  the  lease  of  ITS^,  upon  terms  as  beneficial  as  ^^ 

hose  of  the  former  leases,  with  reference  to  the  present  The  Master, 
ralue  of  the  premises,  and  the  money  laid  out  in  lasting 

mprovements  and  substantial  repairs.  HoBprtAi.- 

The  answer,  as  to  the  lease  of  1784,  suggested,  that 
lie  late  Master  was  then  ninety  years  old;  and- that 
Watson  had  in  the  recitals  omitted  the  declarations,  that 
tVaUon  was  entitled  to  leases  for  any  fine  certain,  or  at 
my  certain  rent ;  and  that  the  leases,  directed  to  be 
ttader  were  to  be  in  full  of  all  claimed  by  the  Plaintiff; 
ind,  as  to  the  lease  df  1791,  that  it  was  granted  upon 
die  express  engagebiei\t  of  Waisan  to  expend  500/.  in 
repairing  the  Hospital;  which  engagement  he  did  not 
hlfil. 

Mr.  Fonblanquef  Mr.  Hart,  and  Mr.  WUUhrope,  for 
khePkintiffs. 

Mr.  Richards  and  Mr.  Dttniet,  for  the  Defendants,  in* 
&ted,  that  there  was  no  contract;  or  tenant-right  for 
perpetual  renewal :  nor  could  there  be,  according  to  the 
constitution  of  the  Hospital,  as  trustees  foir  a  charity, 
onder  the  Letters  Patent,  and  the  Decrees,  that  had  been 
Wade;  that,  if  Lord  Clarendon  referred  the  claim  to 
right,  that  was  not  correct;  and  could  not  bind  the 
Court  in  future;  and  that  Lord  Cowper^s  Decree  went 
merely  upon  the  renewals,  that  had  been  Inade  from 
lime  to  time,  the  money  laid  out,  and  the  acquiescence, 
considered,  as  amounting  to  contract. 


TAe 
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•  » 


1807;. 

Aug.Wik.  T/ie  Master  of  the  Rolls.         "^ 

Watson  The  Bill  in   this  Cause  seeks  to  compel  Master  and 

vj  Brethren  and  Sisters   of  Hemsworth  Hospital  to  renew 

The  MASTBRy  t^Q  leases,  which    they  had    formerly  granted    to    the 

Hkmsworth   P^^'^*'^'®  testator,  of  certain  charity  estates, -belonging 

Hospital.     ^  ^^e  Hospital.    I  do  not  think  it  necessary  minutely  to 

detail  the  proceedings,  that  have  at  different  periods  taken 
place  with  regard  to  these  estates.  The  account  of  them 
18  to  be  found  in  the  cases  of  Blackston  v.  Hemsworth 
Hospital {78),  and  Watson  v.  Hemsworth  Hospital  (79). 
It  is  sufficient  to  say,  that  the  right  of  the  Hospital  to 
the  whole  of  the  lands,  to  which  this  suit  relates,  was 
established  in  the  time  of  King  Charles  I.  by  a  Decree 
under  a  Commission  of  Charitable  Uses ;  which  Decree, 
upon  exceptions  taken  to  it,  was  cpnfirmed,  first,  by  Lord 
Coventry,  in  1636,  and  afterwards  by  Lord  ClarendoUt 
in  1664.  The  Plaintiff  however  contends,  that  those 
whom  he  represents,  have  acquired  by  some  means  or 
other  a  right  to  the  perpetual  enjoyment  of  this  estate: 
such  enjoyment  to  be  secured  to  them  by  continual 
renewals  of  leases,  to  be  made  exclusively  in  their 
favour,  upon  such  terms  as  shall  from  time  to  time  be 
judged  reasonable  by  this  Court;  for,  though  the  Bill 
only  requires  a  renewal  for  a  term  of  twenty-one  years, 
yet  .it  proceeds  upon  a  principle,  which  must  equally 
Apply  to  every  similar  demand,  that  may  be  made  in  all 
time  to  come.  How  is  the  existence  of  this  right 
proved ;  and  from  what  source  could  it  be  derived?  Do^s 
the  custom  of  the  country,  in  which  the  land  lies,  en- 
title the  tenants  to  perpetual  renewals ;  as  in  soine  di3r 
tricts  in  the  north  of  £ii^/aiie{f  That  is  not  alledged* 
Then  is  it  by  special  contract  with  the  owners  of  the 

land 

(78)  Duke^s  Char.  Uses,  40.  (70)  2  Veru.  5D6, 
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Jand  that  a  right  of  perpetual  renewal  has  beerf  h6-         ,1807. 
quired?    In  this  case.no  such  contract  could  legally  be 


made ;  for  the  Hospital  is  restrained  by  its  constitution  ^^ 

from  granting  leases  for  more  than  twenty-one  years;  .TheMA'^TBRy 
and  it  has  been  determined,   that  a  body  under  such    ^   Stcoi 
restramt  cannot  any  more  covenant  for  a  renewal  of  the     Hosbital. 
term,   than  originally  grant  a  lease,  e;cceeding  the  pre-      Restraint  of 
acribed  limits.     The  cases,  Lidiard  v.  F/9acA(  80),  and  leasing  appli- 
Taylor  v.  Duhoich  College  (61 ),  prove  that  propoaitioD.  cable  to  a  co- 
venant for  re- 
But,  however  difficult  it  may  be  to  ascertain  the  source  newal  as  well 
and  origin  of  this  right,  it  is  said,   that  three  different  "f  *  ]^»**  ®"- 

Lard  Chancellors  have  declared  its  existence.     If  they  r     ^J  ,.   . 
,  mg  the  limitar 

havte  so  declared  it,  that  I  am  merely  called  upon  to  carry 

into  execution  their  decrees,  it  might  be  equally  super- 
fluous and  incompetent  for  me  to  examine  the  grounds,  on 
which  those  decrees  may  have  proceeded :  but  there  is  no 
decree^  which  declares  the  then  lessees  to  be  entitled  to 
perpetual  renewals,  and  directs  the  Hospital  from  time 
to  time  to  make  such  renewals  in  their  favour.  If  that 
Waa  the  right,  which  the  Court  found  the  lessees,  to 
have,  it  is  rather  extraordinary,  that  a  declaration  to  that 
effect  should  not  have  been  made.:  especially  when  it  was  i 

distinctly  called  for  by  the  Bill,  filed  in  1704.  In  the 
only  case,  that  I  have  met  with,  in  which  a  lease  of 
irflarity  lands  was  made  renewable  for  ever,  it  is  in  plain 
ttd  unambiguous  terms  declared  so  to  be.  That  case  is 
T7ie  Attorney  General  v.  Smith  {82).  It  appears,,  that 
Mr.  Smith  had,  at  a  great  expence,  recovered  for  the 
charity  an  estate,  which  )iad  got  into  the  hmds  of  pa- 
tentees, as  concealed  land;  in  consideration  whereof 
I^ord  Coventry  decreed,  that  he  should  have  a  lease  for 
muety-nine  years,  determinable  on  three  lives,  at.  one- 
third 

(80)  2  Vem,  410.  (82)  2.  fVa.  746. 

(81)  iP.WilL  653. 
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1B07.         diird  part  of.  the  then  improved  value;  and  to  Be  r^ 

,J^?^^         newedfrom  time  to  time  for  ever. 
Watson  *^  "^ 

V.  •  ^ 

The  Master^       I  do  not  inquire^  by  what  authority  Lord  Coventry 

^^*  ^^        gave  to  an  individual  so  large  an  interest  in  the  charity 
Hospital,    estate.    To  the  Great  Seal,  as  superintending  all  p^^ 

perty,  destined  to  charitable  uses,  powers. might  be  sup* 
posed  to  belong,  beyond  those,  which  it  would  be  eom>- 
petent  for  me,  sitting  in  a  mere  judicial  capacity,  to 
exercise.  I  only  mention  the  case  for  the  purpose  of  re- 
marking the  difference  of  the  language,  used  by  Lord 
Coventry  and  Lord  Cowper^  in  speaking  of  leases,  that 
were  meant  to  be  renewable  for  ever,  from  any,  that  diey 
will  be  found  to  have  used  in  the  decrees,  that  are 
relied'  upon  in  this  cause. 

It  is  upon  the  decrees  of  those  two  eminent  persons, 
and  one  of  Lord  Clarendon,  that  the  Plaintiff  entirely 
rests  his  case.  To  understand  the  bearing  of  Lord  Gh 
venirtf^  Decree  it  is  necessary  to  mention,  that  exceptiooi 
had  been  taken  to  the  Decree  of  the  Commissioners  of 
Charitable  Uses  by  Tobias  Blackiston,  on  behalf  of  him: 
self  and  William  Blackiston,  his  ward.  The  Blackistom 
had  become  purchasers  of  the  estates  in  question  under 
a  title,  to  which  the  Commissioners  had  paid  no  r<$gard( 
and  during  the  time  they  considered  the  estate  as  their 
own  they  had  laid  out  considerable  sums  in  its  iinprover 
ment* 

JiOrd  Coventry  over-ruled  tlie  exceptions;  but  wid) 
thb  addition :  yet  nevertheless  in  respect  it  appeared  by 
the  certificate  of  the  Commbsioners,  that  great  charge 
had  been  bestowed  by  the  exceptants,  and  those,  undei? 
whom  they  claim,  and  1200/.  was  paid  by  their  ancestors 
for  the  purchase,  it  is  ordered,  that  the  Hospital  make 
to  the  exceptants  a  lease  for  twenty-one  years^  at  120/1 

per 
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per  annum;   and  the  same  lease  to  be  in  iiill  of  fill,         10O7> 
ckimed  by  the  exceptants,  either  for  themselves  or  their      ^bT^ 


said  ward. 


Tb^  MASTsq, 
d^o.  of 


Stopping  here  for  a  moment,  does  this  Decree  import 
the  existence  of  a  right  to  hold  the  lands  in  perpetuity  ^Hof  f(|74h 
by  leases,  renewable  for  eyer :  or  does  it  amount  to  a 
declaration,  as  in  the  case  of  The  Attorney  General  v« 
Smithy  that  on  the  score  of  services  to  the  charity,  in? 
dependently  of  any  previously  existing  right,  the  excepr 
tants  should  have  such  leases  in  all  time  to  come  ?  There 
could  be  no  antecedent  right  to  the  renewal  of  a  lease 
ihen  for  the  first  time.  They  had  enjoyed,  and  then 
ckimed,  as  owners,  not  as  lessees ;  and  it  was  only  upon 
account  of  their  expenditure  on  the  estate,  and  to  re-t 
imburse  them  for  that  expenditure,  that  any  lease  what* 
ever  to  them  was  made.  A  beneficial  lease  it  must  ne-i 
eessarily  be,  in  order  to  answer  that  purpose.  The  Lord 
Chancellor  calculates  and  asccirtains  the  degree  of  be* 
nefit,  by  which  the  purpose  may  be  answered.  Merit  or 
daim  of  any  other  kind  they  had  none.  They  had  not, 
as  Mr.  Smith  had,  recovered  an  estate  for  the  charity : 
tfaey  had  done  all,  that  in  them  lay,  to  deprive  the  cha- 
rity of  this  estate.  On  what  possible  ground  can  the 
faitention  be  imputed  to  Lord  Coventry  of  giving  them, 
or  of  declaring  them  to  have  a  right  to,  leases,  renew- 
able for  ever  ?  We  have  seen  how  clearly  and  distinctly 
be  expressed  that  intention  in  the  case  just  alluded  to  i 
but  here,  as  if  it  were  not  enough,  that  he  had  omitted 
all  mention  of  renewal,  he  does,  as  if  for  the  purpose  of 
excluding  any  possibility  of  doubt,  declare,  that  the  said 
lease  shall  be  in  full  of  all,  claimed  by  the  exceptants. 
I  conceive  it  then  to  be  clear,  that  Lord  Coventry's 
Decree  affords  no  colour  for  the  claim,  now  made,  of 
leases,  renewable  for  ever* 

If 
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1807.  If  it  be  clear,  that  the  right  did  not  exist  on  the  day 

^^'^  after  Lord  Covenirf/a  Decree,  it  is  for  the  Plaintiffs  to 

^^  ihew,  how  it  has   since   come   into  existence.     William 

TbeMASTBR,   Blackiston,  who  was  in  ward  at  the  time  of  this  De- 

*^*  ^        cree,  having  come  of  age,  renewed  the  claim,  made  by 

HbsiPiTA™  *®  exceptions,  to  the  absolute  property  of  the  estate. 

While  the '  question  was  depending  before  Lord  Cb- 
rendon,  his  Lordship  recommended  the  exceptant  to  the 
Master  of  the  Hospital,  to  be  admitted  tenant  to  the 
Hospital,  and  to  renew  his  lease  upon  reasonable  terms. 
This  exceptant,  as  far  as  appears,  was,  not  claiming  a 
renewal,  but  insisting  upon  his  right  of  ownership ;  and, 
while  that  matter  remained  undetermined,  it  seems  to 
have  been  somewhat  premature  to  enter  into  a  question 
about  the  renewal  of  the  lease.  However,  an  unsatis- 
factory answer  having  been  returned  to  that  recommen- 
dation, the  Lord  C/tancellor,  by  his  second  Order,  de? 
clared  his  opinion,  that  the  exceptant  ought  to  have,  a 
lease  made  by  the  said  Master  according  to  the  ancient 
constitution  .of  the  Hospital;  and  referred  it  to,,  the 
Archbishop  of  York  to  interpose ;  so  as  that  the  ex- 
ceptant, who  had  been  an  ancient  tenant,  and  a.  great 
sufferer  for  his  Majesty,  might  be  admitted  tenant  to 
the  Hospital,  and  admitted  to  renew  upon  reasonable 
terms. 

Lord  Cocentrtf^s  Decree  had  said  nothing  about  the 
constitution  of  the  Hospital ;  and  I  do  not  very  distincdy, 
understand,  in  what  sense  it  is  referred  to  in  this  Order: 
whether  it  wais  meant,  that  according  to  the  constitutioii 
of  the  Hospital  the  exceptant  was  entitled  to  a  lease: 
or  only,  that  the  lease,  to  be  made,  should  be  such  as 
was  warranted  by  the  constitution  of  the  HospitaL  AD, 
that  the  constiti^tion  of  the  Hospital  contains,  with  regard 
to  leases,  is,  that  no  lease  shall  be  made  to  any  person 
or  persons  for  more  than  twenty-one  years;  that  the 
rent  shall  not  be  augmented ;  nor  any  fine  taken,  amount- 
ing 
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ig'to  more  than  three  years  rent.    I  do  not  see,  how  wn. 

'om  thb  constitution  any  particular  person  could  derive 


right  to  be  exclusiyely  entitled  to  leases  of  the  charity  ^^ 

itates.     As  to  the  exceptant's  being  an  antient  tenant,    The  Master, 

B  bad  been  tenant  only  from  the  time  of  Lord  Coveu'         *^*  ^^ 

y's  Decree ;  aqd  the  circumstance  of  having  been  for  a     HosFrrAL. 

ng  time  the  tenant  of  the  land,  though  it  may  con- 

itute  a  claim  to  favour,  cannot  amount  to  a  positive 

ght  to  remain  for  ever  in  the  same  relation.    As  little 

»ald  such  a  rigdt  depend  upon  the  circumstance,  that 

le   exceptant  had  been  a  great  sufferer  for  Hb  Ma- 

ity. 

However,  Lord  Clarendon  did  no^  on  these  grounds^ 
\  any  grounds,  declare  the  exceptant  to  be  entitled  to 
aaes^  renewable  for  ever.  Affirming  Lord  Coventry's 
decree,  with  respect  to  the  property  of  the  estate.  Lord 
larendon  directed  the  Hospital  to  renew  the  lease  for 
le  term  of  twenty-one  years  from  Lady-Day  1663. 
hk  direction  related  only  to  a  part  of  the  lands  com- 
idiended  in  the  former  lease.  The  interest  of  Tobias 
lacUsion  had  been  assigned  to  one  Henry  Blaekiston; 
id  A^  lease  of  his  part,  had  been  voluntarily  renewed 
r.tfae  Hospital.  Several  successive  renewals  of  both 
lies  were  made  afterwards  without  any  controversy. 
efore  1704  the  Watsons,  whom  the  Plaintiff^  represents, 
id  purchased  the  interest  in  both  the  leases.  One  of 
etti  was  to  expire  in  1709:  the  other  in  1714.  A  dis- 
ilt  having, arisen  concerning  the  renewal  of  them,  a 
D  was  filed  by  the  then  Mr.  Watson^  in  1704,  stating 
a  leveral  proceedings  that  had  before  taken  place  with 
gard  to  these  estates;  representing,  that  he  had  laid  out 
ilsiderable  sums  in  improvements;  and  insisting,  as  I 
ive  already  mentioned,  on  hb  right  to  have  the  leases 
newed  from  time  to  time  at  the  rent  of  120/.  per 
mm,  and  such  fines  as?  the  Court,  should  judge  rea- 
liable.  Lord  Cowper  declared,  that  the  Plaintiff  was 
Vol.  XIV.  Y  n^t 


»38  CASES  IN  CHANCEtlY. 

1807.         not  entitled  to  leases  for  any  fine   certain,  or  at  any 


certain  rent ;  but  onght  to  have  beneficial  leases,  as  w 

^^  in  regard  to  the  constitution  of  the  Hospital,  as  also  ta 

tThe  Master,   the  former  Decrees  of  Lovd  Coventry  and  Lord  CKi* 

«€•  o  rendon,  and  the  usage  since ;  and  likewise  in  respect  of 

Hbms-worth  ^  . 

ilospiTAU     ^^^  ^^^  Plaintiff  laid  out  m  building  and  other  lasting 

improvements. 

Upon  the  word  "  leases"  as  occurring  in  this  Decree, 
some  stress  was  laid:  but  it  is  evident,  that  word  re* 
ferred  only  to  the  two  •  leases,  to  which  the  questioo 
related :  one  of  which  was  to  expire  at  one  period :  Ae 
other  at  a  different  period.  Now,  I  ask,  whether  Lord 
Cowper  conceived,  that  Lord  Clarendon's  Decree  had 
finally  and  for  ever  setded  the  question  with  respect  Is 
the  right  of  renewal ;  and  that  the  Court  had  thence- 
fi)rth  nothing  to  do  but  to  enforce  firom  time  to  tine 
the  right,  thus  generally  declared  and  established.  It  19 
quite  evident,  that  he  did  not;  for  Lord  Clarendmi^ 
Decree  is  but  one  of  several  grounds,  which,  taken  al> 
together,  appear  to  him  to  entitle  the  Plaintiff  to  a  re- 
newal of  his  two  leases  upon  beneficial  terms.  TheiH  if 
Lord  Clarendon's  declaration,  that  the  exceptant  ought 
to  have  a  new  lease,  decided  nothing,  except  with  resp^ 
to  the  specific  renewal,  that  was  decreed,  how  can  Lord 
Cowper's  declaration,  that  the  then  Plaintiff  ought  to  Iukis 
beneficial  leases  made  to  him,  decide  conclusive)^  vpoa 
the  right  to  any  renewals,  excepting  those,  whidi  Ikt 
Decree  directed  to  be  made?  It  is  true,  Lord  Cowf&r 
declared  .himself  fiilly  satisfied,  that  according  to  Ae  ok 
ginal  constitutions  of  the  Hospital,  as  well  as  by  dM 
Decrees  of  Lord  Keeper  Coventry  and  Lord  ChanceDsr 
Clarendon t  the  BlackisionSf  and  the  Plaintifi,  ^Immhj 
under  them,  had  a  tenant-right  of  renewal  of  the  slid 
leases;  and  ought  therefore  to  have  beneficial  letM 
thereof  made  to  him.    What  is  meant  by  a  tenant-ri|^ 
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•r  renewal,  as  here  applied,  I  do  not  understand.    In-»  1807. 

dependently  of  custom,  and  merely  as  between  landlord  ^^^^^ 

and  tenant,  it  does  not  import  any  positive  right  of  com-  ^^ 

peDing  a  renewal.     It  does  nort  appear  to  me,  how  the  The  Master, 

preference,  which  is  ordinarily,  and  properly,  given  by  ^* 

public  bodies  to  their  actual  tenants,  arid  which  I  trust  HosPiTAt. 
will  in  this  case  be  given,  can  in  an  individual  instance 
have  grown  up  into  a  compulsory  obligation. 

The  main  ground,  and;  in  my  apprehension,  the  only 
substantial  one,  on  which  the  claim  to  a  renewal  rested 
in  17(M<,  was  the  expenditure  upon  the  ei^te.  The 
greatest  part  of  the  procee£ng»  in  the  cause  relates  to 
tbe  adjustment  of  its  amount.  The  rent  was  fixed  witlx 
Inference  to  it ;  and  so  fixed  aS  to  provide  for  the  reim- 
bursement of  the  tenant  within  the  term,  for  which  the 
leases  were  to  be  renewed. 

.If  Lord  Cowper  really  meant  to  say,  that  the  tenant, 
independently  of  that  circumstance,  had  an  absolute  right 
of  renewal,  it  is  to  be  regretted,  that  he  did  not  so  de- 
clare in  as  distinct  terms  as  had  been  employed  by  Lord 
Cacentiy  and  by  himself,  in  the  case  of  The  Aitomey- 
Oeiferal  v.  Sthith.  Instead  of  that,  the  words  ''  from 
**  time  to  time,"  standing  in  the  prayer  of  the  Bill,  are 
oMitted  in  the  Decree.  The  right  is  spoken  of  under 
the  indefinite  appellation  of  a  '^  tenant-right.*'  Tempo- 
rmtf  cir^UDcistances,  such  as  improvements  on  the  estate, 
wUch  da  not  exist  in  the  present  case,  are  among  the 
gfoahds,.  oh  which  a  renewal  of  the  leases  is  directed ; 
mA  ihere  i9  a  declaration,  that  when  such  new  leases 
shall  be  made,  the  same  are  to  be  in  full  of  all,  claimed 
bf  die 


Some  stress  was  laid  in  the  argument  on  the  words 
*'  for  the  future ;"  as  implying,  that  in  all  time  to  come 

Y2  the 
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1807*  the  Plaintiff  should  have  leases  made  to  him  at  the  Tefit^ 

then  directed  to  be  paid*     The  Court  declared^  that  the 

said  complainant  should  -^d^y  for  the  future  but  150/.  per 

The  Master,   annum ^  reserved  rent  to  the  said  Hospital.     It  is  quite 

d^cof         clear,  that  the  words,  "for  the  future  ^'^  as  here    used, 

Hospital.     ^^^^  have  no  such  meaning,  as  is  ascribed  to  them ;  for 

Lord  Cowper  had  declared,  that  the  rent  should  not  be 
a  fixed  rent ;  and  it  was  reduced  so  low  in  .that  instance 
as  150/.  only  with  reference  to  the  amount  of  the  fine; 
which  was  estimated  as  equal  to  60/.  per  annum  of  rent, 
and  on  account  of  the  sum,  expended  in  improvements; 
which  was  considered  as  equivalent  to  121/.  per  anmm 
of  rent.  Upon  these  data  the  rent  was  fixed  at  150JL; 
which  was  not  to  be  the  rent  payable  in  all  time  to  come; 
and  therefore  the  words  *^for  the  future,*"  cannot  here 
have  that  meaning* 

The  fact,  I  believe,  is,  that  the  estate  has  been  e?er 
since  let  at  the  rent,  thus  reduced ;  without  regard  tp 
the  existence  of  the  circumstances,  whidi  occasioned  the 
reduction. 

The  last  argument  is,  that  the  leases  have  ever  since 
been  made  in  obedience  to  the  Decree  of  the  Court  of 
Chancery ;  and  that  there  has  been  in  them  all  a  eofe- 
nant,  that  at  the  end  of  the  term  the  premises  shonU 
be  delivered  up  to  the  Hospital;  in  order. that  a  new  leaie 
may  be  made  and  granted  to  the  said  George  WaUmt- 
bis  executors,  administrators,  and  assigns;  and  to  vi> 
other  person  or  persons  whomsoever.  I  shall  not  look 
to  the  lease  for  the  construction  of  the  Decree  of  the 
Court ;  and  if,  instead  of  an  implication  firom  the  cofe- 
nant  of  the  lessee,  the  Hospital  had  entered  into  a  cb' 
tinct  covenant  to  renew,  it  would,  as  I  have  already 
sa>d>  have  been  of  no  validity. 

Upw 
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Upon  the  whole  it  appears  to  me,  that  the  Plaintiff  has  1807. 

failed  in  making  out  a  right  to  compel  a  renewal  in  his 

fiiYour;  and  therefore  the  Bill  must  be  dismissed;  but 

Miithout  costs.  TheMASTBR, 

&c.  of 

Hbmsworth 
Hospital. 


Watson 

9. 


Rolls. 

1807. 
SIMPSON  r.  VICKERS.  j,^,^  ,^,^ 

Auff.  llih. 
JOHN  SIMPSON  by  his  Will,  dated    the  6th  of     ConditioDal 
March,    1792,  bequeathed  to  his  brother  AficAae*  I'naiution  over, 
Simpson  the  sum  of  1000/.  to  be  paid  to  him  within  six  ^[  ^^®  ^"^  ^«- 
ealendar  months  after  the  testator's  decease  upon  hiis  then  ^"®®  should 
executing  to    the  testator's  executrix  a  release    of  all  ^^  °f  ®  ^^  °®" 
claims  and  demands :  provided,  that  m  case  of  his  said     |     ^-^  ^ 
brother's  refusing  or  declining  to  execute  such  release,  condition  viz. 
dien  and  in  such  case  the  testator  revoked  the  bequest  within  six 
»f  the  said  sum  of  lOQO/.  so  made  to  him  as  aforesaid,  months  aft«r 
rhe  testator  appointed  his  sister  EUzabeth  Simpson  sole  ^^^  testatrix's 

executrix.  ^«»^  ^  ^^ 

lease  all  de- 

:  The  testator  died  on  the  10th  of  March,  1792,    Eli-  f^*""**  "P®° 

'  her  as  execu* 

saBeth  Simpson  by  her  Will,  dated  the  Slst  of  October,  ^^^  ^^  ^^  ^^ 

179Sj  devised  all  her  freehold  and   copyhold  estates  at  otherwise,  es- 

Hemingborough  to  her  brother  and  heir  at  law,  Michael  tablished :  the 

9impson,    his  heirs  and  assigns  for  ever;  upon  this   ex-  failure  arising 

fteas   ccmdition  nevertheless ;   that  her  said  brother  do  *'*®™  ^^®  *®'  ®^ 

iritbiB  six  calendar  months  next    after  her  decease  at     .®   nrst  de- 
,.  ,  ^  1  i.  X     J       X     visee,  as  heir 

tua  own  expence  make,  execute,  or  dehver,  or  tender,  to       , 

ber  executor,  a  good  and  valid  release,  receipt,  or  dis-  4ggf:„«  |U^ 
Enlarge,  for  the  legacy  of  1000/.  bequeathed  to  him  by  will;  and  the 

the  Union  of  the 
character  of 
executrix  with  that  of  devisee  over  is  no  objection* 


con- 
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the  Will  of  her  brother  John  Simpson,  and  abo  of  all 
other  claims  and  demands  whatsoever  upon  the  estate 
of  John  Simpson  or  upon  her  estate 'on  account  of  her 
executorship  or  otherwise ;  declaring  her  will  and  inten? 
tion,  that  the  said  devised  premises  at  Hemingborough 
shall  be  accepted  and  taken  by  her  brother  Michael,  in 
full  satisfaction  and  discharge  of  the  said  legacy,  and 
of  all  other  such  claims  and  demands,  as  aforesaid :  bat, 
if  her  said  brother  Michael  shall  refuse  or  neglect  to 
comply  with  the  said  condition,  she  declared  her  Will 
and  intention  to  be,  that  at  the  expiration .  of  the  said 
six  calendar  months  after  her  decease  the  said  devise 
to  him  shall  become  void ;  and  she  did  in  that  case  fran 
and  after  the  expiration  of  the  said  six  calendar  moDtbi 
give  and  devise  all  her  said  freehold  and  copyhold  estatei 
at  Hemingborough  unto  Sarah  Milner,  her  heirs  und  as* 
8ign»  for  ever ;  appointing  her  sole  executrix. 


The  testatrix  died  on  the  2d  of  December,  ITiH.  Mi- 
chael Simpson  contested  the  validity  of  her  Will  in  the 
Prerogative  Court,  and  afterwards  by  Appeal  to  the  De* 
legates:  but  probate  was  on  the  15th  of  July,  1798^ 
granted  to  Sarah  Vickers,  formerly  Sarah  Milner. 

The  Bill  was  filed  by  Michael  Simpson,  against  Hekert 
and  his  wife,  and  purchasers  under  them ;  stating,  that 
within  six  months  aftier  probate  had  been  granted  to  tbe 
Defendant  ^S'ara/i  Vichers,  viz.  on  the  14th  of  January, 
1799,  the  Plaintiff  had  proposed  to  execute  the  release^ 
required  by  the  testatrix,  and  to  pay  the  costs,  on  having 
the  estate  at  Hemingborough  conveyed  to  him ;  and  praj" 
ing  a  conveyance  accordingly. 

Mr.  Richards,  Mr.  Hart,  and  Mr.  Bell,  fur  the 
Plaintiff. 


The 
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The  Plaintiff  could  not  execute  the  condition,  pre- 
ecribed  by  the  Will  of  Elizabeth  Simpson,  within  the 
time ;  as  before  the  decision  of  the  Court  of  Delegates 
tberewas  no  person,  answering  the  description,  pointed 
out,  to  whom  he  could  tender  the  release.  When  that 
decision  took  {dace,  he  did  make  the  tender :  but,  even 
without  that  circumstances  he  is  in  equity  entitled  to  be 
idieved  against  the  condition  upon  this  principle ;  that 
equity  does  not  permit  a  forfeiture  to  be  incurred,  where 
compensation  may  be  made ;  applying  to  all  cases,  where 
Ae  forfeiture  arises  by  not  doing  an  act  by  a  given 
day:  Taylor  v.  Pophahi{83)f  more  fully  stated  byMn 
Roper {8i):  a  caae  of  accounts  depending  between  the 
parfaes.  The  principle  is  strongly .  manifested  in  The 
SarJ  of  Northumberland  v.  The  Earl  of  Aylerford{fi5). 
in  aQ  these  cases  time  is  not  consideied  mstterial ;  with 
this  exception ;  where  by  the  failure  a  stranger  acquires 
a  right:  in  which  case  there. may  be  some  difficulty; 
as  that  person,  entitled  by  £iiliu*e  of  the  condition  to  a 
limitation  over,  cannot  have  compensation.  That  ob«> 
jection  however  does  not  occur  in  this  instance.  The 
only  object  of  the  bounty  of  this  testatrix,  as  to  this 
•state,  was  her  brother;  subject  only  to  the  ohhgatiom 
of  acquitting  her  exeeutrix  and  residuary  legatee  of  all 
demands. 


1107; 


Simpson 

VfCKBBS^ 


Another  ground,  upon  which  also  the  Plaintiff  is  en- 
tided  to  relief,  is,  that,  entering  as  heir,  he  had  a  right 
id  take  possession ;  and  is  not  bound,  unless  the  other 
fsrty^es  him  specific  notice;  and,  as  soon  as  he  had 
proper,    legal,  notice,  he  offered  to  perform'  the  eon* 


Mr. 


(tt3)  1  Bro,  C.  C.  168. 

(»4)  Roper,  on  Leyades,  Wb. 

(85)  Amb.  54D. 
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Mr.  Alexander,  Mr.  Hatt,  and  Air.  Wel^,  for  the 
Defendants. 
The  condition  being  broken,  the  Defendants  have  the 
legal  title  under  the  Will ;  and  there  is  no  equity  to  de- 
prive them  of  it.     This  Bill  seeks^  not  relief  against  i 
forfeiture,  but  to- take  away  an  estate  vested.     Where  by 
contract  a  party  stipulates  for  a  particular  thing,  and  a 
penalty  is  annexed,  with  no  other  object  than  to  enforce 
the  performance,    though  the  prudence  of  giving  relief 
is  questionable,    the    principle,  upon  which  this  Court 
interposes,  regarding   the  particular  stipulation  as,  not 
merely  the  principal,  but  the  only  object,  and  the  penalty 
as  the  melEuis  of  enforcing  it,  to  be  used  for  no    other 
purpose,  is  intelligible :  but,  as  between  volunteers,  both 
claiming  under  a  Will,  giving  title  to  one,  if  an  act  shaQ 
be  done  within  six  months,   to  the  other,  if  it  should  not 
be  done  withm  that  period,  where  is  the  principle  for 
interfering  with  that  arrangement  of  the  testatrix?    The 
cases  of  Cage  v.  Russel{86),  and  Cleaver  y.  SpurUng{81)t 
establish  the  distinction  of  a    conditional   limitation:  t 
limitation  over  to  a  third  person  on  failure  of  the  con- 
dition;   and  the  equity  even  in  the  instance  of  a  dry 
condition  stands  upon  very  few  authorities..    Here  is  no 
mutuality:    no  option  to  this  Defendant.    Though  she 
takes  the  residue,  the  release  is  to  be  given  to  her  ss 
executrix,  for  the  benefit  of  creditors,  &c. ;  the  benefit 
slie  is  to  have   in  a  different  character;  and  different 
rights  depend  on  that  distinction :  an  absolute  right,  kt 
instanoe,  to  her  husband  in  the  one  subject,  and  notio 
the  other;  as  distinct,  as  if  the  persons  were  different. 
A  conditional  release  might  have  been  executed ;  which 
answers  the  objection,  that  until  the  detcrminatipp  of 
the  suit  in  the  Ecclesiastical  Court  there  was  no  person 

who 


(86)  2  Ventr.  3{>2. 


(87)  2  P.  WilL  520. 
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who  could  take  the  release:  the  term  *'  executor''  being         tMt. 
merely  Dejscriptio  Personce :  meaning  the  person,  after-      flmpsoN 
irards  appointed  executor.    An  executor  ima:y  take  a  re-  «. 

lease  before  probafe.  But  all  this  doctHne,  as  to  equi- 
table relief  upon  compensation,  is  perfectly  inapplicable 
to  the  case  of  a  conditional  limitation ;  in  which,  the 
act  not  being  done,  liiere  is  an  end  of  it ;  as  in  the  case 
of  a  condition  precedent  until  performance  the  interest 
Ices  not  vest.  In  Taylor  v.  Popham  ( 88 )  there  was  no 
limitation  over :  the  release  not  being  executed,  the  right 
merged;  and  the  money  was  not  to  be  raised:  the  effect 
bemg  no  more  than  recommendation.  The  decision  in 
The  Earl  of  Northumberland  v.  The  Earl  of  Ayles- 
ford  (*89 )  was,  that  the  party,  having  made  his  election, 

should  do  the  consequential  act.  \ 

•  ■    «   » ■ 

Mr.  Richards,  in  Reply. 
This  Defendant  has  obtained  the  legal'  title;  turning 
out  to  be  the  executrix  in  fact  and  in  Law ;  though  not 
legally  and  formally  so  constituted  at  the  time.  The 
icelief  must  upon  the  head  of  accident  be  ^ven  against 
die  consequences  to  this  Plaintiff*;  who  could  not  luiow, 
that  she  would  sustain  that  character.  The  release  was 
(o*be  given,  not  to  any  person  byname,  but  to  the 
ea^ecutrix :  the  person,  who  should  qualify  as  such ;'  not 
fnerely  to  the  executnx  prinid facie;  as  an  instrument 
through  whpm  it  should  pass  to  the  residuary  legatee* 
The  distinction  is,  that  relief  is  given  figainst  a  con- 
lition,  whether  precedent  or  subsequent,  where  compen- 
lation  can  be  made ;  and  the  case  of  a  limitation  over 
k>  a  third  person  is  not  within  the  reason  of  the  Excep- 
tion. This  is  a  mere  question  of  time ;  and  this  De-y 
Eendant   cannot    be    cpnsidered   a  third    person  within 

the 

(B8)  1  Brp.  a  C,  168.  (80)  Amh,  640, 
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lOOTk         the  Exception  to  the  relief  always  administered  in  such 
a  case* 
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The  Master  of  the  Rolls. 
The  question  arises  upon  theWiUot  Elizabeth  Simp' 
son.  *"  For  the  Plaintiff  it  was  contended,  first,  that  there 
is  no  forfeiture ;  as  he  could  not  perform  the  condition, 
until  the  question,  touching  the  validity  of  the  Will,  was 
determined;  a^d  that  he  is  therefore  in  sufficient  thai 
To  that  it  is  answered,  that,  if  there  b  no  breach  of  the 
condition,  there  is  no  occasion  to  come  into  a  Court  of 
Equity :  besides,  that  it  was  b^  the  Plaintiff's  own  act 
that  the  probate  was  delayed  so  long ;  and  it  may  be 
doubted,,  whether  it  would  bQ  competent  to  him  to  take 
advantage  of  his  own  groundless  resistance  to  the  proof 
of  the  Will. 


But  it  is  said,  this  Court  relieves  against  forfeitures 
and  breaches  of  condition.  To  that  it  was  answered  by 
the  Defemlants^  that  this  is,  not  a  mere  breach  of  con' 
didon,  but  a  conditional  limitation  over  in  a  given  event; 
and,  where  there  is  a  devise  over  to  any  other  than  that 
person,  who  would  by  disposition  of  Law  take  the 
estate,  the  Court  never  relieves ;  and  for  that  distmetion 
the  case  of  Cagey,  Russel  (90)  was  referred  to.  That 
this  is  a  conditional  limitatipn,  and  not  a  mere  condi- 
tion, is  clear  from  the  case  of  Avelyn  v.  Ward {21)* 
The  question  there  was  not  of  the  same  kind,  but  tbe 
{imitation  in  the  Will  was  precisely  the  same,  as  this:  a 
limitation  to  the  heir-at-law  upon  condition  of  giving 
fi  release  withiii  a  certain  period ;  and  that  was  held  a 

conditional 


(DO)  2  Vent.  352. 


(91)  1  Vcs.  420. 
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sonditional  limitation,  not  a  striet  condition.  If  liiif 
is  a  conditional  limitation!  it  seems  to  follow,  that,  the 
event  having  taken  place,  the  Court  cannot  possibly  re- 
lieve. Though  the  estate  is  given  over  to  the  executrix, 
irho  would  have  been  benefited  by  the  release,  yet  it  is  a 
real  estate,  which  she  couU  not  take  as  executrix ;  and 
therefore  the  circumstanpe,  that  she  is  so,  makes  no 
difference. 


SlMPSOW 
YlCKEKS. 


It  is  then  contended  upon  the  case  of  JTte  Earl  of 
Narthumberlamt  v.  The  Earl  of  Ayhtford  (  9Z ),  tbat  Mi^ 
^hael  Simpson  by  entering  into  possession  of  the  devised 
estate  was  obliged  upon  the  doctrine  of  election  to 
make  the  release ;  when  called  upon  to  do  so ;  and  there^ 
Tore  it  is  to  be  considered  as  executed*  In  that  case 
dlgernon  never  did  release  his  claim:  but  it  was  decrted^ 
that  his  executors  should  then  execute  a  release :  as,  by 
taking  the  benefit  he  had  contracted  the  obligation  to 
execute  it.  But  the  circumstances  of  this  case  are  not 
the  same ;  for  Michael  Simpson  cannot  be  considered  as 
possessing  the  estate  under  the  devise.  He  was  the  heir- 
at-law.  He  entered,  contesting  the  Will.  During  that 
time  he  cannot  be  considered  in  possession  as  devisee* 
Afterwards,  when  the  question  was  determined,  he  offers 
a  release ;  but  clogged  with  a  condition,  that  it  should 
be  accepted  within  three  days;  which  implied,  that,  If 
tiiat  condition  was  not  complied  with,  he  would  hold  ad- 
versely  to  the  Will,  and  as  no  longer  bound  to  comply 
with  those  terms. 

This  is  quite  different  therefore  from  that  case;  where 
l3ie  possession  taken  could  be  ascribed  to  nothing  but 
the  Will.  Besides,  that  decision  is  materially  shaken  by 
^e  case   of  Lord  BeauKeu  V.  Lord  Cardigan  (93 ),  in 

the 


(9-2)  Amb.  540. 
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the  House  of  Lords;  which  had  been  detenmned  by 
JLtord  Northington  upon  the  same  principle  and  inijthet 
same  way :  viz.  that  the  estate  should  go',  as  if  it  had 
been  actually  settled  according  to  the  condition*  The 
House  of  Lords  however  declared,  that,  the  estate  not 
being  settled  pursuant  to  the  condition,  the  devise,  made 
pn  that  condition,  did  not  take  effect. 


That  applies  precisely  to  this  case :  Michael  SimpsoB 
not  having  complied  with  the  condition  of  givmg  a  re- 
lease  of  all  claims  upon  Elizabeth  Simpson,  is  not  en- 
titled to  the  benefit  of  the  devise,  made  upon  that  con- 
dition.  There  is  no  doubt,  that  he  is  entitled  to  an  ac- 
count of  what  is  due  to  him  for  his  legacy  of  lOOOA 
Direct  an  account  as  to  that  upon  his  releasing  all  de- 
mands upon  EUxabeth  or  John  Simpson ;  and  decUie, 
that  he  is  not  entitled  to  the  estate. 


Rolls. 
ia07. 
Jufy  I2ik. 
Aug.  nth. 
Stock,  pro- 
daced  by  a 
Sale  of  real 
estate  under 
the  London 


SHARD  V.  SHARD, 


Tl  Y  the    marriage   settlement  of  JVilUam  and  ihrf 
Shard,  William  Shard  conveyed  several  premiKt, 
to  the  use,  that  Mary  Shard,  in  case  she  should  sunrnre 
him,  should  have  yearly,  during  her  natural  life,  for  4 
Dock  Act,  (89  jointure   and   in    bar  of  dower,    an    annuity  or    yearly 
&  40  Geo.  III.  rent-charge  of  800/.,   to  be  yearly  issuing  out  of  all 
c.  47)  subject    and  every  the  said  manors,  messuages,  &c.  and"^  subject 

thereto,  to  trustees,   their  executors,  &c.  for  tl|e  term 
of  ninety-niiie  years,  for  better  securing  the  said  rent' 

charge 


to  jointure, 
considered  as 
real  estate : 


the  original 

character  not  having  been  displaced  b^  a  complete  conversioq. 
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to  Mary  Shard^  with  powers  of  entry  and  dis- 
and  with  reversion  from  and  after,  the  determina- 
(  the  said  term,  and  in  the  mean  tame  subject 
y,  to  William  Shard  and  his  heirs. 


30 


1607/ 


V. 

JShard* 


it  the  marriage^  in  1801,  the  Corporation  of  the. 
»  Dock  Company  having  occasion  for  the  pur-- 
of  the  Docks,  then  erecting  under  the  Act  of  Par- 
t  (94),  for  part  of  the  settled  estates,  Williamr 
agreed  to  take  8143/.  for  the  purchase  of  that 
which  was  conveyed  by  him  accordingly  ;  and  it  was 
li  that  the  purchase-money  should  be  secured  under 
rection  of  the  Act,  until  the  estate  should  be  dis- 
^d  of  the  settlement  on  Mrs.  Shard;  and  should 
id  into  the  Bank  in  the  name  of  the  Aceomitani^ 
*alf  to  be  laid  out  in  the  purchase  of  Bank  An-, 

< 

s ;  and  accordingly  under  an  Order  on  the  Petition 
\  London  Dock  Company  the  money  was  so  paid 
d  laid  out ;  and  it  was  ordered,  that  the  dividends 
1  be  paid  to  William  Shard  for  his  Ufe ;  with  liberty, 
his  death  to  apply. 

lUam  Shard  by  hb  Will,  dated  the  15th  of  Septem^ 
[801,  first  ratified  and  confirmed  all  and  every  the 
nent  and  settlements,  by  him  made  at  any  time 
oever  upon,  or  in  trust  for,  his  wife,  and  all  Ibe 
nons  whatsoever,  therein  or  thereby  made,  for  her 
od  benefit ;  and  subject  thereto,  and  charged  there- 
add  with  the  payment  of  the  annuities,  and  sum  of. 
.,  therein  after  directed  to  be  paid  out  of  his  reid 
\  and  the  rents  and  profits  thereof,  he  gave  and 
ed  all  his  freehold  and  copyhold  manors,  &;c.  what- 
r  and  wheresoever,  which  he  then  was  seised  or  pos- 
1  of  or  entitled  to,  or  had  any  right,  power,,  or 

authority. 


(94)  Slat ;»  &  40  Geo.  III.  c.  47. 
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Shard 

9. 

9har0. 


IWt.  anthonfy,  -  to '  derive  or  dispose  of,  to  trustees ;  npoif 
trust  by  sale  or  mortgage  to  raise  so  n^uch  money  as 
ahould  be  sufficient  to  pay  the  annuities  and  sums  of 
money,  after  directed  to  be  paid ;  and  with  the  money, 
so  to  be  raised,  or  the  rents  and  profits,  to  pay  to  his 
ink  the  annual  or  other  sums  of  money,  to  which  she 
was  entitled  under  the  settlement,  executed  on  his  mar- 
riage: then,  after  providing  for  some  annuities,  subject 
thereto' he  declared  a  trust  of  the  estates  for  his  wife  for 
fife,  without  impeachment  of  Waste ;  and,  after  her  de- 
cease, by  sale  or  mortgage,  to  raise  the  sum  of  6000/., 
fer  WilKafn  Lee ;  which  was  revoked  by  a  codicil ;  and, 
object  thereto,  in  trust  for  his  (the  testator's)  first  and 
other  sons  in  tail;  with  remiunders  to  his  daughters,  as 
tenants  in  common,  in  tail ;  and  to  his  brother  Charles 
Shard  for  life,  and  his  first  and  other  sons  in  tail ;  with 
remainders  over.  The  testator  then,  aflter  giving  some 
kfgaci^,  and  powers  of  leaskig,  and  making  provisions 
fbr  the  indemnity  of  the  trustee,  &c.  gave  and  be- 
queathed all  his  personal  estate  and  effects  of  what 
nature  or  kind  soever,  subject  to  the  payment  of  his 
debts,  funeral  expences  and  legacies,  except  the  annuities 
itnd  sum  of  6000/.,  thereinbefore  charged  on,  and  directed 
to  be  rsjsed  out  of,  his  real  estate,  unto  his  wife  Mary 
Shard,  her  executors,  administrators,  and  assigns;  apd 
appointed  her  sole  executrix. 

The  Bill  was  filed  by  the  widow  of  the  testator; 
prajring  a  declaration,  that  the  principal  sum  of 
18,94'9/.  3^.  Td.  3  per  cent.  Consolidated  Annuities, 
the  produce  of  the  premises,  purchased  from  the  tes- 
tator by  the  London  Dock  Company,  constituted  part  of 
his  personal  estate ;  and  as  such  belongs  to  the  Plaintiff, 
as  executrix  and  residuary  legatee ;  and  may  be  trans- 
fl^rred  accordingly. 


The 
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The  Defendants,  the  testator^s  brother  and  his  chil^ 
dren,  entitled  under  Ih^  limitation  over  of  tii.e  real  estate, 
the  testator  not  having  left  children,  by  their  answers 
claimed  accordingly. 

Sir  Samuel  Romilly,  for  the  Plamtiff. 

Sir  Arihtir  Piggott,  Mr.  fVeiherett,  and  Mr.  Aylmetr 
for  the  Defendants. 


S61 


ttOV. 


Shari> 

SilAltPi 


The  cases  cited  were  Wheldaie  ▼.  Partridge  ( 95 ),  and 
others  of  that  class ;  upon  which  it  was  insisted,  that  die 
original  character  of  the  estate,  which  produced  this 
fund,  had  not  been  displaced:  and  therefore  the  fond 
was  still  to  be  considered  as  real  estate;  and  should  be 
enjoyed  under  the  Will  accordingly. 


The  Master  of  the  Rolls. 
Upon  considering  the  marriage  settlement  of  Mrs.  Shard,  Aug.  llih» 
and  the  London  Dock  Act,  and  the  Petition  for  paying 
the  purchase-money  into  Court,  and  the  conveyancCi 
made  to  the  Company,  my  opinion  is,  that  the  money 
must  be  considered  as  having  been  paid  into  the  Bank^ 
and  as  remaining  there  at  S/tarda  death,  for  the  purpose 
of  being  laid  out  in  real  estate.  There  are  but  two  clauses 
of  the  Act,  which  at  all  direct  the  payment  of  money 
into  Court:  1st,  Where  there  is  a  defect  in  the  title, 
or  the  party  refuses  to  execute  the  conveyance,  or  the 
party,  to  whom  the  estate  belongs,  is  not  to  be  found ; 
In  each  of  these  cases  the  money  is  paid  in  under  that 
clause.    When  the  t)iing  happens,  when  the  title  is  made 

good. 


(95)  Ante,  Vol.  V,  888; 
VIII,  229.  Kirkmanv.  Mih$, 
XIII,  33a,    and  the   refer- 


enees  In  the  notes,  339. 1, 45, 
264. 


358 


CASES  IN  CHANCERY. 


leoT. 


BvLAWiA 

Shauk 


gb6d,  when  the  party  is  founds  and  consents  to  execute 
the  conveyance^  the  money  is  to  be  paid  'ont  of  the.BanL 
TJb^  other  clause  relates  to  an  incapacity  in  any  of  the 
parties,  entitled  to  the  estate^  to  convey  it*    In  that  case 
the  money  is  to  be  paid  in^  and  either  applied  to  pay  off 
incumbrances^  or  to  be  laid  out  in  the  purchase  of  other 
land.     Here,    according  to  the  marriage  settlement  of 
TAv.SKard,  there  is  such  an  interest  in  the  wife/  that  a 
good  title  could  not  be  made  without  her  concurrence/ 
or  that  of  the  trustees;  for^  besides  the  term  of  ninety- 
nine  years,  there  is  a  right  to  enter ;  "or  to  destrein  for 
the  whole  annuity  upon  any  part  of  the  estate,      lie 
lAmdon  Dock  Company  enter  into  a  contract  widi  th^ 
husband;*  who  had  no  power  to  contract  to  the  prejudice' 
of  her  interest.  He  could  not  give  a  peirfect  tide.  When* 
they  come  to  take  the  conveyance,  they  recite  the  aetda^ 
ment,  and  this  clause  of  the  Act;  omitting  all  notice  of  ^ 
other  clauses :  they  state,  that  this  money  ha4  been  uf^on 
petition  paid  into  Court,  and  laid  out.     I  must  take  Jt 
therefore,  that  by  the  concurrence  of  all  parties  this  was 
the  method  taken  to  supply  the  irant  of  a  good  title  to 
the  Company.    The  Company  would  have  been  perfectly 
secure,  if  the  trustees  had  sold  the  estate  to  them :  bat 
then  the  trustees  would  have  been  under  an  obligation 
to  invest  the  money  in  land.    The  Company  conceived 
themselves  as  secure  by  pa}ring  the  money  into  the  Bank 
under  this  clause.     At  the  time  of  the  husband's  deatii  ' 
there  existed  a  right  to  call  for  a  re-investment  of  this 
money  in  land.    It  was  in  the  Bank  for  a  mere  temporaiy 
purpose,  at  least  during  Mrs.  Shards  life;  and  theiefoie 
it  cannot  be   considered   as    completely  converted  into 
personal  estate. 


Declare,  that  this  money  is  te  be  considered  as  land ; 
and  that  Mrs.  Shard  is  entitled  to  the  dividends  and 
interest  during  her  life. 
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Rolls.. 

Dec.  2^. 
M'LEOD  V.  DRUMMOND.  1807. 

nnHE  B}U  was  filed  by  two  of  the  executors  of  Qear^    Pledge  by 

Rass^  who  died  in  1786;   stating,  that  Ross  and  Execators  of 
Ogihie,  the  two  acting  executors,  in  London,  (the  Plabi-  ^^^^  ^  the 
tiflb  residing  in  Scotland)  had  deposited  with  the  Defen-  TesUtor  sns- 
a™.,  0»  X)n»«««*.  *,«  l»«d.,  «ong  Ota  «c»i.  ^^H^ 
ties^  to  the  testator  George  Ross,  as  pledges  by  way  of  mQney  from 
seciurily  for  money,  advanced  and  lent  to  Ross  and.  Ogil-  time  to  time 
vie  by  the  Drummonds.    Ross  and  Ogilme  having  become  for  several 
banlqiiptB  in  1804,  the  Bill  prayed,  that  the  Defendants^  years;  the  bill 
the  Drummonds,  may  be  decreed  to  deliver  up  the  three  ^«""8  ?lf^»  «*ot 
bonds,  and  all  other  securities  in.  their  possession,  be^    '  specific  te- 

lobinDir  to  the  estate  of  the  testator,  and  pledged  to  them  ^      '  ^ 

i%»  «  re  co^xecators, 

by  Rou  and  Ogthte.  ^ho  had  not 

previously 
The  cause,  having  been  argued,  stood  for  judgment*     acted. 


7%^  Master  of  the  Rolls.  iao5. 

At  the  hearing  of  this  cause  I  inclined  to  the  opinion,      Dec.  23if, 
that  upon  the  modern  cases  it  was  difficult  to  support 
this  pledge  of  part  of  the  testator's  assets,   made  to. 
secure  a  sum  of  money,  borrowed  by  two  of  his  exe- 
cutors.   1i*he  case,  that  occurred  to  me,  as  bearing  im- 
mediately upon  it|  was  Scott  y.  Tyler  {9G) :  but  upon  an 
attentive  consideration  of  that  and  all  the  cases  I  thinks- 
they  contain  no  principle,  affecting  this  transaction ;  and 

that 

(96)  2  Bro.  C.  C.  431.    2  Die*.  712. 

Vol.  XIV.  Z    < 
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.  M'Lkoo 

« 

DHUMMOND. 


Dlstinctieti  be- 
tWeidti  8)[>ddflc 
and  gederat 
pecuniAry  le- 
^tee,  clann- 
Sbg  UgaitlBt  k 
ptedgd  of  Ae 
as86ts  tty  'die 
^ecQtor. 


that  it  cannot  be  annulled  without  very  materially  varying 
the  rule,  by  which  dealings  of  eitecutors  as  to  assets 
have  been  determined. 

(  The  case  of  Hill  v»  Simpson  (.37 )  was^  perhaps,  ^ 
first;  in  which  a  mere  general  pecuniary  legatee  stte- 
ceeded  in  an  attempt  tp  follow  assets,   aliened  by  tKe 
executor.    In  that  case  it  was    contended*    that   snob 
legatee  could  in  no  case  be  entitled  to  that  relief.  .Cer- 
tainly the  claim  to  it  is  by  no  means  so  stronj^  and 
therefore  not  so  easily  supported,  as  that  of  «  specific 
legatee,  demandiAg  a  specific  thing,  bequeathed  ki  iasL 
In  jthat  instance,  however,  the  circumstances  appeared 
to  be  difierent  from  any,  that  had  occurred,  where  r^ef 
was  refused.    The  assets  had  been  applied,  a  month  after 
the  death  of  the  testatrix,  to  what  the  alienees  knew 
to  be  entirely  and  exclusively  the  purposes  of  the*  eze> 
cutor  himself:  a  considerable  part  of  those  assets  being 
applied  .in  payii^  a  debt,  due  by  the  execfttor  to  tfafm; 
and  other  part  being  employed  in  taking  up  outstanding 
bills,  drawn  by  the  executor  upon  his  own  private  ac- 
count.   In  such  &  dase  I  thought,  all,  wha  were  in  any 
way  interested  in  the  estate,  were  entitled  to  relief  against 
such  a  gross  misapplication ;  and  though  that  was  not, 
as  in  Scoti  v.  Tyler ^  the  case  of  a  specific  legatee^  it  was 
in  some  other  respects,  and  as  to  some  particular  cir 
cumstances,  stronger. 


In  the  present  case  there  is  not,  as  in  Scaif  v.  Tpkr^ 
any  specific  bequest  of  the  bonds,  that  were  jdedgecL 
The  Plaintiffs  here  are  merely  co-executors ;  wb<^  hsT* 
ing  ever  since  the  testators  death,  in  1786,  penDitte4 
the  securities  to  remain  in  the  power  and  custody  of  the 
other  executors,    now  step  in  to  disaffirm    tiheir  act; 

which 

(97)  Ante,  Vol.  VII,  162.    See  the  note^  V,  213. 


M'Leoo 
t?. 
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whk)!  in  the  absence  of  fraud,  expresa  or  impUed,  has  1807, 
the  same  validityy  as  if  all  the  executors  had  concurred. 
Next,  accorduig  to  the  stataiient  of  the  Defendant^  this 
b  not  the  case  of  assets,  deliTcred  m  payment,  as  in  Drvmmond, 
Hill  y.  Simpsou,  or  as  security,  as  in  Sceti  y.  Tyler,  of 
m  debt,  antecedently  due  by  the  executora  to  the  party, 
to  whom  ^e  assets  were  handed  over.  Here,  it  is  said,^ 
the  money  was  advanced  at  the  time  the  pkdge  waa 
BMide.  That  is  a  very  material  fact;  and  I  can  proceed 
fertber  without  having  it  ascertained.  Lord  Thur^ 
'*»  judgment  turns  in  a  great  measure  upon  that  very 
diathiction  between  an  advance  of  money  at  the  time 
and  «  pledge  of  the  assets  for  a  by-gone  debt  of  the 
tzeeutor.p 

I  have  not  found  any  case,  where  money  had  been 
advaMed  at  the  time  to  the  fiiH  value  of  the*  assets, 
and  it  was  ever  called  back.  There  is  no  trace  of  that;, 
axeqpt  in  the  case  oi Humble  v.  jB«//(98);  which  ii^  the 
case  of  a  specific  charge ;  and  therefore  does  not  apply 
to  dna*  That  case  also  was  distinguished  by  Lord  Hard^ 
wkekei  and  disapproved  by  Sir  Jo^efk  JekyU. 


An  inquiry  was  accordingly  directed,  under  what  cir- 
cumstances the  bonds,  in  the  pleadings  mentioned,  were 
deposited  by  the  Defendants  Ross  and  Ogilvie  with  the 
other  Defendants ;  and  particularly  whether  they  were 
deposited  for  money,  advanced  at  the  respective  times 
of  such  deposits,  or  for  any  debt  or  debts,,  antecedently 

due. 

The 

(98)  2  Vern.  444.     1  Bro.  P.  C.  71. 
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1807.  The  Master  by  his  Report  stated^  that  Ross  and  Ogfl- 

^^^^  vie  had  for  several  years  occasionally  borrowed  money 

^^  from  the  Drummonds;  upon  which  loans  they  usually 

DKummOnd.   gave  their  own  bond  or  note;   and  deposited  bonds  or 

securities  for  money  in  their  possession  by  way  of  cot- 
lateral  security.    The  Report  then  stated  several  trans* 
actions  off  that  nature  since  1792;  the  last  in  1801;  in 
which  the  bonds,  which  were  the  subject  of  Ibe  Bil}» 
were  made  a  collateral  security :  and  that  all  these  de- 
posits were  for  advances,  made  at  the  time,  not  for  ante- 
cedent debts  :  viz.  a  bond  of  Lord  D.  to  the  testator  finr 
5000/.,  deposited  in  1792,  with  others,  as  a  collateral 
security  for  10,000/.  then  afivanced ;  which  was  paid  io 
1796;  and  that  bond  was  again  deposited  in  that. year 
upon  two  advances  of  6000/.  and  5000/. :  another  bond 
of  Lord  D.  for  4200/.,  deposited  in  1797.    Some  part 
of  those  sums  were  paid,  and  part  remained  doe,  ia 
1798;  when  another  deposit  occurred  upon  an  advance 
of  10,000/. ;  and  the  last  was  upon  an  advance  of  700(NL, 
in  1801.    The  two  bonds  of  Lord  D.  and.  cme  other 
bond  were  the  subject  of  this  cause.    In  one  instance^ 
in  1796,  'a  memorandum,   indorsed  upon  the  bond,  ex- 
ecuted by  Ross  and  Ogilvie,  stated  the  deposit,  as  a  eot- 
lateral  security  for  the  re-payment  of  5000/.,  of  Lord  D.'s 
bond  in  favour  of  the  late  George  Ross,  for  the  sum 
of  5000/.,  bearing  date  the  24th  of  December,  1782; 
'^  which  we  hereby  promise  to  assign  to  them  as  from 
**  ourselves^  as  also  executors  of  the  said  George  Ross, 
whenever  they  require  the  same.'* 


€€ 


Upon  this  Report  the  cause  was  again  argued.  , 

Sir  Samuel  RomiUy,  Mr.  Fonblanque,  and  Mr.  Co^, 
for  the  Plaintiffs. 


There 
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There  is  no  decision,  that  *  executors  can  under  any         1807. 
rarcnmstances  part  with  a  chose  in  action  of  the'  tes- 


tator, so    as    to    £^ve  a  right   to    hold    it,   discharged  ^ 

from  the  engagements,  to  which  the  testator  was'  ori-  Drummond. 
Biiindly  Uable.  In  all  the  cases,  that  have  occurred,  even 
HiU  y.  Simpson  {9d\  the  property  was  actually  as- 
ligned ;  the  executors  had  devested  it  entirely,  and  had 
dransferred  the  legal  estate,  either  as  a  mortgage,  or 
B  some  other  way ;  but  the  effect  of  an  assignment 
iipmi  a  chose  in  action  b  merely  to  make  the  as- 
ngnee  a  sort  of  trustee ;  who  must  endeavour  to  reduce 
i  ipto  possession ;  must  bring  an  action  in  the  name  of 
hie  executor;  and  must  treat  the  subject  as  assets;  and 
i  would  be  extraordinary,  that  an  executor,  requiring 
pKmey  for  the  pajrment  of  debts,  should  select  choses 
m  action;  at  the  same  time  giving  his  own  bond. for 
lie  amounts  The  assignee  must  know  the  circuihstanoes ; 
Old  takes  it,  subject  to  every  equity,  that  can  be  opposed 
obhn.  The  true  distinction  for  this  purpose  between  a 
dedge  and  a  sale  is,  that  the  executor,  making  sale,  may 
le  considered  as  pressed  by  necessity  in  the  execution  of 
lis  trust:  a  conclusion,  that  cannot  have  place  upon 
iledges  from  time  to  time,  composed  among  other  pro- 
porty>*of  SL  chose  in  action^  part  of  the  assets.  In  order 
p,he  satisfied,  whether  there  was  a  necessity  for  pledging 
he^  bonds,  which  thp  Defendants  must  have  known  to 
ie  assets,  they  were  bound  to  inquire,  at  least,  whether 
here  were  debts  outstanding.  The  Report  ascertains, 
iukt  money  was  advanced  at  the  time  of .  the  deposit: 
lut  it  was  made  on  account  of  advances  from  time  to 
ime:  not  as  a  pledge  of  a  particular  bond  for  a«sum 
>f  money,  advanced  at  that  time  ypon  the  credit  of  that 
M>nd.  The  evidence  from  the  nature  of  the  transaction 
B,  tbsit  they  were  raising  money  for  themselves ;  not  as 
xecutors.    Their  express   undertaking  to    assign   at  a 

fulur^ 
(90)  Ante,  Vol.  VII,  162. 
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1807.         fioture  timcj  in  their  character  of  execntori,  is  very  ma- 
terial. 


H'Lbod 

V 

Drummomd.  Mr.  Riehardg^  Mr.  Hari,  and  Mr.  Dowdeiwdl,  ton 

the  Defendants. 
The  distinction  between  an  assignment  in  fact  and  an 
equitable  assignment,  as  of  a  leasehold  Estate  by  a 
deposit  of  ^deeds,  is  a  difference,  not  in  sense  and  sab- 
stance,  bat  merely  as  to  the  remedy.  An  executor  mayi 
by  this  species  of  assignment,  by  deposit,  dispose  of 
the  assets,  so  at  to  give  a  right  of  action  to  another 
person  in  the  name  of  the  executor.  These  inatrumentB 
were  incapable  of  legid  assignment:  the  mere  dqiosit  is 
an  undertaking  to  assign;  which,  in  Equl^,  operailes  at 
an  assignment.  The  &ct  that  these  two  execntora  had 
been  permitted  by  the  others  to  use  these  bondd  as  diek 
own  property,  £rom  the  year  1786  was  strong  evideooe 
of  their  right  so  to  use  them.  Executors  are  preowiied 
to  act  honestly  in  the  execution  of  their  trust ;  unlesB 
some  reason  for  the  contrary  presumption  appears.  They 
might  haye  used  the  assets  as  their  own,  having  paid  for 
diem  by  their  own  advances.  In  ffiU  v.  Sm^f^tm{Vn) 
the  short  period  of  time  was  a  very  material  ingredieBt; 
forming  a  strong  distinction  from  this  case ;  in  wUdi 
Ross  and  Ogihie  were  so  long  permitted  to  deal  with 
this  property.  What  equity  have  these  Plaintifia  to  draw 
back  these  securities,  so  dealt  with,  as  it  mUst  be  taken, 
with  their  assent,  by  persons,  having  equally  with  them 
the  legal  title.  In  all  the  cases  except  Hill  v.  Simps(m 
there  was  fraud.  Lord  Harchoicke,  according  to  a  fiill 
manuscript  note  of  Nugent  v.  Giffard,  and  Lord  Tkmr- 
low,  m  Scott  V.  Tyler ^  seem  to  consider  cdBusionwidi 
the  executor  a  necessary  ingredient  for  the  purpose  of 

get^ 

(JOO)  Ant©,  Vol.  VII,  152. 
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getting  back  the  assets.    I^jfiill  Y^Sitap^an  tber^  w^  1807^ 

perhaps,    no  fraud,   but  gross  negligence  and  w^M^t  pf  luwf^ 

<^mmon  caution.    Here  the^e  ca^i  b^  x\o  inpputation  pf  ,,, 

Iraud ;  and  in  this  interval  the  Defendants  might  fairly  Paummomd^ 
preeumej  that  all  the  debts  had  been  paid.  • 

Sir  Samuel  Rondliyt  ii|  Reply. 
The  particular  nature  of  this  case  raises  a  questbn 
of  very  considerable  importance.  The  case  upon  a  iial^ 
turned  upon  the  necessity,  that  the  executor  must  hav^ 
the  power  of  selling  the  property;  and  one  executor; 
otherwise  no  person  could  deal  with  an  executor :  but 
bow  does  that  prineiple  apply  to  a  ch^sc  in  action  f  In 
that,  instance  one  executor  cannot  transfer  the  sam^  righ| 
as  all:  it  is  necessary,  that  ajl  should*  join,  in  order  tq 
give  the  right  to  use  th^  nam^s.  ^^rel^asia  by  some  • 
woiild  bar  the  action  of  the  assi^iee  of  the  others.  It 
f^Hdd  not  be  necesi^ary  to  sell  chases,  ij^  action  3  and  th^ 
inuai  course  of  executors  is,  not  to  ^ejj^  debts,  but  to 
ae^  whether  any  thing  can  be  recovered. 

•  * 

.    Tie.  MASTJgiR  qf  the  Rolls  ^ud,  he  should  consider 

^19  cafie>  not  recpUectmg  any,  tb^t  resembled  it;  that  he 

Ibelievpd)  this  was  the  first  instance  of  executors  them* 

fiAve^  coming  forward :  the  question  usually  arising  in .  a 

fxdtf  instituted  by  a  specific  legatee  or  devisee. 


The  Master  of  the  Rolls. 
I  presume,  that  the  Plaintiffs  have  no  legal  means,  by 
.which  they  can  compel  the  Defendants  to  deliver  to  them 
the  possession  of  the  bonds,  or  to  make  compensation 
t>y  damages  for  their  value.  If  the  Plaintiff's  have  any 
legal  remedy,  it  is  unnecessary  for  them  to  come  here ; 

as, 


1807. 
Aug,  \Uh* 


M^Lbod 

V, 
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1807.  aS|   if  the  Defendants  have  obta^led  possession  of  Ae 

bop^s  by  such  a  title,  that  they  have  no  right  at  Law 
to  retain  the  possession,  the  whole  amount  of  the  sum, 
Drum-mono,   secured  by  those  bonds,  might  be  recovered  in  an  action 

of  detinue  or  trover.  If,  upon  the  other  hand,  die 
Defendants  have  the  legal  possession,  of  which  they  could 
not  be  deprived  at  Law,  this  Court  will  not,  except  upqq 
some  equitable  ground,  take  it  from  them.  Mere  defect 
of  title  is  not  a  ground  for  the  interference  of  this  Court 
Whether  the  Court  will  supply  the  defect,  or  not,  is  a 
different  question.  • 

I  do  not  find,  that  any  difibrence  has  been  made  be- 
tween the  power  of  an  executor  to  dispose  in  any  manner 
of  equitable  assets,  and  his  power  to  dispose  of  legal 
assets.  In  the  case  of  Nugent  v.  Giffdrd{l)  it  was 
only  the  equitable,  and  not  the  legal,  term,  that  the  ex- 
ecutor had  assigned  in  payment  of  a  debt  of  his  owbi 
•  and  in /S'co// v.|iry^(2)  the  bonds,  though  capable*df 
assignment,  were  not  in  fact  asisigned ;  and  therefore  the 
bankers  had  not  the  legal  interest :  yet  it  was  held,  that 
the  pledge  could  be  taken  from  them  only  upon-  the 
ground  €|f  implied  firaud;  apd  there  the  deposit  was 
made^  not,  as  in  this  case,  by  the  only  executors,  who  had 
proved  at  that  time,  but  by  one  of  severid  exeeators; 
ay  of  whom  had  proved:  yet  Lord  Thurlow  says (3), 
'^  it  is  of  great  consequence,  that  no  rules  should  be 
^'  laid  down  here,  which  may  impede  executors  in  their 
**  administration ;  or  render  the  disposition  of  the  tes- 
^'  tator's  effects  unsafe,  or  uncertain  to  the  purchaser:  bis 
'^  title,  is  complete  by  sale  and  delivery :  what  becomes 
^'  of  the  price  is   no  concern  of  the  purchaser.    This 

'^  observation 

(1)  1  Atk.  463,  oiled  2  Vet.  (?)  2  Bro.   C.  C.  431.    ? 

269.     Stated  from  the  Ke-  Dick.  712. 

gister's  Book,  4  Bro.   C.  C.  (3)  2  Dick.  726. 
;^36,  Andrewi  v.  Wrigley. 
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?  obflerration  applies  equally  to  mortgages  and  pledges ;  1807. 

and  even  to  the  piesent  instailce;    where  assignable 
^  bonds  were  merely  pledged  without  assignment."  ^^ 

Drumbk>ni>* 
The  circumstances  in  that  case  are  very  different  from 
tfaotie  in  this.    First,  that  was  a  §pecific  •  bequest  of  the         "  mcuon^ 
bonds ;  upon  which  great  stress  was  laid ;  and  in  Mead  n        a       '  ' 
r.  Lord  Orrery  {4)  Lord  Hardwiclce  seem3  to  thinki  that  ^xxzvy  or  freoe* 
residuary  or  general  legatees  are  nevei^  permitted  in  any  ral  legatees, 
case   to  question  the  disposition,    which  the  executors  claiming 
have  made  of  the  assets;  that  creditors  or  specific  le-  against  the  dis* 
gateetf  only  could  do  so ;  and  I  believe,  the  case  of  HiU  Pos^on  of  the 
V.  Simpson  {S)f  decided'  by  me,  was  the  first,  in  which  a  ^*®       ^ 
Hiere  pecuniary  legatee  ever  succeeded  in  following  the 
assets  into  the  hands  of  third  persons.    In  that  instance    ^'"^  *"*  *• 
under  all  the  circumstances  it  appeared  to  me,  that  what  ^^ 

night  be  called  legal  fraud  was  imputable  to  the  bankers,  g^Q^^  i^,  i  ^ 
takiBg  an  assignment  of  the  assets  within  a  very  short  Iq^  franj   in 
period  after  the  death  of  the  testator  in  satisfaction  of  the  legal  sense; 
«B- antecedent   debt  to  them  upon  a  representation  by  viz.  an  assign* 
the  executor,    that  the  whole  was  left  to  him.    If  they  ment,  taken 
chose,  relying  upon  that  representation,  without  looking  verj  soon  after 
into  the  Will,  to  take  an  assignment  of  the  assets  within    ,     ,  ^  *  ^'J[ 
80  short  a  period,  they  took  it  at  the  hazard,  that  there  £x^ciitor    for 
night  be  unsatisfied  demands  upon  the  fund,  an  antecedent 

debt  from  him. 
Next,  the  circumstance,  that  the  assignment  is  made,  on  his  repre- 
not  as  a  pledge  for  money,  about  to  be  borrowed^  but  for  *®ntaiion,  that 
an  antecedent  debt,    seems  to    me  extremely  material.  [Jj  ^'^^'jj^ '^•" 
Therefore,  I  directed  an  inquiry,  to  ascertain,  how  that 
£ict 'stood  in  thb  case ;  and  it  turns  out  to  be  as  the  De« 
fendants  had  represented  it.    Lord  TTiurlow,  in  ScoH  v. 
'Tyler,  seems  to  have  conceived,  that  much  depended  upon 
that  circumPstance;  observing  (6 ),  that  three  years  after 

the 

(4)  3  Aik.  235.  (6)  2  JH^k.  726,        . 

ip)  Ante,  Vol.  VII,  152. 
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1807.         t^e  death  of  the  testator  the  bankers  took  these  effeclsi' 
which  they  must  know  had  been  the  testator's^  from  her, 
whom  they  also  knew  to  be  his  executril,  not  by  pur-* 
Drummond*   chase  with  money,  then  advanced,  not  as  a  pledge  for 

money  then  lent;  but  as  a  pledge  foradebt,  contracted 
with  tihem  before,  on  her  own  accoimt*  Indeed,  when 
the  inquiry  is,  whether  the  party,  taking  the  assets  of  the 
testator  by  means  of  such  a  pledge,  is  or  is  not  guilty  of 
fraud,  it  seems  very  material,  whether  he  is  endeayouring 
to  procure  to  himself  payment  of  a  debt,  already  due, 
and  which  the  executor  has  no  means  of  pitying  with  his 
own  money,  or  is  exercising  a  choice,  wheth^  he  wiB 
or  will  not  lend  his  money  upon  the  pledge,  dien  cffeted 
to  him.  Undoubtedly  suspicion  of  fraud  must  always 
arise,  where  a  party,  having  a  debt  due  to  him  by  die 
executor,  takes  in  satisfaction  of  that  debt  the  anets^ 
which  he  knows  belong  to  the  executor  only  in  that  cba* 
racter:  but,  where  a  man  is  appHed  to  for  a  loan  of 
money,  there  is  no  motive  to  fraud.  He  may  keep  his 
money,  if  not  satisfied  with  the  security.  He  has  no 
interest  in  advancing  his  money  upon  a  doubtful  secnri^, 
and  taking  iiis  chance  of  getting  it  back  by  means  of 
rendering  that  security  available. 

Lord  TAuriow  in  the  deliberate  judgment,  which  he 
pronounced,    would  not   have  laid  stress  upon  circum« 
stances,  immaterial  to  the  result.     But,  besideo  those 
already  mentioned,  theve  are  others,  which  distingvish  the 
two  cases.    There  the  testator  himself  had  deported  the 
bonds  with   the  bankers  before  his  death  for  custody. 
The  executrix,  a&er  his  death,  entered  into  trade  upon 
her  own  account ;  and  in  the  course  of  that  trade  becaine 
largely  indebted  to  them  for  advances  to  enable  her  to 
,  carry  on  that  trade.    They  then  opened  the  box ;  took 
out  those  bonds ;  and  they  were  handed  over  as  a  security 
for  her  debt.    They  were  the  bankers  of  the  testator. 

He 
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He  was  an   opulent  man:    therefore   his  executrix  was  1807. 

bound  to  assent  to  that  specific  legacy ;  and  had  no  right 
to  deal  with  it  as  assets. 


IMaLbod 

V. 

Drommomd. 


But  in  this  case  the  application  to  pledge  these  bonds 
was  six  years  after  the  testator's  death :  the  first  sub* 
sisting  pledge  ten»  and  the  last  fourteen,  years  afterwards. 
Lord  Hardwicke  raises  every  possible  presumption  in 
favour  of  the  right  of  the  executors  to  deal  with  the 
assets  as  his  own ;  such  as  that  they  might  be  in  ad- 
vance: so  as  to  have  made  the  assets  their  own:  Mead 
v.Lord  Orrery {7 \  NugetU  v.  Gifford{%).  There  is 
no  case,  approaching  the  present  in  its  eirciunstancesy  in 
which  the  party«  dealing  with  the  executor,  has  been  de- 
prived of  the  benefit  either  of  an  assignment,  or  a  pledge ; 
and  there  is  no  principle,  upon  which  the  Court  can  de- 
prive these  Defendants  of  the  benefit* of  this  pledge, 
without  holding  broadly  and  generally,  that  no  man  can 
adviEince  money  upon  a  bond  or  other  chose  in  action 
6f  the  testator  without  implying  a  firaudulent  collusion 
with  the  executors  to  misapply  the  assets.  Lord  Thur^ 
low  in  every  part  of  his  judgment  excludes  that  pro-' 
position:  indeed  it  was  not  even  advanced  in  the  argu- 
ment. 


The  Bill  was  dismissed  without  costs  ( 9  )• 

(7)  3  Atk.  235.  celhr,  post.  Vol.  XVtl,  162. 

(8)  1  Atk.  463.  Keene  v.  Roln^ts,    4  Madd. 

(9)  The  Decree  affirmed  on      332. 
Apfeiifhy  Lord  Etdon^Ckan- 
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1807.  PAICE  V.  THE  ARCHBISHOP  OF  CANTER- 

JWjflwA  BURY. 

andll/A. 
Constraction       TkMARY  WILKES  by  her  Will,   dated  the  18th  of 
of  a  Will,  with      ^Jirfy,  1800,  appointing  Jdseph  Pake,  John  Waine- 
this  residaarj    ^gj^igj^^^  .^^j  James  Boudon,  jointly,  or  the  surviTors  or 
•^  th   "Ra  gurvivor   of  them,  executors   and  executor  of  her  Will, 

•*  ders  of  mv  S^^^  ^  them,  or  the  survivors,  &o*.  all  her  real  and  per- 
*'  different  Be-  sonal  estates  and  effects  whatever,  of  which  she  may  die 
"  quests/'  to  possessed,  in  trust  for  the  following  purposes :  to  pay  aD 
Trustees  for  her  just  debts  and  funeral  expences,  and  then  the  le- 
charitable  par-  gacies  herein  and  in  the  manner  hereinafter  mentioned: 
poses ;  **  and  Yier  house  in  Grosvenor  Square  to  be  sold,  with  9U  die 
**  *°^  jfi  #f  "t^  furniture,  except  what  she  specified  as  bequests;  and  the 
"  c  mmit  to  Produce  of  such,  sale  to  be  first  applied  in  payipg  a  moii* 
**  the  Discre-  S^S^  >  ^"^  ^^^  remainder  to  be  appropriiU^d  to  the  ge- 
**  tion  of  my  neral  purposes  of  her  Will.  She  then  gave  and  be- 
"  Executors ;"  queathed  to  Paice,  his  heirs^  and  assigns  for  ever,  her 
as  passing  the  .     .  house 

general  residue. 

by  the  former  words  to  the  Charity,  qot  by  the  latter  to  the  Executors; 
who  would  not  under  those  words  have  been  trustees  for  the  next  of 
kin :  the  devise  for  the  Charity  void  as  to  real  Qstate,  or  persoual 
connected  with  land,  as  leaseholds  and  mortgages,  by  Stat.  9  Geo.  Ih 
c.  36.    The  charges  upon  the  Fund  apportioned  accordingly. 

Under  a  trust  by  Will  for  Charity  the  disposition  must  be  by  a 
scheme  before  the  Master :  hut  if  the  object  is  Charity,  and  bo  trust 
interposed,  it  is  by  Sign  Manual. 

A  payment  for  Mourning  Rings,  though  not  directed  by  the  Will, 
allowed  under  the  discretion  given  to  the  executors. 

Devise  in  these  terms,  **  I  give  toii.  nfy  farm  and  lands  at  R.  to 
**  him,  his  heirs  and  assigns  for  ever  and  i  also  give  to  A.  my  farm  aud 
**  Manor  of  £.*'    An  estate  for  life  only  in  the  latter. 
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bouse  in  Grciceehurch  Street^  charged  with  an  annuity  1807. 


of  20/.  to  an  old  servant  for  life :  and  she  gave  and  be-         ^ 

^ueathed  to  Wainewright  and  Boudon  1002.  each.     The  ^^ 

testatrix  then  gave  various  .directions  for  the  dbposition  The 

rf  her  property,  real  and  personal.    Among  the  legacies  Archbishop 

ihe  gave  to  her  cousin  Mary  Hay  ley  Baker  1500/.  Sper  ^ 

cent.  Consolidated  Bank  Annuities :  but  in  case  of  her 

lying  unmarried,  or  marrying  without   consent  of  her 

parents,  or,  if  they  were  not  living,  the  approbation  of 

the  trustees,  she  bequeathed  the  said  sum  "  to  the  re- 

^  mainder  hereafter  specified  in  this  Will."   She  also  gave 

EUid  bequeathed  unto  the  before-named  Joseph  Paice, 

Tqhn  Wainewright ^  and  James  Boudon,  **  as  trustees  in 

''  general  of  all  my  property,"  the  sum  of  3400/.  of  her 

ftibresaid  3  per  cents,  to  pay  the  dividends  to  Miss  Har-' 

riei.Wilkes;  and  in  case  of  her  marrying  with  the  coih 

Bent  of  the  before-named  trustees  the    said  sum  to  be 

transferred  to  her  absolutely :  but  if  she  dies  unmarried, 

then  that  she  should  only  have  at  her  disposal  by  bequest 

8000/.  of  the  aforesaid  3400/. ;  and  that  the  remaining 

BOlii  of  1400/.  stock    should  go  '^  as  I  shaU  hereafter 

'•^  direct." 

The  testatrix  then  gave  and  bequeathed  under  the 
beforc^mentioned  trust  the  sum  of  1550/.  to  the  widow 
of  John  Barroit ;  to  pay  her  father  25/.  a-year  out  of 
the  dividends  during  his  life;  and,  if  she  died  first,  the 
trustees  to  pay  the  whole  dividends  to  the  father :  but 
Gifter  their  decease  she  gave  and  bequeathed  the  afore- 
laid  sum  of  1550/.  "  to  the  remainder  of  my  Will  as 
^'hereafter  specified." 

After  some  other  legacies  she*  gave  two  sums  of 
1500/.  stock,  bequeathed  to  different  persons  for  life, 
ifter  the  decease  of  both  legatees  ^*  to  the  general  re- 

"  maiif^der 


of 
Cantbbbubt 
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1807.  "  mainder  of  my  WiU.**     The  testatrix  then  made  0ie 

.^T^^  followinff  dense: 

Faice  * 

The  ^'  I  give  and  bequeath  to  the  Reverend  Henry  Taylor 

Arcbbishop  <<  my  farm    and   lands    at  Boyslon  in  LtncolnMre  t» 

**  him  his  heirs  and  assigns  for  ever  and  I  ako  give 
^'  and  bequeath  to  the  said  Reverend  Henry  Taylor  ay 
<^  farm  and  manor  of  Eythome  Court  in  the  county  of 
''Kem:' 

■  • 

The  testatrix  then  gave  some  small  I^ades;  anddi- 
rected^  that  her  house  in  Red  Lyon  Street ^  and  all  her 
other  property  in  London^  should  be  sold,  *'  and  the 
'*  pj^oduce  applied  to  the  general  purposea'*  of  her  WHl; 
^and  after  some  farther  legacies^  specific  and  pecuniaxj, 
flroeeeded  thus: 

/'  All  the  remainders  of  my  different  bequests  I  gife 
*'  and  bequeath  to  the  Archbbhop  of  Canterbury  and  to 
'*  the  Archbishop  of  Yori  for  the  time  being  in  tnut 
^*  for  charitable  purposes  and  any  thing  not  speoifii^A  I 
''  commit  to  the  discretion  of  my  executors." 


Then^  after  some  legacies  to  servants^  she  concluded 
thus: 


St 


I  desire  my  executors  to  make  some  donation  out 
of  my  property  to  the  poor  of  the  different  places 
''  where  I  have  estates  besides  those  already  mentioned  ;** 
desiring  Paice  to  accept  the  pictures,  not  otherwise 
mentioned. 

The  testatrix  died  m  1802.  The  Bill  was  filed  by  the 
executors.  The  Archbishops  of  Canterbury  and  York 
by  their  answer  decline  to  act  personally  in  the  trust; 
but  upon  the  death  of  the  Archbishop  of  Canterbury 

his 
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htt  successor  by  his  answer  to   the  supplemental  Bill         1807. 
Moepted  the  trust.  ^^"^ 


«• 


The  usual  accounts  having  been  directed,  the  cause  The 

eame  on  upon  Exceptions,  and    for  farther  directions.  Abchbishop 
One  Exception,  taken  I?y  the  Plaintiffs,  was,  that  the  CAWTJOBiaiY^ 
sum  of  9SL  18f*  6d.  paid  by  him  for  mourmng  rii^s, 
distributed  among  the  relations  and  friends  of  the  tea-; 
tatrix,  was  not  allowed. 

The  questions  upon  &rther  directions  were,  first,  as 
to  the  general  residue ;  whether  it  passed  under  the  be- 
quest to  the  Archbishops  of  Catderbury  and  York  for 
ch^rilable  purposes ;  or  to  the  executors  under  the  words 
^  any  thing  not  specified  I  commit  to  the  discretion  of 
^  my  executors  ;**  or  to  tiie  next  of  kin,  as  undisposed 
of. 

2dly,  If  the  general  residue  passed  under  the  re- 
mainder to  the  Archbishops  for  charitable  purposes, 
whedier  the  money,  produced  by  the  sale  of  the  lease- 
hold house  in  Grosvenor  Square^  and  freehold  estates  in 
London,  were  liable  to  any  part  of  the  debts,  legacies, 
and  costs. 

.  ■ 

3dly,  Whether  the  Defendant  Tat/lor  under  the  devise 

of  the .  estate  of  Eythorne  took  an  estate  for  life  only, 

or  in  fee. 

Sir  Samuel  RomiUy  and  Mr.  Wainewright,  for  the 
Plaintiffi. 
The  trust  for  charitable  purposes  under  this  Will  is 
4^nfined  to  the  reversion  of  certain  particular  interests 
specified;  and  does  not  comprehend  the  general  residue; 
yhich  the  executors  take  by  law  ;  to  be  disposed  of,  as 
they  shall  think  proper,  under  the  direction,  expressed 

in 


368  CASES  IN  CHANCERY^ 

1807*         ^^  thesfe  words :  "  and  aily  thing  not  specified  I  eommit 

to  the  discretion  of  my  executors.*'     In  three  of  the. 


ti 
l^AICB 

^^  legacies    particularly  the    expression^   though  not  pre- 

Ilie  cisely  the  same,  points  clearly  to  a  specific  remainder  in 

A«CHBiSH0P   terms,  not  applicable  to  the  general  residue.    As  to  the 

Cantsrburt  ^^^°*  ^^  *^®  °®**  ^^  ^^*  *^^®  Wm  raises  the  strongest 

inference  against  intestacy  as  to   any  part   of  the  pro* 
perty, 

Mr.  Richards,  for  the  Archbishops  of  Canterbury  and 
York,  claimed  under  the  trust  for  charitable  purposes. 

Mr.  Alexander,  Mr.  Hart,  and  Mr.  Thomson,  for  the. 
next  of  kin,  contended  with  the  Plaintifis,  that  the  be- 
quest to  the  Archbishops  for  charitable  purposes  wiw 
limited  to  interests  in  remainder  of  the  specific  bequests ; 
and  did  not  embrace  the  general  residue;  that  the  ex- 
*  pression,  ''  commit  to  the  discretion "  of  the  -executcm, 
does  not  import  gift ;  but^  on  the  contrary,  that  they  tie 
not  to  take  for  their  owp  benefit ;  and  consequently,  no 
object  being  pointed  out,  they  must  be  trustees  for  die . 
next  of  kin* 

Sir  Arthur  Piggott,  for  the  Defendant  Taylor,  chdnied 
under  the  devise  to  him  the  estate  of  tlythorne  Court 
in  fee. 

The  Lord  Chancellor. 
Some  parts  of  this  *  case  admit  no  doubt.  As  to  all 
real  estate,  devised  to  charity,  and  personal  estate,  con- 
nected with  land,  as  leaseholds,  and  mortgages,  the 
disposition  is  void  under  the  Statute  ( 10).  As  to  the 
farm  and  manor  of  Eythome  Court,  the  reversion  is 
either  intended  to  be  given  the  Archbbhops,  or  to  the 

executorsy 

(to)  Stat  0  Geo.  II.  c.  36. 
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iutentoTs,  or  it  must  go  to  the  heir.  It  is  very  difficuU  1607. 
o  say,  it  was  not  intended  to  go  to  the  Archbishops ;  if  -p^"^*^ 
he  technical  construction  of  the  term  "remainder'*  is  v.      • 

0  be  adopted ;  aild  then  it  is  ill  given :  the  object  of  The 
hat  disposition  being  charitT*    If  it  was  intended  to  go  Aechbwhop 
D  the  executors,  but  not  for  their  own  benefit,  it  must  rj  a  jrpRHrfuRT 
eault  to  the  heir  at  law ;  as  it  must,  if  not  disjposed  of* 

Hie  only  question  upon  this  devise  is,  whether  the  word 
'  o^"  has  precisely  the  same  operation  as  the  addition 

i   * 

if.  the  words  "his  heirs  and  assigns  for  ever,*'  in' die 
ie^ise  of  the  other  estate,  immediately  preceding.  Upon 
eflection,  though  I  believe,  the  Court  o(  King^s  Bench 
mwe  gone  as  far  in  the  construction  of  the  word  "  also  " 
8  Sir  Arthur  Piggott  contended,  it  seems  to  me,  that  all 
he.  old  rules  against  disinheriting  an  heir,  except  by  • 
•hun  words  or  necessary  implication,  are  gone,  if  such  a 
bnatruction  is  to  prevail.  My  opinion  therefore  is,  that 
bis  devisee  took  an  estate  for  life  only  in  the  failn  and 
ianor  of  Eythome  Court  {11). 

m 

The  next  question  is,  whether  two  residues  are  con- 
tituted  by  this  Will :  besides  the  *  general,  residue,,  the 
smain3er*to  the  Archbishops  of  Canterbury  and  York 
f  the  difierent  bequests ;  or,  whether  Xhey  take  the  ge- 
eral residue ;.witii  a  discretion^  given  to  the  executors. 

1  certain  cases:  but  the  manner,  in  which  that  dis- 
retion  is  to  be  exercised,  not  prescribed.  There  are 
ords  and  peculiarities  enough  in  tiie  Will  to  create  much 
nplexity:  but  I  think,  it  is  a  Will,  that  does  not  give 
le. general  residue  in  such  a  way,  that  the  next  of 
in  or  the  executors  can  take  it ;  and,  if  the  question 
as*  between .  the  executors  and  the  next  of  kin  only» 
leire' would  be  great  difficulty  in  saying,  the  executors 
lemselves  should  not  take  it;  for  no  case 'has  gone  the 
Dgth  of  hplding  executors  to  be  trustees  for  the  next 

of 
(11)  Doe  on  dek.  of  Crutekfitid  r.  Vtarce,  1.  PH.  353. 
Vol.  XIV.  A  A 
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1807.   '      ^  I^in  under  a  lequert  for  such  ptnrposes  as  they  slyJI 

'^'^  m  their  discretion    think   fit.     If,  "9^  in  the   case  k 

^tr^         fi?j^y(12),    the  testator  declares,  that  he  gives  it  ia 

The  tms^  'and  then  does  not  declare  the  trast,  or,  as  k 

ARcifpfSiN>p   Morice  x.  The  Bish<y)  of  Durhiam{li\  the  trust  de- 

•  ^  clared  fails,  the  executors,  being  dearly  intended  not  to 

have  the  benefit,  mu^t  be  trustees  for  the  next  of  km: 
Bequest  to  hut  there  are  many  authorities,  that  a  bequest  to  A^  for 
Executors  in  such  purposes  as  he  should  think  fit  is  a  gift  to  hinaelf. 
trusty  but  the  That  must  always  depend  vcpon  the  particular'  terns  of 
trust  not  de.    ^he  WiU.  * 

clared,  or  fail-  '  .  . 

ing,  is  a  trust       — ,.     /•         «  .      *  <• .   -r^r-n     »•       i 

for  the  next  of       -"^"^    •  *  observation  upon  this  Will,  though  not  oow- 

W^^  elusive,  is  always  considered  a  circumstance  of  intentioii; 

D  4  «  J  ^^^  ^^^  testatrix  in  the  beginning  declares,  the  purpose 
xSeQuesv  to  A.m  ^ 

for  such  Dur-  ^  dispose  of  all  her  real  and  'peirsonal  estates  and  eiftctt 

poses  as  he  whatsoever,  of  which  she  may  die  possessed, 'in  trait  ftr 
shall  think  fit  (he  following  purpose^:  I  also  observe,  though  the  ob- 
is for  his  own  servation  is  merely  critical,  that  all  her  devises  ave  de- 
benefit.  scribed  as  bequests :  she  never  uses  the  term  "devise." 

After  the  specific  application  of  the  produce  of  the  house 
and  fumiiure  in  Orosvenor  Square  she  directs  the  re^ 
inaiiider  to  be  appropriated  to  the  general  purposes  of 
her  Will :  viz.  the  debts,  funeral  expences,  and  die  le- 
gacies, not  specificaUy  given ;  and  to  n^ake  good  tk 
residuary  bequest,  whatever  it  is.  In  the  bequest  of 
the.  15002.  stock  upon  the  marriage  or  death  of  Abry 
.  Hayley  Baker  "  to  the  remainder  hereafter  specified  is 
**  this  Will,'" what  is.  that,  if  stress  is  laid  upon  thewori 
*'  remainder?"  Nothing  is  afterwards  specified  as  a  ve- 
inainder  but  the  remainders  of  the  different  bequests  t# 
the  Archbishops  and  others.  There  is  no  doubt,  that  die 
1400^,  part  of  the  S400/.,  the  subject  of  the  next  be 

.  queit, 

(12)  The  Bishop  of  CUiyne  (13)  Ante,  Vol.  K;  3» 

V.  Ypung,  ^Ve^.  W.  •     X,  622.  * 


Paice 
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quest,  would  und^r  the  dire;€tioD,   that  it  shall  go,  as         1S07. 
^4be  shall  hereafter  direct,   fall  into  the  fund,  that  b 
to  iK^  to  the  Archbishops;  for  there  is  no  other  sub- 
sequent direction,  that  can  apply  to  it.    The  expression  The 
as  to  the  next  bequest,  of  1550/.,  "  to  the  remainder   Abchbishop 
*' of  my  Will  as  hereafter  specified,**   imports,  beyond  ^     . 
th^  remainders  afterwards  specified,,  the  general  pur- 
poses of  her  Will:   the  general  residue;  as  I  construe 
it:  tiie  same  as  the  oxpressioa  in  a  subsequent  clause, 
V  to  the  general  remainder  of  my  Will, "   without  the 
words  "  hereafter  specified ; "   and   she  afterwards  re- 
^peats  the  expression  '^  to  the  general  purposes "  of  her 
Will                                                        •                    . 

■  -  • 

There  is  great  difficulty  is  ascertainipg,  what  the  tes- 
tatrix meant  by  the  words  *^  and  any  thing  not  specified, 
^  I  commit  to  the  discretion  of  ipy  executors " :  but  a 
ebostruction  is  called  For  beyond  what  was  ever  desired : 
.  vis.  that  she  means  to  give  all  the  residue  of  the  real- 
end  personal  estates,  except  die  reversion  of  the  estate, 
devised  to  Taylor  for  life,  to  her  executors,  not  for 
their  own  benefit,  but  for  the  next  of  kin ; .  that,  as  it 
Was  left  to  their  discretion,  they  were  not  to  exercise  any 
discretion ;  and  it  was  an  intestacy  as  to  all,  that  was 
not  included  in  the  remainder  to  the  'Archbishops*  I 
am  authorised  to  find  another  construction  firoin  the  great 
anxiety  of  this  testatrix,  not  only  to  give  her  legacies, 
but  in  the.first  devise  to  point  out  the  manner,  ip  which 
every  thing  is  to.be  done ;  in  short,  every  thing  necessary 
to  effectuate  the  purposes  mentioned  she  commits  to  the 
,4iscretbn  of  her  executors.  That  cMstruction,  though 
forced,  \A  much  more  authorised  than  that  the  general 
residue  is  not  comprehended  in  the  words  of  the  gift 
to  the  Archbishops.     Therefore,  after  the  donation,  to 

• 

be  made  by  the  executors  to  the  poor,  the  extent  of 
which  is  almost  unlimited,  the  general  residue  is  to  go  .  . 

» 

to  charitable  purposes^  and  must  be  the  subject  of  a 

A  A  2  scheme 


■» 


3t2 
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sdhetaie  before  the  Master.  '  Where  the  bequeiR;  is  id 

trustees  for  charitable  purposes,  the  disposition  miist-be . 

^^  in  that  mode ;  but,  where  the  object  is  charity,  withool 

The  a  trust  interposed,  it  must  be  by  Sign  Manual.     That  m 

Arch  BIS  HOT  the  distinction,  which  I  adopted  in  the  cas€^  of  Moggridge 

®'.  V.  ThackweU{lA^\         •       . 

CANTKRBUJiT  ^       ' 

•  »  « 

In  such  a  case  as  this  I  think  the  rings,  which  are  A^ 
subject  of  the  exception,  were  in  the  disicreticm  of  Ibe . 
executors. 

V 

The  isame  arratigement  mtist  take  place  by  apportiinif* 
ment  of  the  charges  between  the  funds,  as. in  the  case  « 
The  Attorney  General  y»  l^ord  Winchehea  (15). 


The  Decree  must  declare,  that  the  real  estate,  ia» 
eluding  the  reversion,  of  the  estate  of  Eythome  CoMrt; 
expectant  jupon  the  estate  for  life  of  Taylor,  did  not 
pass  to  the  Charity^  I  will  not  decide,  that  upon- At. 
wprd  ^*  also*'  words  of  inheritance  can  be  implied:  Iml 
I  will  give  the  devisee  an  option  to  have  a  case. 

(14)  Ante,  Vol.  VII,  36.        IV,  642.     CurtU  v.  Buttm, 
(16)    3   Bro.   a  C.    373.      post,  637. 
.  Hotrse  v..  CAopmaii,  ante,  Vol. 


1807. 
Dee.  8<A. 
Relddaary 
clause,   **  to 
^*  be  divided 


GARRICK.  ©.  LORD  CAMDEN. 
PATTON  V.  JONES. 

JJAVID  GARRICK  by  his  WiU,  dated  the  «4ili  of 
September,  1778,  devised  to  his  trustees  and  executors 

his 


"  amongst  my    . 

*^  next  of  kid  as  if.I  had  died  intestate  :"  a  bequest  to  the  next  of  kior 
as  they  would  take  under  an  intestacy;  and  Uie. widow  is  not  one.  of 
the  **  next  of  kin  "  in  the  ordinary  sense  2  or  in.  the  sense,  in  wluck 
the  testator  nsed  the  words. 
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his  houses  at  Hampton  and  in  the  i^cfe^/it,  with  the 
appurtenances  and  the  pictures^  furniture,  &c.  in  trus^ 
for  bis  wife  Bva,  Maria  Garrick  for  her  hfe^  for  her 
own  residence.  He  gave  to  his  wife  all  his  household 
linen^  plate^  the  chini^i  carriageis  and  horae?^  and  stock 
ui  the  cellars  at  .both  houses,  1-000/.  to  be  paid  imme- 
diately after  his  death,  and  the  farther  sum  of  5000/. 
to  be  pai4  to  her  twelve  months  after  his  decease,  with 
interest  at  four  pet  cent.  He  also  gave  his  wife  an 
annuity  of  1500/.  for  her  life,  to  be  paid  quarterly,  to 
her  sole  and  separate  use ;  and  declared  his  request  and 
desire,  that  she  shall  continue  in  England  \  and  makp 
Hampton  and  the  Adelphi  her  chi^f  places  of  residences 
but,  if  she  should  leave  England^  and  reside  beyond  sea^ 
or-  in  Scotland  or  Ireland^  he  revoked  and  made  void  all 
the  devises  and  bequests  to  her  or  for  her  ui^i^  herein 
before-mentioned ;  and  instead  thereof  gave  he^r  only  a 
cjear  annuity  of  jiOOO/.  for  Ufe,  payable  quarterly*  l[\\e 
Will  then  proceeded  dius : 


1807. 


Garrick 

Lord 
Camobk. 
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it 


it 


**  Provided  nevert'heless  and  I  do  hereby  declare,  that 
the'  provision,  hereby  made  for  my 'wife,  and  the  le-t 
'*  gacies  and  bequests  hereby  given  to  her,  are  meant  and 
''  intended  to  be  in  lieu  of  and  full  satisfaction  for  the 
*^  dividends,  interest,  and  profits,  of  the  sum  of  1Q,000/. 
''  which  by  our  marriage  settlement  is  to.  be  paid  and 
"  agreed  to  be  invested  in  stocks  or  securities  for  the 
"  purposes  therein  mentioned,  and  also  ia  bar  and  full 
**  satisfaction  of  her  dower  or  thirds  at  common  law, 
which  she  may  be  J  entitled  to  out  of  my  real  estates. 
Avid  I  farther  deplare  it  to  be  my  express  condition  an- 
^*  nezed.  tp  the  ^aid  legacies  and  bequests  so  given  to 
^.my  wife  that|  if  she  shall  not  within  three  calendar 
month's  next  after  my  decease  testify  her  consent  in 
writiqg  to  my  executors  to  take  under  this  my  Will, 
and  to  relincjuish  all  claim  to  the  interest  and  divi- 

*  "  dend^ 


ft 


ti 


a 


ti 


it 


374 


CASES  IN  CHANCERY* 


1807. 


€t 


Garrick 

Lord 
Camdbk. 
Patton 

XOMB^. 


dends  of  the  said  10,000/.  mentioned  in  'our  mmiagt 
^'  settlement,  then  and  in  such  case  all  the  anmnties^ 
"  legacies,  devises,  and  bequests^  to  her;  or  for  her  be- 
*'  nefit,  herein  before-mentioned,  shall  become  null  and 
**  void,  and  the  annuities  herein  before  given  to  her  shaH 
"  sink  into  and  become  part  of  my.  estate." 

And  from  and  after  the  decease  of  his  wife^  or  firom 
and  after  the  determination  or  forfeiture  of  her  interest 
in  the  premises,  as  aforesaid,  the  testator  directed  his 
trustees  to  sell  his  houses,  &c.  at  Hampton  and  die 
Adelphi,  and  the  pic{iures,  &c.  and  turn  the  same,  into 
money  upon  the  trusts,  and  for  the  purposes,  hereinafter 
mentioned. 


The  testator  then  &ave  and  devised  a  hpuse  and  fiir- 
mture  at  Hampton,  and  all  other  his  lands  in  the  parish 
of  Hampiort,  ( except  those  given  to  or  for  the  use  of  his 
wife),  to  his  nephew  David  Garrici,  his  heirs,  exe- 
cutors, &c.  He  gave  and  devised  his  manor  of  Hendaih 
with  the  advowson,  and  all  other  his  manors,  messuages, 
lands,  &c.  to  his  trustees,  upon  trust  to  sell,  audi  to 
place  out  the  money  upon  Government  or  real  security, 
in  trust,  and  for  the  purposes,  hei*einafter  menti(»ied. 
After  some  specific  legacies,  including  to  his  wife. the 
choice  of  his  books  to  the  value  of  100/.  he  gave  and 
bequeathed  all  the  rest  of  his  personal  estate  whatsoever 
to  his  trustees,  in  trust  to  be  with  all  convenient  speed 
sold ;  and  out  of  the  money  to  arise  therefrom  and  anjf 

•  *         * 

other  money  or  personal  estate  in  the  first  place  to  pay 
the  said  legacies  of  1000/.  and  5000/.  to  his  wife ;  and 
the  residue  to  be  placed  in  Government  or  reil  security, 
upon  trust  out  of  the  dividends,  interest,  &c.  to  pay  ^o 
his  wife  the  said  annuity  of  1500/.  hereinbefore  given 
to  her  during  her  natural  life,  as  aforesaid :  and  for  that 
purpose  he  direi;{teil,  that  part  of  his  personal  estate,  and 

of 
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o£  tbe.  money,  to  arise  fym  tbe  wJe  of  his  real  estates, 
sliiM^  be  sejt  apart ;  efficient  for  the  interest  therepf  to 
pay  the  annuities  of  1500/.  or  lOOOi^.  as  tbe  case  may 
happen,  to  his  wife,  during  her  li&,  as  aforetfud.  He 
then  proceeded  thus: 


1M7. 


€€ 


€€ 


€t 


«C 


*f  And  in.  case  any  suah  securities  so  set  apart  for  .the 
purposes  aforesaid  shall  fail  or  prove  deficient,  I  dicect 
others  to  be  appropriated  to  make  good  the  same  so 
'*  as  that  the  said  annuities  and  provision  may  be  fully 
#n4  punctually  paid  to  my  wife  in  pirefi^eince  to  every 
other  payment,  legacy,  or  bluest,  whatsoever* '  And 
''  t  give  to  my  brother  George,  Garriet  the  sun  of 
*'  10)000/.  and .  to  my  brother  Peier  Qarriek  th^  mrm 
''  of  3000/.  to  my  nephew  Carrington  Garrick  the 'sum 
^f  Qf  60002s  to  my  nephew  Dam4  Garrick.  (ho  sum  * 
^'^^  50002.  besides  what  I  agreed  •to  give  hijpi  on  bis 
**  marriage."  . 

He  directed  his  trustees  to  stand  possessed  of  60002.^ 
part  of  his  personal  estate,  in  trust  for  his  niece  ArO" 
bella  Schaw;  and  to  payaQd  dispose  tbaveof  according 
tp  Jiier  appointment,  notwithstanding  coverture ;  and,  in 
d^ult  of  appointment,  to  pay  one  moiely  thereof  to  her 
personal  representatives :  the  other  moiety  to  become  a 
.part  of  his  personal  estate.     He  then  proceeded  thus: 


*• 


« 

Cf 
€t 
€i 
4t 


.  **  I  give  to  my  niece  Qdheriae  Garrick  the  sum  of 
QQOO/.,  to  be  paid  to  her  at  the  ag9  of  twenty-one 
years,  or.  day  of  marriage,  with  interest  at  the  rate 
of  4/.  per  cent,  per  annum,  I  give  to  my  sister 
Merical  Doxey  the  sum  of  3000/s  I  give  to  my 
wife's  niece,  who  is  now  with  us  ^X  HampU)^  the 
si^q  of  1000/. »  .  all  which  legaci^^  I  direct  shall  be 
paid  by  my  executors  out  of  the  residue  of  my  per- 
sonal estate,    which  shall  .remain  a(ter  paying*  the  ie- 

"  gacieis 
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gacies  to  my  wife,  and  securing  the  annuities  afbresaid;, 
and«  if  Aere  diall  not  be  sufficient  to  answer  and  piy 
*'  all  the  said  last-mentioned  legacies^  the  legatees  shd 
*^  abate  in  proportion  to  their  legacies,  aod  wait  waA 
'*  the  death  of  my  wife ;  when  the  money  arising  by 
^  the  sale  of  Hany^ton,  and  the  fiind  for  payment  of 
'*  the  annuities,  will  be  at  liberty  and  become  part  of 
**  my  personal  estate,  to  ainswer  and  pay  the  said  l^asitt 
"  in  fidl," 


Then,  after  a  provision  in  cAse  of  the  death  of  one  or 
two  of  his  trustees,  before  the  trusts  shdll  be  fiillyaod 
completely  executed  and  finished,  and  for  the  indemnitjr 
of  his  trustees,  came  the  foDowing  clause: 


^^  And  in  case  after  the  payment  of  all  the  said  le- 
gacies bequests  and  tapences  there  shall  remain  my 
surplus  money  or  personal  estate  I  direct  the  same  to 

'^  be  divided  amongst  my  next  of  kin  as  if  I  had 

''  intestate.'* 


ti 


it 


The  cause  coming  on  for  farther  directions,  die  qnet- 
tion  was,  whether  the  widow  of  the  testaitor  was  entided 
.to  a  share  of  the  surplus  under  the  last  clause  rf  dis 
WiD. 


Mr.  Richards,  Mr.  Hart,  and  Mr.  Benytm^  Sur  ArUm 
Piggott,  Mr.  Alexander,  and  Mr.  Weiherett,  Mr.  Foh 
blangue,  and  Mr.  Thomson,  for  the  several  Parties,  daiB- 
ing  as  next  of  km. 

The  first  object  of  the  testator  was  to  make  a  vdy 
liberal  provision  for  his  wife  during  her  life,  paramount 
every  other  object:  but  another  purpose,  which  he 
anxiously  secures,  was,  that  she  should  continue  to  reside 
in  this  country.    He  does  not  leave  to  presumption  or 

argumenti 
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irgumeQt,  whether  these  benefits  were  intended  by  way 
sf  s^sfiActiom  of  the  provisioiiy  to  which  she  was  'en- 
titled by  settlement^  as  a  debt  out  of  his  estate ;  ex-, 
pressly  declaring  the  provision  by  the  Will  to  be  in  full 
latisfip^tion  of  the  smn,  jiecured  by  the  setdenfent*  and 
nf  dow^r,  &c. ;  defining  in  effect  the  meaisure  and  terms 
it  his  bounty;  and  ainiost  in  terms  declaring,  ^at  she 
dukll  have  no  more  than  is  expressly  ^ven  to  her^  Caii. 
be  theip.  under  the  general  expression  of  the  las$  clause 
ia..the  Will  be  taken  to  describe  Jier  as  one  of  'the  next. 
of  kii^;  in  that  way  giving  her  the  means  of  defeating 
hia  principal  object,  to  keep  her  in  this  kingdom?  Giving 
hia  relations  different  {>roportion8  of  hiis  property,»*aixd 
contemplating  the  case  of  a  deficiency,  he  directs,  that 
the  legatees  shall  abate,  and  wait  until  the  death  of  his 
wife.  It  then.occurred  io  him,  that  there  might  at;  last 
be  some  residue;  some  portion  of  his  property,  -not 
exJbaustpd ;  whiph  he  directs  that  his  next  of  kin  shall 
have ;  which  expression,  no  farther  bounty  being  iur 
tendisd  for  his  wife,  mi|st  be  understood  l|is  nes^t  of  kin 
according' to  Law:  that  is, -by  blood.  The  Statute  of 
B|stribi|tionS'(  16),  following  an  earlier  Statute,  marks  the 
distinction  between  the  next  oY  kin  and  the  widow; 
which  is  still  more  strongly  marked  in  a  Statute  ( 17)  as 
to  fees  upon  probate.  The  qonsjtructioii,  that  the  plause 
nilist  be  understood,  as  if  be  had  said,  ibe  ipesidue  should 
go,  as  if  be  ^ed  intestate,  striking  out  the  words,  "  next 
"of  kin  would  be  very  much  strained*  XiCaving  those 
words  as  ti>ey  standi  and  giving  tb^m  their  generd  legal 
acceptation,  the  addition  'fas  if  I  had  died  intestate". 
may  well  be  rejected,  as  sujrplusage ;  making  no  variation 
in  the  description. 
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<16)  SUt  22  &  ^  Ck.  II, 
c;  10. 


(17)  SUt  21  Hen.  VIII, 
c.  6. 
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The  cases  Duvies  v.  Bait^  { 18  ),  and  W^r^etey  v.JoUtt^ 
son  ( 19^,  wbeve  the  bequest  was  ta  RelaiitmB,  Bcc&r&ag 
to  the  Statute  of  Distributioii,  are  conclaske  authoriliet 
against  the  widow.  .  In  Wait  v.  Wtiit{SO)  it  was  decided, 
that  the  husband  could  ^not  take*  loider  n'  linufatiQti  by 
Settlement  to  the  next  of  kin  of  the  wife;  i^d  Ae  Lard' 
ChanceUdP  states  generalfy,  thM  he.  is.not  of  kfai  to  hec ; 
nor  she  to  him.  The  wife  has  not  been  so  considered 
by  the  Civil  Law,  the  Canon  Law,  or  the  Law  of  Engf 
land.  '  She  is  not  included  either  among  the  AgnaH  or 
Cognati.  The  origin  of  her  customary  shate  by  the* 
Law  of  Engkmdj  the  action  for  which  is  mentioned  by 
Sir  WiUUm  Bla€ist&ne,/wB^  long  previous  to  the  Sta* 
tnte ;  Whiefl  oidy  preserved  her  right. 


Sir  Samuel  Romilfyy  Serjeant  Paimer,  and  Mr.  Pepffif 

'     for  the  Defendant  Mrs.  Garrick. 

This  is  a  mere  question  of  intention  upon  the  ftnie 

of  this  Will ;  and'  cannot  be  affected  by* any  fbnner  de^ 

cision !   in  anjr  other  way  certainly  it  could  not  be  eon* 

tended,  tha^t  the  widow  would  take  under  the  deaciipfioii 

or  pext  of  kin.    The  question  upon  this  WQl  is,  wheAef 

ft 

the  testator  did  not  intend,  if  there  should  be  any  residue, 
which  *he  considered  extremely  doubtful,  that  she  slK9dd 
have  a  share.  The  true  principle  of  conatnictipn  is  to 
take  the  residuary  x^Iause  with  all  the  t^^t  of  the  Wffl.  Is 
that  way  the  cases  Davies  v.  Baity  ( SI )  and  Woneley  y. 
Johnson {Z'i)  were  decided;  where,  the  diMributiofi  not 
being  to  take  place  until  after  the  death  of  the  widow, 
and  in  one  instance  after  failure  of  the  intail,  it  wss 
absurd  to  imagine,  that  she  could  be  intended  to  take  i 

share: 


(18)  1  Ves.  94. 

(19)  3  Atk.  758. 

(20)  Ante>  Vol.111,  244; 
sec  the  note,  247.    Baiky  v. 


Wnghi^    post,    XVIII,  49. 
1  Swanst.  39. 

(21)  1  Vei.  84. 

(22)  3  Atk.  768. 
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ihai^ :  yet,  even  with  that  strong  circnmBtance  against 
the  daim  of  tbe.widow.  Lord  Hardvneke^  proceeding 
upon  the  intention,  collected  from  the  whole  Wil),  had 
ccmaiderable  doiibt.  Upon  the  whole  of  this  Will  it  is 
dear,  that  if  something  should  still  remain  to  be  disposed 
<rf^  his  intention  waa^  that  his  executors  should  not  hare 
tiiat  for  their  own  benefit ;  but  that  it  should  ^,  as  in  the 
case  of  intestacy ;  as  if  no  Will  had  been  expressed  as  to 
diat.  The  representation,  that  this  construction  strikes 
pift  the  words  ''  next  of  kin/'  is  not  accurate.  Upon 
the  strict  and  literal  construction,  the  next  of  kin,  taldng, 
ais  if  he  had  died  intestate,  could*  take  under  this  dause 
a  moiety  only ;  and  the  other  moiety  would  be  undisposed 
of;  as  if  the  bequest  had  been  V  to  my  brothers,  as  if  I 
'Vhad  died  intestate;"  having  left  two' brothers,  and  a 
nephew  by  a  deceased  brother:  the  brothers  could  take 
only  what  was  given  to  them.  The  words  therefore  can- 
not possibly  be  takeii  in  the  strict,  literal,  .sense :  some- 
tludg  must  be  struck  out :  the  Coiirt  cannot  give  it  to  the 
next  of  kin,  as  if  the  testator  had  died  intestate.  He 
moat  be  taken  to  have  intended  those  persons,  who  would 
be  entitled  in  case  of  intestacy.  As  to  the  brgiunent, 
from  the  condition  of  residence  in  this  country,  im-^ 
posed  upon  her,  the  answer  is,  <^at  the  testator  did  not 
contemplate  a  large  residue.  It  was*  not  likely,  that  she 
would  willingly  forfeit  the  considerable  express  provision 
for  the  purpose  of  taking  a  share  of  this  uncertain  re* 
ddue:  nor  was  it  possible;  as  she  would  have  been 
obliged  to  elect,  whether  she  would  comply  with  the  Will 
throughout,  or  dispute  any  of  its  provisions,  -  under  the 
penalty  of  renouncing  all  benefit  nnder  it,  including  the 
subsequent  residuary  disposition.  The  testator  however 
cannot  be  supposed  to  contemplate  such  possible  events ; 
or,  if  that  can  be  taken  into  consideration,  the  conclusion 
is,  thaf  the  .testator  has  given  hb  widow  a  share  of  tlie 
residue,    by  whatsoever  unforeseen  events  it  may  arise. 
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The  widowj  it  is  true,  has  an  ample  provision:  bnt  so 
have  the  next  of  kin.    If  the  intention  id  to  be  odlected 
by  speculatiott  upon  such  slight  circumstances,  itoumot 
be  conceived,  that  the  testator,  having  iftade  a  large *pr(h 
ivision  for  each  of  his  broth^s,  considering  'their,  respec* 
tive  circumstances,  one  having  several  children,  the  other 
Jione^  could  mean  to  giv^  the. residue  equally- between 
them.  The  sense  therefore,  in  which  he  uses  those  words, 
must  be  (which  is  the  common  sense)   those  person!, 
.who  will  by  Law  become  entitled  to  his  personal  estate. 
These  words  have  been  used  io  the  same  sense  by  very 
high  legal  authorities.-  They  are  thus  used  in  the  fantilisr 
case  of  an   executor   by  a   legacy  excluded  from   the 
residue,  and  made  a .  trustee  for  the  nejfi  of  tin,  se- 
cording  to  th.Q.  common  expression,  adopted  by  Sir  WU' 
.  Uam  BlacAstone{29)f    the  trust   being  equally  ion  die 
widow.     With  the  same  want  of  strict  accuracy  in  die 
case  of  ne  King  v.  Dr.,B€itesiBorth{iiif)  the  husband 
is  represented  to  be  entitled  to  administration  as  ne^i^ 
kin  to.  his  wife;   and  there  is  a  variety  of  instances  in 
legal  audiors,  where  those  words  are  used  in  the  general 
sense,  i^ithout  nmking  the  distyiction.     She  cannot  dsim 
-under  any  certain  description,  whether  "  next  of  kin**  or 
-^^  relations;"   unless  clearly  intended  to  take  upon  the 
whole    frfime,   words,    and    context;    as    in    thisWiD; 
clearly  indicating,    that  the  testator  intended   merely  to 
die » intestate  as  to  the  residue,  tf, any;  not  to  give  it 
expressly  to  his  widow,  cgr  any  other  person. 


MrJ  Hichard$f  in  Reply. 
In  the  cases  before  Lord  Hardwicke  the  worda  were 
much  stronger  for  an  intestacy :  yet  it  did  not  occur  to 

hiiB 


(28)  2  Black.  Cam.  514. 


(24)  2  Str.  1111. 
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>  to  treat  the  subject ;  Hbr,  so  considered,  th^  be- 
to « the  wife  for  life  would  have  been  no  objection 
i  claim  of  her  representative.  It  must  be  taken 
ir,  that  the  testator  meant' to  give  this  surplus  to 
residuary  legatees;  and  the  inquiry  is,  who  are 
ed  by  such  a  description.  The  word  ''  relations^ 
ch  more  comprehensive  than  **mext  tf  kin'^  and 
ery  difficult  to  maintain,  that  a  wife  is  na  delation 
husband.  Upon  the  Hteral  construction  of  diese 
the  next  of  kin  would  take,  not,  as  has  been  con- 
I,  a  moiety  only,  but  the  whole;  and. the  widow 
t  have  any  title,  except  as  comprehended  under  the 
ption  of  ''^  next  of  kin.**  The  fund,  upon  which 
imuity  of  Mrs.  Garnet  was  secured  must  Jiave-  re- 
id,  as  one  subject  of  distribution  under  this  clause; 
be  testator  could  not  intend  to  give  a  .share  of  that 
to  her  personal  representative.- 
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The  Lord  Chancellor.  ; 

.order  to  entitle  the  widow  of  this  testator  to  take 
>f  this  residue,  not  disposed  of,  it.  has  been  argued, 
sibly,  and  in  tbe  only  way,  in  which  it  could  be  ar- 
»  that  the  Court  ought  to  co^istrue  the^  words 
ingst  my  next  of  kin,  as  if  I  had  died  intestate,** 
the  clause  had  stood  thus :  y  to  be  divided,  as  if  I 
I  died  intestate  ;'*  omitting  the  preceding  words.  I 
Ot  deny,  that  a  Will,  expressed  in  these  very  terms, 
upon  die  whole  admit,  or  even  authorize  and  require, 
a  construction :  but  the  whole  course  of  modern 
>rity  is  against  taking  that  as  the  first  construction  of 
i  words ;  ahd,^  whatever  may  have  dropt  &om  Judges, 
ibing  the  husband  as  next  of  kin,  or  oext  legal 
d  of  his  wife,  the  tenor  and  bent  of  modern  de- 
1  go  to  this ;  that,  if  a  husband  bequeaths  to  his 
Lt  of  kin,  that  primd  facie  does  not  include  his  wife; 
it  is  quite  clear,  that^  if  a  married  woman  under  a 

poller 
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^^^"^  would  he  impossiVle  to  hold,  that  udder  the .  oonatraetkw 

^'  of  Buch  a  Will,  without  more,  the  husband  woald  takey 

ILorfi  as  sole  next  of  kin  (25).    On  the  other  hand,  it  is  con- 

CaMBiN.  petent  to,  and  required  from,  the  Court  to  look  through 

P^ffTOV  iji^  whole  Wai :  and  to  fiee,  whether  from  the  whole  ap 

jif^^OB,  intention  is  manifested  to  include  the  wife  among  tbosc^ 

Frimi  facie  who  ard  to  be  taken  more  strictly  as  next  of  kin:  a  de* 

Request  by  a    scripdon  primd  facie  c^luding  her. 
kasband  to  his 

aext  of  kin  Sit  Samuel  RondUy  put  the  argument  for  the  indow 
T^^i!  ^w  ^  •  ^ongly  thus:  that  the  testator  contemplated  die  diffiereat 
Bor  does  a  si-  P^^^^^  states  of  his  property  as  to  quantity  and  uHig* 
mitar  beqaest  nitude;.  and  meant  no  more  by  this  clause  lihan  thai, 
by  a  wife  mi-  V9  after  providing  for  cerddn  objects  -any  surplus  shoaU 
der  a  Power  remain,  the  Law  should  dispose  of  it:  or  rather  .the  to? 
mclude  her  tator  makes  that  disppsition  of  it,  whidi  the  law  wonU 
■"*"***"•  make*    In  order  to  see;  whether  that  purpose  can  be 

justly  attributed  to  thb  Will,  the  whole,  should  be  takes 
into  consideration.  This  testator,  having  a  wife,  and  do 
child,  and  havkig  two  brothers  and  a^sister,  then  liviii(^ 
hk  next  of  kin,  and  no  child  .  of  a  brother  or  sisleri 
with  reference  to  whom  such  a  question  as  that  is 
Thomas  v.  Hole  ( S6)  and  other  cases  might  arise,  le- 
garding  his  wife  and  other  persons  as  particular  objeeti 
4)f  bis  bounty,  makes  this  disposition. 

It  was  observed  in  the  argiunent  for  the  widow,-  dai 
the.  would  be  bound  to  comply  .with  iheWill;  or  die 
must  have  lost  t;he  benefit,  if  she  is  entitled  to  it,  of  the 
residue.  I  ,do  not  agree  to  that.  When  a  testator  ex- 
pressly states,  what  shall  be  the  consequence  of  not  com- 
plying 

(25)  i9a^  v.  IFrisrA^,  post.      III,    244,    see     the      note, 
Vol.  XVIII,  49.     1  Swamt.      247. 
».■     Watt     V.    Walt,    ante,  (20)  For.  251. 
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Inlying  with  the  ooncUtion,  imposed  by  the  Will,  this  Court  1807. 

csaimot  enforce  the  condition  by.  enlarging  the  forfeiture*      /i"*^^^ 
Sy  the  first  clause  of  the  Will  it  is  dear,  that  the  widow  ^^ 

in  the  event,' pointed, out,   would -bftve  taken  nothing  Lord 

more  than  the  annuity  of  lOOO/,,  instead  of  1500/.,  and      Caimjeh. 
the   other  legacies ;    unless   his  intention  was,   that  she       i^ATTON 
should  also  take  a  moiety  of  the  residue  imder  the  last        JoMBiii 
clause;  and,  whatever  confidence  the  testator  had,  that 
she  would  comply  with  the  condition^  I  mjisi  look  to  his     Condition  in 
intention  in  tike  case,  for  which  he  does  provide ;  and  •  Will  not  en- 
which  I  am  bound  to  suppose  might  take  eflect.    .By  the  ^^^^  ^Y  «»- 
42lauBe  immediately  following  he  declares,  that  the  pro-  .^Jz   .- 
virion  «  hereby  made"  for  his  wife,  «d  the  legacies  and  J^^^^ 
bequests,  *'  hereby  given  tOiher,*'  (a  larger  expression  than  forfeiture  ex« 
that  in  the  preceding  clause  '^  herein  before-mentToned,**)  pressed, 
are  intended  to  be  in  full  satisfaction  for  the  provision 
by  the  settlement,  and  in  bar  of  dower;  declaring,  far- 
.  theVs  if  she  shall  not  consent  to  take  under  the  Will,  and 
velinquish  her  claipi  under  the  settlement,  that,  not  aU 
the  devises  and  bequests,*  but.  those  ''  herein  o^fore-men-^ 
*J  tioned  **  shall  sink  into  and  become  part  of  his  personal 
estate. 

Upon  that  constructiph,  that  the  interests,  before  given 
to  her,  are  to  be  forfeited,  and  the  funds,  upon' which 
tkey  ^re  secured,  are  to  fall  into  the  personal  -estate,  which 
might  create  a  considerable  excels,  she  might  by  rejfusing 
'  to  give  the  release  entitle  herself  immediately  to  a  moiety 
of  that*  .  In  every  part  of  the.  Will  the  testator  looks 
to  the  possibility  of  the  determination  of  the  .annuity 
of  1500/.  by  forfeiture ;  except  in  the  clause,  ^ving  dir 
rectipns  for  payment  of  the  legacies  to  the  different 
branches  of  his  kindred;  where,  providing,  that  in  the 
event  of  a  deficiencey  the  legatees  shall  abate,  and  wait 
fhe  death  of  his  wife,  he  seems  to  have  forgot,  that  her 
interest  might  cease  as  to  part,  by  an  event,  that  might 
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bappen  in  her  life ;  (Tonsidering  her  death  as  the  perioct; 
when  the  Estate  at //auip/on  <and  the  funds  for  paymenl 
of  the  annuities  will  be  at  liberty  and.  becoihe  part  of 
his  personal  eslate,  io  answer  and  pay  the  said  Iq^aciet 
in  full. 

In  judicial  construction  I  am  bound  to  consider  Uiis 
testator  as  contemplating  two  states  of  circumst^oes  at 
his  death:   one,   in  which  the  amount  of  his  property 
would  be  sufficient  to  form  the  provision  for  his  widow, 
and  also  to  pay  the  legacies :  the  other,'  that  it  would  not 
answer  both. tl^ese  purposes:  in  the  latter  case  lookmg 
to  the  possible  amount  of  the  deficiency.     It  might  have 
been  necessary  to  set  apart  during^the  life  of  the  widow 
nearly  the  bulk  of  the  estate ;  which  would  bring  it  almost 
precisely  within  the  authorities ;  as  in  that  Case  she  wo\iU 
have  been  tenant  for  life  of  nearly  the  whole ;  and  thei^ 
according  to  Lord  Hardwicke's  argument,  can  it  be  aup- 
p6sed,  that  the  property,  to  which  she  was  entitkd.  for 
life  only,  was  intended  to  go^  perhaps  to  her  second 
husband,  as  next  of  kin?    Suppose,  at  the  death  of  the 
testator,    there   had  been    property,   beyond  the  funds 
necessary  for  the  widow's  provision,  sufficient  topayaO 
these  legacies,  with  a  surplus  of  SOOO/.  or  3000/. :  there 
can  be  no  doubt,  that  surplus  must  have  been  paid  to 
the' next  of  kin  at  that  time;  being  residue,  then  foimed: 
but  suppose,  instead  a  surplus,  at  the  death  of  the  tes- 
tator,* a  deficiency  to   the  extent  of  one-half  of  those 
legacies,  if  the  funds,  falling  in,  when  the  annuity  of  the 
widow  ceases,  added  to  what  had  been  before  received, 
would  do  more'  than  pay  the  legacies,  the  surplus,  then 
formed,  must  necessarily  goto  the.  same  persons,  afrwonU 
have  taken  the  surplus,  existing  upon  another  state  of 
circumstances  at  the  death  of  the  testator  himself:  the 
consequence  of  which  is,  that  the    next  of  kin  at  the 
death  of  the  testator  were  to  take  in.  this  ease. 

The 
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Take  it  upon  the  intention :  expressing  all  this  anliety 
to  give  his  widow  a  life-interest,  making  for  her  a  pro- 
^fision,   that  might,   in  a  given  state  of  circuqistancesi 
amount  to  a  life-interest  in  the  whole,  upon  all  these 
clauses  of  forfeiture,  with  all  this  variation  and  dimi- 
nution of  her  interests  in  particular  cases,  could  his  in- 
tention be,  that  the  very  circumstance  of  her  contravening 
Will,  instead  of  diminishing,  might,  in  some  states  of 
property,  enlarge,  her  interest  ?    That  could  not  be 
the  intention.    First,  then  the  widow  is  not  according  to 
the  ordinaiy  sense  one  of  the  next  of  kin :  secondly,  the 
ffhole  Will,  instead  of  shewing  the  intention  to  compre- 
Itend  her  in  that  description,   proves  the  contrary.  'I 
admit,  there  is,  as  has  been  observed  by  Sir  Samuel  Ho- 
ntttttfj  difficulty  in  giving  the  fuU,  technical,  sense  to  all 
ihe  words  of  this  Will :  the  expression  of  this  last  clause, 
&at  the  surplus  should  be  divided  among  his  next  of  kin, 
as  if  he  had  died  intestate,  authorising  the  observation, 
that,  if  he  had  died  intestate,  the  whole  could  not  be  di- 
vided among  his  next  of  kin ;  tiiat  not  being  the  course 
of  distribution  according  to  law :  but  the  same  objection 
occurs    upon    the  words    "  relations  entitled  by  law.** 
There  is,  however,  another  construction.    I  always  had 
great  doubt  upon  the  case  (27)  before  Mr.  Justice  Bui" 
ler ;  who  thought,  those,  who,  were  to  take  per  stirpes, 
as  well  as  those,  taking  per  capita^  were  included  under 
Ae  description  **  next  of  kin."    Lord  Tl^urlow  doubted 
diat,   upon  this  very  technical  reasoning,  to  which  his 
Lordship  was  much   addicted,  in    the    construction  of 
l&ese  instruments;   that  **  next  of  kin^  being  the  only 
description,  without  the  addition,  which  is  in  the  Sta- 
tute, of  those,  who  represent  them,  the  children  of  the 
deceased  brothers  and  sisters  ought  not  to  take  under 
that  bequest.    It  is  very  difficult  to  say,  they  would  not 

have 

(27)  PkUlipt  V.  Garth,  3      SmUh  v.  CampbeU.    BramUm 
Bro.   C.  C.   64.     See  post,      v.  Brandm,  3  SnooMt.  312. 
Vol.  XIX,  404.     Coop.  Ill, 
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IBOTi         have  taken  ttider  this  Will::  ndy  ccmstruction  bdi^i  i&at 
tlie  next  of  kin  shduld  take  the  whole ;  aa  tfaty  wouM 
take  under  an  intestacy;   aiid  upon  the  whole  I  tiunk^' 
Lord  the  widow  is  not  one  of  the  nett  of  kin  in  the  otdisiaarf' 

Camdrn.      sens^  Or  in  the  sense,  in  which  the  testator  Hsed  th^ 
Patton      ^rds. 


GARRICk 


Bolls. 

^»OT-  FRAME  f).  DAWSON. 

Nov.  19tk. 

Parol  agree-    nhttE  Bill  stated,   that  the  Plaintiff,   possessed  of  a 

ment  not  en-  house  for  a  term  of  thirty-one  years  from  ChrUi-. 

forced  upon      ^^  jgpo^  ^^  ^1^^  ^^^^^^  ^^^  ^f  35/^  ^^j^  tj^^  ^^^  ^^ 

e  groun  o  yg^ant,  among  others,  for  repairing  and  keeping  in  lev 
anceTwhen'^e  ^^^*  *^'  having,  in  1803,  employed  a  builder  to  repair, 
act  is  eqaivo-  ^^^  house,  the  party  wall  was  discovered  to  be  in  a  vei| 
cal ;  and  easily  niinous  state.  I'he  PlaintiiF  upon  that  discovery  applied 
admits  com-  to  the  Defendant,  to  whom,  as  purchaser  of  the  pie- 
pensation ;  as,  mises,  he  had  attorned ;  requesting,  that  the  Defendant, 
by  a  tenant,  ^q^i^i  either  contribute  to  the  repairs,  or  make  some, 
IP  "*  w^ii*  abatement  in  the  rent.  The  Defendant  refused  to  da 
So  a  tenant's  ^*^^^^5  ^^^  promised  in  consideration  of  the  plaintiff's 
possession  and  i^ep&hing  the  party  wall  to  grant  him  a  farther  term  of 
caltivation  of  ten  years.  Upon  the  faith  of  that  promise  the  Plaintiff 
the  land  would  proceeded:  and  laid  out  460/.;  being  obliged  to  rebuild 
not  sustain  a  a  great  part  of  the  wall.  The  Bill  therefore  prayed^ 
Parol  Agree-  ^^^  ^Y\e  Defendant  may  be  decreed  specifically  to  perr 
pur-  £^^^^  j^j^  agreement  to  grant  an  extension  of  the  lease 

Thract  must  *»'  *«?»  y«»"- 

be  anequivo- 

eal '  and  such       ^^^  Defendant  by  his  answer  admitted,  that  upon  the^ 

as  of  itself  to   Plaintiff's  request,  that  he  would  contribute  something 

infer  some        to  the  expehce  of  rebuilding  or  repairing  the  party  wall, 

agreement :       tj^g  Defendant  said,  that,  if  the  Plaintiff  should  be  obliged 
the  terms  of      ^^  p^,,  j^^  ^^^  ^^jj^  ^^  ^^^jj^  j^^   j^^  j^j^^j.  ^  ^ 

then  be  nroved  ^^^^  ^^  grant  a  farther  term  of  ten  years ;  but  denied, 
by  parol  ^^ 
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that  be  made  any  absolute  promise  or  agreement ;  and 
kisisted  upon  the  Statute  of  Frauds  (28). 

Parol  evidence  was  produced  on  both  sides ;  proving 
the  respective  allegations  in  the  Bill  and  Answer. 

Mr*  FatMangues  for  the  Plaintiff,  relied  upon  the  part« 
performance ;  as  taking  the  case  out  of  the  Statute  of 
Frauds. 


988 


1807. 


FRAM£ 

Dawsok. 


Sir  Samuel  Romilly,  Mr.  Thomson^  and  Mr.  JRayns^ 
/ordf  for  the  Defendant,  observed  upon  the  extent,  to 
which  the  doctrine  of  part^performance  had  gone ;  and 
insisted  that  the  act  must  be  unequivocal :  Witts  v.  Strad- 
lMgf(29);  that  the  act,  upon  which  the  Plaintiff  relied 
was  equivocal ;  and  could  not  be  evidence  of  any  agree- 
ment $  as  the  party  widl  must  have  been  rebuilt  under 
the  Act  of  Parhament  if  there  had  been  no  agreement; 
and  this  case  therefore  is  a  striking  instance  of  the  vria- 
dom  of  the  Statute. 


7%^  Master  of  the  Rolls, 
It  is  admitted,  that  supposing  an  agreement  ever  M 
clearly  proved,  yet,  as  a  parol  agreement,  the  Plaintiff 
is  not  entitled  to  have  it  executed.  It  is  necessary  there- 
-fot^  to  shew  a  part-performance !  that  is,  an  act,  unequl- 
Tocally  referring  to,  and  resulting  from,  the  agreement; 
a&d  such,  that  the  party  would  suffer  an  injury,  amounting 
to  fraud,  by  the  refusal  to  execute  that  agreement.  But 
that  is  not  the  nature  of  the  act  in  this  case.  First,  it 
is  equivocal.  Secondly,  it  is  such  as  easily  admits  of  com- 
pensation, without  executing  the  agreement.  This  is  not 
an  unequivocal  act ;  for  it  would  have  taken  place  equally, 
if  there  had  been  no  agreement.     The  principle  of  the 


cases 


(28)  Stat  29  CA.  II,  c.  3.        See  the  note,  pages  M,  39, 40, 

(29)  Ante,  Vol.  Ill,  378.      to  Pym  v.  Blacklmm. 
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cases^  is,  that  the  act  must  be  of  such  a  nature,  .thaty  if 
stated,  it  would  of  itself  infer  the  existence  of  some 
agreement;  and  then  parol  evidence  is  admitted;  to 
shew,  what  the  agreement  is.  But  this  act  would*  not 
infer  the  existence  of  any  agreement ;  as  it  must  have 
been  done  by  the  party  either  at  his  own  or  the  landlord's 
expence.  Then,  is  there  such  injury  as  cannot  Easily  be 
repaired  in  any  other  way  than  by  executii^  the  agree- 
ment ?  No ;  for  the  money,  which  he  has  expended,  he 
may  recover  from  the  landlord ;  if  it  was  by  the  land* 
lord  that  the  expence  was  to  be  borne.  The  circam- 
stance,  that  the  party  may  be  obliged  to  resort  to  an 
action  to  get  back  his  money,  is  no  reason  for  takiiig 
the  case  out  of  the  Statute. 


Lord  Hedesdtde^  in  a  case  before  him,  states  his  opi- 
nion (30)  tihat  payment  of  money  is  not  a  part-perfbnn- 
ance :  yet  there  the  act  can  hardly  be  said  to  be  eqid- 
•yOcal  in  its  nature ;  as  the  payment  of  a  price  presup- 
poses a  sale :  but  the  money  may  be  repaid ;  and  Ae 
parties  are  restored  to  their  former  situation.  This  case 
is  stronger ;  for  the  expenditure  does  not  imply  a  pre- 
4ledent  agreement  • 


Suppose  my  tenant  should  set  up  all  agreement  for  a 
.purchase ;  and  get  a  witness  to  swear  to  it ;  and  then 
offer,  as  evidence  of  part-performance,  his  possessuAi 
and  cultivation  of  the  land :  could  that  be  deemed  aa 
act  of  part*performance ;  which  would  have  existed  pie^ 
cisely  in  the  same  shape,  whether  there  was  any  agiee- 
ment  for  a  purchase,  or  not? 


The  Bill  was  dismissed. 

(30)  1  SchoaUi  and  Le  Frty'i  Rep.  40,  COnm  v.  Co$ke. 
See  ante,  Vol.  XIII,  460. 
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Rolls. 

KNIGHT  V.  CAMERON,  1807. 

Dee,  \st. 

pRANCIS  DOUGLAS  by  his  WiU,  dated  the  6th  of    Legacy  to  A. 

September,  1792,  gave  to  Frances  Erskine  Douglas  ^  ^«  P"^  ^ 

the   sum  of  lOOO/.,  to  be  paid  to  her,  as  soon  as  she  ^^  J*,?^"  ** 

should  attain  the  aire  of  twenty-one  years,  and  in  case  ^ 

^  1        .  twenty-one, 

she  should  live  to  attain  that  age,  and  not  otherwbe,  or      j  •  ^ 

upon  her  marriage,  which  should  first  happen:  provided  .hdl  li..  to 
she   should  marry  with    the   consent  of  his  executors,  that  age,   and 
thereinafter  named,  and  not  otherwise:  but  in  case  the  not  otherwise ; 
said  Frances  Erskine  Douglas  should  happen  to  die,  be-  ^^  ^P®"*  ^^J 
fore  she  should  have  attained  the  said  age  of  twenty-one  ""^'"■g®*  ^*tti 
years,  or  be  married  with  such  consent  aforesaid,  then  ^^  ;g^      f^       »1 
gave  and  bequeathed  the  sum  of  500/.,  half  of  the  said  ^^^  otherwise  * 
lOOOA   to   his  niece  Frances,  daughter  of  his  late  bro-  bat  in  case  she 
ther  Erskine  Douglas,  to  and  for  her  own  sole  and  special  shall  die,    be- 
use  and  benefit,  to  be  at  her  absolute  disposal,  notwith-  fore  she  shall 
standing  her  coverture,  and  in  no  wise  subject  or  liable  ^^^^  attained 
to  the  debts,   engagements,  controul,  power,   or  inter-  J^^'^j^^T^  ""' 
meddling,  of  her  present  or  any  future  husband  she  might     *fii       k       • 
marry;  and  he  gave  the  farther  sum  of  500/.,  residue  ^^^^  over, 
of  the  said  1000/.,  to  his  three  other  nieces,  also  daugh-     a  coDdition 
ters  o{ Erskine  Douglas,  in  three  equal  shares;  if  they  precedent; and 
should  all  three  be  living  at  the  time  of  the  death  of  ^Y  ber  mar- 
the  said  Frances  Douglas,  in  the  event  above-mentioned,  ""8®  under 
and  to  such  of  them  as  should  be  then  living,  in  equal  *^  wiuiout 
shares ;  and  if  only  one  of  them  should  happen  to  sur-  „        tn   Ha. 
vive,  then  the  whole  500/.  unto  such  survivor,  to  and  for  j^^  j^^^j  ^^ ^ 
her  own  use  and  benefit ;  and  in  case  all  his  said  three  fi^^  other  re- 
nieces  should  happen  to  die  in  the  life-time  of  the  said  sident  abroad, 
Frances  Erskine  Douglas,  luid  she  should  also  happen  to  redaced  to  the 
die  before  attaining   the   age   of  twenty-ope  ye^rs^   or  single  contin- 
marriage  with   such  consent  as  aforesaid,  then  the  tes-  S^^^Y^  ®'  ber 
tator  declared,  that  the  said  last-mentioned  sum  of  500/.  *     '"^"^ 
should  fall  into  the  residue  of  his  personal  estate.  ^'^ 

The 
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The  testator  appointed  Donald  Cameron  and  John  Mel^ 
viUe  his  executors ;  and  in  case  of  the  death  of  Camercm 
appointed  Chapks  Cameron,  his  son,  tOi0Uceeed  his  father^ 
as  executor  in  his  stead;  and  he  authorised  Melville  to 
appoint  any  person  he  should  diink  proper  to  be  Us 
successor,  as  executor  m  his  room. 

• 

A  petition  was  presented  by  Dr.  Sandford  and  Frameee^ 
his  wife,  daughter  of  the  testator's  late  brother  Erskme 
Douglas,  and  by  the  three  other  nieces  of  the  testator ; 
stating,  that  Donald  Cameron,  since  deceased,  alone 
proved  the  Will;  that  Melville  died  without  having 
proved ;  and  that  the  only  surviving  executor  Chark$ 
Cameron,  who  had  not  proved,  is  now  resident  in  the 
Bahama  Islands ;  that  the  Plaintiff  Prances  Erskhe 
Douglas  is  of  the  age  of  eighteen  years;  and  has 
lately  married  without  consent  of  the  surviving  ez« 
ecutor(Sl). 

The  Petition  prayed,  that  an  Order,  obtained  by 
Frances  Erskine  Douglas,  the  original  legatee,  and  her 
husband  for  payment  of  the  legacy  upon  the  trmta  of 
their  marriage-settlement  may  be  dbcharged ;  and  that 
the  two  legacies  of  500/.  each,  and  the  dividends,  dne 
subsequent  to  the  marriage  of  Frances  Erskine  Daugbu, 
may  be  paid  to  the  Petitioner  Frances  Sandford,  for  her 
separate  use,  and  to  the  other  Petitioners. 

Sir  Samuel  RomiUy  and  Mr.  CuUen,   in  support  of 
the  Petition, 
Admitting,  that  this  Petitioti,  praying  immediate  pay- 
ment of  these  legacies  to  the  Petitioners,  was  miscon- 
ceived, and  that  the  Order  could  not  go  farther  than 
payment  into  Court  with  Uberty  to  apply,  distinguished 

this 

(31)  Upon  this  subject  see  Vol.  Ill,  93,  atid  the  noU, 
anto,  Stackpok  v.  Beaumont,      9B. 
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this  cage  bom  Peyton  r.  Burjf{3Si),  and  Gray  don  v. 
Si0ks{3S):  where,  a  ccmditioa  subsequent  haYing  he- 
oome  impessibley  the  legacy  w$s  absolute :  this  being  a 
condition  precedent:  the  testator  expre^ing  with.gveat 
teixiety  his  intenttonj  that  Franoes  lirskme  J)oygIas 
should  have  the  legacy  only  upon  the  event  at  her  atn 
touting  the  age  of  twenty<K)|ie,  or  marriage  under  that 
ttge  with  consent)  *^  and  not  otherwise/'  The  latter 
iNPanch  of  the  condidoa  having  become  impossible,  it  is 
necessarily  reduced  to  the  single  event  of  her  attaining 
die  age  of  twenty-one. 


mi 
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Mr.  Hart  and  Mr.  HaU,  in  support  of  the  former 
Order,  o^^osed  the  Petition. 
This  is  sm  absolute  vested  legacy;  the  payment  only 
fi^tponed  until  the  age  of  twenty-one  or  marriage  of 
Ihe  legatee :  the  two  distinct  events  apedfied ;  widi,  an* 
nexed  to  the  latter,  a  qualification;  which  being  by  the 
act  of  God  rendered  impossible,  a  strict  compliance  with 
ilwill  not  be  required.  The  legatee,  being  entitled  in. 
^dier  ot  4ihe  events,  pointed  out,  claims  iq>on  diat,  which 
kas  happened ;  with  liie  exception  of  that  single  drcum* 
Mmce  of  the  condition,  that,  having  thus  become  impos- 
)riUe,  cannot  have  the  effect  of  devesting  the  legacy. 
Vbe  distinction  between  conditions  precedent  and  sub- 
4ieqiient  is  very  fine :  they  may  be  created  by.the  same 
^wofds-;  as  Lord  Talbot  says  iaMabinson  v.  Comyns  (34); 
the  intention  alone  being  regarded;  according  to  .the 
object,  to  vest,  or  devest,  an  interest.  The  cases,  Peyton 
V.  JBirry(S6),  and  Graydon  v.  Hicks  (36)  are  strong  au- 
^orities  for  diis  purpose. 

Tie 


(32)  2  P.  WiU.  626. 
(d3)  2  Aik.  16. 
(34)  Far.  164. 


(35)  2  P.  WilL  626. 

(36)  2  Aik.  t«. 
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The  Master  q/*  the  Rolls. 
If  the  Petitioners  do  not  insist  upon  an  immediate  tigiit 
to  the  legacy,  I  will  not  trouble  Sir  Samuel  BamiUjf  to 
reply.  It  is  perfectly  clear,  that  the  legatee,  at  least 
before  payment,  must  predicate  of  herself,  either,  that 
she  had  attained  the  age  of  twenty-one,  or  that  she  was 
married  with  consent.  It  is  impossible  to  say,  that  dus 
is  not  a  condition  precedent  either  to  the  payment  or  die 
vesting ;  and  it  is  at  present  immaterial,  to  which.  I  do 
not  know,  how  a  condition  precedent  can  be  framed,  if 
this  is  not  one :  '^  provided ''  she  should  marry  with  the 
consent  of  his  executors,  ^'  and  not  otherwise.*' 


The  case  of  Peyton  v.  Bury  ( 87  )  at  the  outset  appears 
the  same :  but  there  are  subsequent  words,  that,  if  the 
legatee  should  marry  otherwise,  the  legacy  should  go 
over  to  another.  That  shews,  a  condition  subsequent 
not  precedent,  was  intended ;  as  upon  her  marrying  with* 
out  consent  it  was  to  go  over.  This  testator  does  not 
say,  her  marriage  without  consent  shall  determine  tiie 
right,  to  the  Jegacy ;  but  merely,  that  she  shall  not  hate 
it,  unless  she  marries  with  consent..  I  cannot  read  the 
clause,  as  I  am  desired  by  Mr.  Hart  to  read  it ;  that  the 
payment  is  to  be  at  the  age  of  twenty-one  or  marriage; 
and  then  detach  from  her  marriage  the  drcumstanoe^ 
with  which  it  was  to  be  accompanied.  It  must  be  t 
marriage  with  consent,  as  much  as  }t  must  be  a  llla^ 
riage. 

If  this  case  had  turned  upon  the  other  point,  then  tlie 
question  would  have  arisen  upon  the  cases  o{  Peykmi* 
Bury  and  Gray  dm  v.  Hicks  (38 ) ;  whether  there  was  a 
forfeiture :  but  it  does  not  come  to  that ;  for  either  in 
point  of  intere3t  or  of  payment,  (  and,  as  I  have  said,  it 


(37)  2  P.  Wm.  026. 


(38)  2  Ath.  19, 
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is  tmmaterial  Vhich )  the  time  has  not  arriyedj  at  which 
she  win  be  entitled  to  this  legacy.  The  Order  therefore 
is  wrong;  and  must  be  discharged. 


Upon  the  application  of  Mr.  Hart  for  a  declaration, 
that  the  first  legatee  would  be  entitled  upon  attaining 
the  age  of  twenty-one,  the  Court  permitted  a  declaration, 
that,  not  having  attained  the  age  of  twenty-one,  or  mar- 
ried with  consent,  she  is  not  now  entitled ;  which  would 
imply  her  title  at  the  age  of  twenty-one. 
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DANIEL  V.  RUSSELL. 

'DY  articles  of  agreement,  dated  the  13th  of  Decern" 
ber,  1801,  reciting,  that  t/oAit  Puc^^// was  building 
a  ship  at  Weymouth ;  and  had  already  expended  the 
sum*  of  4000/. ;  and  that  it  was  agreed  between  Puckett 
and  the  Plaintiff,  that  upon  the  Plaintiff's  advancing  and 
lending  to  PucJkett  the  sum  of  1000/.  he  shall  become 
and  be  entitied  to  and  interested  in  one  quarter  part  or 
share  of  the  said  ship,  as  a  security  for  the  same,  and 
that  from  that  time  the  ship  should  be  completed  at 
the  expence  of  Puckett,  it  was  declared,  that  in  con- 
sideration of  the  sum  of  1000/.  the  Plaintiff  should 
from  that  time  stand  and  be  entitled  to  and  interested  in 
one  quarter  part  or  share  of  the  ship;  axxd Puckett 
eoyenanted,  that  the  ship  should  be  completed  by  him, 

his 

Sill  of  Sale,  with  possession  taken,  as  far  as  it ,  conld 
jibe  Builder's  possession  and  lien. 


Rolls. 
1807. 

Dec,  Utk. 

Equitable 
agreement  by 
Articles  for 
Security  upon 
a  Share  of  a 
ship,    then 
building;  with 
a  Covenant  for 
a  fatare  Bill 
of  Sale,  and,  if 
the  ship  should 
be  sold  in  the 
intenral,  for 
payment  out  of 
the  purchase 
money,   post- 
poned to  a- 
subsequeDt 
be,  subject  to 
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hk  execut(»8»  &c. ;  and  that,  as  flocm  a»  tMb  d^  riumU 
b^  completed  and  launched,  he.  Us  'lexeeutan,  fta  woidi 
execute  and  deliver  to  the  PUdntifi^  las  execiitor%  Ac  --m 
good  and  sufficient  bill  of  sale  of  one  quarter  part  or 
share  of  the  said  ship,  in  order  that  the  same  may  sttiMl 
and  be  a  security  to  the  Plaintiff,  his  executors,  &e* 
for  the  said  sum  of  1000/.  and  interest;  and  in  cue 
PueieH^  his  execators,  &c.  should  i&  the  mean  time  wA 
sx  dispense  of  the  said  ship,  then  that  he  and  diey  out  of 
the  money  to  arise  by  such  sale  would  pay  to  tiie  Hm* 
tiff,  &c.  the  said  sum  of  1000/.  upon  pain  of  forfeilmg 
the  sum  of  30004 


The  object  of  these  articles  was  to  secure  the  Plain- 
tiff against  the  debt  due,  and  to  accrue  by  his  accept^ 
ances,  on  account  of  Puckeit,  to  the  extent  of  lOOQL 
On  the  9th  of  Aprily  1802,  Puckett  executed  a  regohr 
bill  of  sale  of  the  ship  to  the  Defendants,  to  secure  a 
debt  to  them^  declaring,  that  the  Defendants  might  adl 
and  dispose  of  the  ship  as  they  should  think  properi  in 
her  then  state,  or  such  other  st^te  as  Puckett  sliould  place 
her  in,  at  the  ^xpence  of  Puckett ;  and  apply  the  pro- 
duce in  discharge  of  their  d^t,  &c» ;  and  thai  Pueidt 
should  join  in  transferring  the  ship,  or  pay  SOOL :  bn^ 
in  caseP^A:^^^  shodd  pay  to  the  Defendants  SQOk  widw 
twenty^one  days  ficopi  tbe  o^cution  of  the  agroomfft 
and  on  or  before  the  9th  of  August  next  pay  the  re- 
mainder of  the  de^t,  the  De&ndiuits  were  not  (q  proceed 
to  a  sale;  hut  were  to  ass^  the  ship  to  P^cketi;  and 
they  undertook  to  permit  Puckett  to  proceed  ia  iHuUijDig 
the  ship  until  de£iult  in  payment,  as  aforesaid. 


Puckett  soon  afterwards  became  insoliitent ;  and  a  CfVA- 
mission  of  Bankruptcy  issued  against  him  in  October^ 
1802.  At  that  time  his  debt  to  the  Plaintiff  exceeded 
600/.  The  Plaintiff  and  the  Defendants  claiming  possession 
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of.  the  ship  under  tbeir  reipectiv0  9eeuritieB«  whicli  was 
refiisod  by  Gked,  the  boikl^,  daimiog  a  lien  for  Im 
desiand,  and  the  aMgneet  under  the  Commifision  giving 
up  an  daim,  the  dAp,  as  abe  stood  upon  the  stocks,  was 
acdd  by  agreement,  without  prejudice  to  the  rights  of 
llie  Plaintiff  and  Defendants.  The  Bill,  charging,  that, ' 
ihe  possession  of  the  idiip  and  tibe  legal  title  being  im 
the  buildeff  the  incumbrances  both  of  ihe  Plaintiff  aod 
she  Defisndants  were  merely  equitable  incumbrances,  and 
ought  to  take  effect  aecofding  to  the  priority  of  date, 
and  that,  the  ship  being  sold  in  an  unfinished  state,  the 
Plaintiff  is  entitled  to  be  paid  all,  that  is  due  to  him, 
<Mit  of  the  general  produce,  jurayed,  that  the  Plaintiff 
may  be  dedared  entitled  as  the  first  specific  incumbrancer 
onPuckeifs  share  and  interest  in  the  ship;  an  account, 
and  payment  out  of  the  money,  produced  by  the  sale. 


XWh 


DAHlBts 
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.  The  8hip4)uilder  by  his  depositions  stated,  that  in  the 
iatter  end  of  Match  or  beginning  of  April,  18QS,  he  re** 
ceived  v^bal  notice  from  the  Plaintiff,'  that  he  had  ad- 
vanced money  on  the  ship;  and  owned  a  part  in  her:; 
and  at  the  request  of  the  Plaintiff  he  put  a  plank  into' 
Ibe  slup ;  for  which  the  deponent  charged  the  Plaintiff 
IQs.;  as  per  receipt,  dated  the  13th  oi  April.  In  ^ 
saaiB  4mont]i|,  but  subsequent  to  the  9th,  a  person  took 
poesessioci  of  the  ship  on  behalf  of  the  Defendants ;  and 
attended  to  look  after  her;  and  slept  on  board;  firom 
which  time  the  deponent  considered  himself  as  holding 
possession,  subject  to  his  lien,  for  ihe  Defendants.  • 


Mr.  Hart  and  Mr.  Finch,  for  the  Plaintiff. 
The  effect  of  the  transaction,  under  whidi  the 
daims,  as  the  first  specific  incumbranoer  upon  this 
ahip,  is  a  oonclusive  sale  of  a  fourth  part  by  this  instror 
mcotf ;    as  efl&ctual  in  equity  as  -a  regular  hill  of  sale. 
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For  that  purpose  no  particular  terms  are  necessary*  The 
Plaintiff  either  has  the  ahsohtte  legal  title  to  a  fourth 
share  of  the  ship,  with  a  covenant  to  satisfy  his  demand 
out  of  the  remainder ;  or^  if  the  whole  is  to  be  considered 
as  an  equitable  demand,  the  interest  of  the  Defendants 
cannot  be  carried  farther.    Though  a  bill  of  sale  is  die 
usual  means  of  transferring  the  right,  it  may  be  done  by 
deresting  the  possession,  and  permitting  the  ownership  to 
go  according,  to  the  actual  possession.    The  possession 
not  being  in  either  the  party  selling  or  the  party  jrar- 
chasing,  the  person,  who  has  it,  becomes  a  trustee  fiur 
those,  who  have  the  substantial  right.     Gleed,  in  the 
actual  possession,  having  notice,  was  a  trustee  for  the 
Plaintiff.    In  order  to  devest-  the  Plaintiff's  virtual  pos* 
session  by  the  notice  to  Gleed  the  transfer  to  the  Defisn* 
dants  ought  to  have  been  accompanied  with  possession; 
and  they  were  bound  to  inform  themselves,  whether  there 
were  any  incumbrances.'  What  could  be  done,  as  an  ex- 
ertion of  the  Plaintiff's  right  of  ownership,   was  done. 
The  Defendants,  to  entitle  themselves  to  priority,  were 
bound  to  inquire  from  Gleed,  whether  his  possessipa 
was  to  be  considered  the  possession  oiPuekeH;  and  are 
in  that  respect  affected  by  laches;  taking  subject  to  sB 
equities.    If  this  is  correct  as  to  the  fourth  ishare  of  due 
ship,  it  must  avail  the  Phiintiff  as  to  the  whole;  which 
is  by  the  covenant  made  subject  to  his  demand  in  esse 
of  a  sale. 


Sir  Samuel  BomiUy  and  Mr.  Roupell,  for  the  De- 
fendants. 
.  The  only  question,  that  can  arise  between  these  partief, 
js  upon  the  claim  as  to  a  fourth  part  of  the  money, 
produced  by  the  sale  of  this  ship :  the  Plaintiff  nefer 
having  had  any  lien,  legal  or  equitable,  upon  more  t|uui 
a  fourth  part.     His   agreement  was  executory  merely, 

for 
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tdt  a  future  assignment  of  that  fourth.  The  covenant 
ia  a  personal  covenant,  confined  to  the  case  of  sale  by 
PtfcA:^;  which  did  not  take  place;  and  the  covenant 
therefore  never  had  any  operation.  Even  as  to  the  fourth 
part  this  claim  cannot  be  sustained;  the  Defendants  hav-> 
ing  a  legal  bill  of  sale,  without  notice,  except  of  Gleed^a 
possession,  and  lien,  as  builder.  The  execution  of  the 
bin  of  sale  under  those  circumstances  transferred  the 
legal  property  of  the  ship:  a  transfer,  that  would  have 
been  maintained  even  against  the  assignees  under  the 
Commission  of  Bankruptcy ;  according  to  several  au- 
thorities: Ea: parte  MaitAew*(^39),  HaU  v.  Gumey  {40\ 
Falkener  v.  Cau«(41):  where  actual  possession  could 
not  be  ^ven ;  as  where  the  ship  is  upon  a  voyage. 
This  ship  was  in  the  possession  of  Gleed ;  and  could 
not  be  taken  from  him :  every  thing  therefore,  that  could 
be  done  to  complete  the  title  of  the  Defendants,  was 
done.  Under  these  circumstances  it  is  of  no  import- 
.ance,  that  the  Plaintiff  may  have  some  equitable  claim. 
He  has  no  title  whatsoever  against:  the  assignees;  as, 
if  the  possession  cannot  be  delivered,  every  things  that 
can  be  done  to  vest  the  .legal  title,  ought  to  be  done. 
The  Plaintiff  therefore  ought  to  have  taken  a  bill  of  sale, 
instead  of  a  security,  merely  undertaking  to  do  a  future 
act ;  importing  upon  the  face  of  it,  that  all  was  not 
done,  that  might  have  been  done.  This  is,  not,  as  has 
been  represented,  a  case  of  equal  equities,  depending 
upon  priority  of  notice ;  but  a  mere  equity,  opposed  to 
a  legal  title.  The  evidence  does  not  make  out,  that 
Gleed  had  notice  of  the  Plaintiff's  title,  previous  to 
notice  of  the  bill.    Can  the  Defendant's  legal  title,  not 

affected 
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t  (99)  2  Ve9.  272,  see  the 
several  authorities  in  Ryal 
▼.  Romki,  1  Atk.  165,  1  Fet. 
346. 


(40)  Cookers    Bank.  Law, 
342. 

(41)  1  Bro.  C.  C.  125,  more 
fully  sUted  2  Term  Rep.  491. 
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itflTected  by  notice  of  A  prior  equity,  be  tateHAWt)?  TU 
act,  alledged  as  taking  poesessioii,  is  very  singiikr :  tM 
a  delivery  of  ^any  part  jEbr  the  whok^  but  an  act>  dial 
eould  not  be  notice  of  the  change  of  property ;  irhidl 
Would  haye  been  dcme  by  the  shipwright,  if  no  sosh 
purpose  had  been  conceived. 


Mr.  Harty  in  Reply. 
As  to  the  fourth  part  of  the  ship  bbdi  these  tUlel 
tat  under  the  sanie  circumstances  precisely:  theyaie 
eitheir  both  legal,  or  both  equitable:  and  the  latter  i^ 
the  more  just  Conclusion ;,  as  a  title  to  a  chattel  camet 
subsist  against  the  possession,  with  a  right  to  retidn  it 
against  the  action  of  the  person,  claiming  tide.  TI16 
assignees  under  the  bankruptcy  could  as  Ktde  have  sus- 
tained their  claim  against  the  Plaintiff  as  against  the  1h- 
fendants,  upon  the  inability  to  obtain  possession  of  Att 
ship ;  as  in  the  instance  of  a  ship  on  a  voyage ;  irindi 
is  ah  answer  to  the  Statute  (4S).  The  effect  of  the  eo* 
venant,  which  must  be  taken  with  reference  to  the  whok 
context,  is,  that  the  prodirce  of  the  whole  ship  k  liable 
in  the  event  of  a  sale,  before  she  should  be  {iomfieM 
by  Pucketi  according  to  his  engagement. 

The  Mashjr  qf  the  Rolls. 
The  only  question  in  this  case  is,  whether  the  Haintiff 
be  not  entitled  to  the  proceeds  of  the  one-fourth  shart 
of  this  ship.  There  is  no  foundation  for  the  fardier 
demand:  vis.  for  1000/.;  whether  the  fourth  share  wit 
worth  that  sum,  or  not  The  supposition  was,  that  the 
ship,  as  she  stood,  was  worth  4000/.;  and  might  ht 
worth  much  more.     If  a  biU  of  sale  had  been  given  for 

a  fonthi 

(42)  SUtate   21  Jame$  I,      onacted,  with  aiteradoas,  by 
c.  19,  g.  11 ;  repealed  and  re*     Stat.  6  Geo.  IV,  c.  16, 8.  Tt.* 
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a  ibfirtb,  th^  Phintiff  tould  not  har^  made  a  demand 
ibr  more.  Then  it  struck  theiti,  that  the  ship  might  be 
bM^  before  she  should  be  completed,  and  the  bill  of 
tale  for  the  fourth  executed  to  the  Plaintiff;  and  in  diat 
cflid  they  provide  for  payment  out  of  the  price  of  th^ 
10001.  advanced.  No  one  would  have  bedn  deterred  firom 
{mrohasing  the  t^at  by  the  agreement  about  one  quarter, 
with  the  conditional  covenant  in  case  of  the  sale  of  the 
•hip  to  apply  the  proceeds  of  that  Amxe  in  a  particular 
manner. 
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Upon  the  question,  what  pasifbd  to  the  PlwitifT  under 
this  agreement,   clearly  he  took  nothing  more  than  an 
equitable  interest.     A  complete  transfer    of  the  fourth 
share  was  not  in  contemplation.    That  was  to  be  by  a 
subsequent,  regular,  bill  of  sale ;  and  this  was  intended 
only  as  an  agreement  in  the  mean  time,  until  that  bill 
of  sale  should  be  executed.     Then,  supposing,  this  had 
been  something  more  than  an  agreement  for  a  bill  of 
sale,  yet  the  Plaintiff  did  not  do  immediately  all,  that  he  ' 
might  have  done,  for  the  pti)rpose  of  Completing  his  title. 
The  agreement  took  place  on  the   12th  o{  December  ^  . 
and  no  step  was  taken  until  the  end  of  March,  or  the 
beginning  of  April  \    and  then   only  by  giving  to   the 
buOder  notice  of  a  demand  upon  the  ship.     It  is  not 
precisely  ascertained,    upon  what    day  that    notice  was 
given :  but  up6n  the  9th  of  April  a  regular  bill  of  sale 
was  executed  to  the  Defendants.    That  was  intended,  not 
to  be  a  mere  agreement,  but  absolutely  to  transfer  the 
whole  interest,  which  Puckett  then  had  in  the  ship ;  and 
nothing  could  prevent  the  completion  of  the  transfer  but 
the  circumstance,  that  he  had  not  the  absolute  possession 
to  deliver,  on  account  of  GleecTs  lien.     To  the  extent, 
in  which  possession  could  be  taken,  it  was  taken ;  Gleed 
permitting  a  person  to  8le.ep  on  board  the  ship.     As  be-  . 
tween  these  two  titles,  one  lias  an  agreement ;  which  was 

to 
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to  be  completed  by  a  future  bill  of  safe:  the  other  hu 
an  absolute  bill  of  sale.    The  latter  has  no  noiioe  what* 
soever  of  the  agreement  *of  the  other;  and  does  imme* 
diately  all^  that  he.  can,  to  put  himself  in  possession  of 
the  thing.    He^  who  has  the  agreement,  does  nodung 
until  four  months  afterwards ;  and  it  is  very  uncertain, 
when  he  gave  the  notice,  whibh  he  did  g^e,  andwhst 
was  the  effect  of  it.    His  title  is  not  by  any  means  upon 
the  same  footing  as  the  title  of  the  Defendants.    Thoqgh 
there  are  circumstances,  which  might  perhaps  weigh  widi 
an  arbitrator,  there  is  nothing,   that  can  justify  me  in 
saying  judicially,' that  the  Plaintiff'  has  a  right  to  one- 
fourth  of  the  price  of  this  ship. 


Therefore  dismiss  the  Bill. 


MILNES  V.  GERY. 


Rolls. 
1807. 

Bee.  If/,  8lil, 

Agreement  for  "gY  indentures  of  lease  and  release,   previous  to  die 
^o^^r^S  marriage  of  John  Milnes  and  Mary  SeUna  Gery, 

'  one-third  part  of  certain  estates  was  settled   after  tibe 
lion  ot    two 

persons,  one  '^sp^ctive  deaths  of  William  Gery,  the  father  of  ilfoy 
chosen  by  each  Selinay  and  of  his  mother  Eleanor  Gery^  on  the  husbod 
party,  or  of  an  and  wife  for  life,  and  afterwards  on  the  children  of  die 
nmpire,  to  be  marriage  in  the  usual  manner ;  and  the  settlement  con- 
appointed  by  tained  the  followmg  proviso : 
those  two  in 

^^         .  Provided  nevertheless,  that  notwithstanding  any  of  die 

uses  or  estates,  hereby  created,    it   shall   and    may  be 

Bill  for  a  spe-  lawful    to    and   for    the    trustees    or    the     survivor  of 
cific  perform-  ^j^ 

ance ;  prayings 

tbat  the  Court  will  appoint  a  person  to  make  the  Talaatioo,  or  othcrwito 
ascertain  it,  dismissed. 
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ihem,  &c.  at  any  time  or  tiroes  during  the  joint  lives 
of  the  said  John  Milnes  and  Mary  SeUna  Qery^  bis  in- 
tended wife,  or  during  the  life  of  the  survivor,  with 
the  consent  and  approbation  of  them,  or  the  survivor 
af  them,  testified  in  writings  for  that  purpose,  by  good 
alid  suflScient  'conveyances  and  assurances  in  the  law  to 
•ell,  convey,  and  dispose  of,  the  same  undivided  third 
part  of  and  in  all  and  every  the  said  manor  and  mes- 
suages, lands,  &c.  hereinbefore  conveyed  to  the  Rev.  Hugh 
Wade  Geri/y  for  one-third  part  or  share  of  such  price 
as  the  entirety  of  the  same  hereditaments  shall  be  valued 
at  by  two  different  persons,  the  one  to  be  named  by  the 
said  John  Milnes  and  Mary  Selina  Gery  during  their 
joint  lives,  or  by  the  survivor  of  diem  during  his  or  her 
life,  and  the  other  by  the  said  Hugh  Wade  Gery; 
and  that,  if  such  persons,  so  nomiaated,  should  happen 
to  disagree,  then  those  two  shall  chuse  a  third  person^ 
whose  determination  therein  shall  be  final,  according 
to  the  condition  of  a  certain  bond,  bearing  even  date 
with  the  said  settlement,  and  made  from  the  said  John 
lUBlne^  to  the  said  Hugh  Wade  Gery  in  the  penal 
sum  of  12,000/.,  in  case  the  said  Hugh  Watte  Gery 
shoilld  chuse  to  become  the  purchaser  thereof;,  and 
should  declare  such  his  intention  in  writing  six  months 
next  after  the  several  deceases  of  the  said  WilUam.and 
Eleanor  Gery ;  with  a  power,  in  case  of  the  refusal  of 
,JSugh  Wade  Gery,  to  sell  to  other  persons. 


1807, 
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Notice  was  served  accordingly  in  due  time  after  the  de- 
cease of  WiUiam  and  Eleanor  Gery  by  Hugh  Wade  Gery 
upon  Mr.  Milnes ;  and  the  parties  appointed  eac}i  a  per^ 
son  to  set  a  value  on  the  said  estate.  The  persons  ap' 
pointed  measured  the  premises,  and  held  several  meet* 
iiigs,  in  order  to  determine  the  value,  but  they  differed 
greatly  in  their  respective  estimates :  the  valuer  of  Milnes 
estimating  the  property  very  considerably  higher  than  the 

Vol.  XIV.  C  C  valuer 
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upon  any  third  person,  who  should  make  a  final  deter- 
mination. 
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The  Plaintiff*  therefore  filed  this  Bill  to  have  the 
agreement  carried  into  execution :  praying,  that  the  no- 
tice by  the  Defendant  maybe  considered  binding;  and 
that  a  proper  person  or  proper  persons  may  be  ap- 
pointed by  the  Court  to  make  a  valuation  of  the  entirety 
of  the  isaid  premises ;  oi^  that  the  valuation  thereof  should 
be  ascertained  in  such  other  manner  as  the  Court  shonU 
direct. 

TheDefehdant  by  his  answer  reKed  upon  the  inconio 
plete  state  of  the  agreement,  when  it  broke  off,  and  abo 
upon  a  waiver  on  the  part  of  the  Plaintifi*; .  insbting  ako, 
tfiat  no  consent  was  given  by  Mrs.  Milnes, 

.After  the  argument,  which  turned  chiefly  upon  the 
circumstances,  insisted  upon  by  the  answer,  the  ManAer 
&f  ike  Rolls  desired,  that  the  case  s|iould  be  argued 
upon  a  point,  that  had  tiot  been  much  noticed :  whedier 
this  Court  has  any  jurisdiction  to  do  what  was  piiayed  bf 
the  Bill ;  observing,  thdt,  the  parties  having  agreed  upon 
a  particular  mode  of  settling  the  price,  if  that  mode 
faib  by  any  means,  it  seems  this  Court  cannot  substitute 
another  mode;  and  no  action  could  be  maintained.  That 
doubt  occurred  in  the  case  of  Cooth  v.  Jackson  (43); 
and  both  Lord  Rosslyn  and  Lord  Eldon  thought,  that 
the  failure  of  the  arbitration  put  an  end  to  the  agreement  J 
and  .in  Hall  v.  Warren  (44),  (which  was  mentioned  by 
Mr.  Alexander)  jj^e  point  in  fatbur  of  such  a  jurisdiction 
was  assumed,  but  not  argued. 

Bir, 

(43)  Aote,  Vol.  VI,  12;  see  34,  and  the  note. 
.  (44)  Ante,  Vol.  IX,  006. 
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Mr.  Alexander  and  Mr.  Johnson^  for  the  Plaintiff.  1807^ 

Upon  the  question,  whether  the  Court  has  jurisdiction       ijk*^^^ 
to  decree  a  specific   performance  under  these  circum-^  ^^ 

stances  a  contract  for  sale  at  a  price,  to  be  fixed  by         Obrt. 
valuers,  to  be  appointed  by  the  parties,  and  to  have 
power  in  case  of  difference  to*  appoint  an  umpire,  and  a 
Bill  filed,  the  persons,  appointed  to  value,  not  agreeing  « 

either  in  the  valuation,  or  in  the  choice  of  an'  umpire 
the  cases  Cooth  v.  Jackson  (45),  and  Hallv.  Warren {46), 
confirm  the  general  understanding.  In  the  latter  case 
the  point  was  stated ;  not  contradicted ;  and  was  acted 
upon  by  the  Court,  directing  the  issue.  In  Cooth  v.. 
Jackson  the  Lord  Chancellor  certainly  said,  there  was  no 
decision,  that  such  a  jurisdiction  had  been  assumed  by 
this  Court,  substituting  itself  for  arbitrators ;  but  did  not 
say,  the  Court  would  not  act  under  such  circumstances ; 
and  the  inference  is,  that  his  Lordship's  opinion  is  the 
other  way ;  the  judgment  being  put  at  great  length  upon 
other  grounds. 

The  question  may  be  asked,  what  actioti  would  lie  in 
this  case  ?  There  are  many  instances,  where  a  specific 
performance  may  be  granted,  though  the  action  either 
never  existed,  or  is  entirely  gone ;  as  where  a  party,  under 
an  obligation  to  convey  an  estate  by  a  particular  day, 
dies  before  that  day,  though  the  strict  execution  of  the 
contract  being  by  the  act  of  God  rendered  impossible, 
an  action  would  not  lie,  a  specific  performance  would 
be  decreed  |  so,  upon  a  contract  by  an  ecclesiastical  per- 
son to  make  a  lease,  contrary  to  the  restraining  statutes, 
though  an  action  would  not  lie  for  breach  of  that  illegal 
contract,  this  Court  would  compel  him  to  execute  his    . 

contract 

(45)  Ante,  Vol.  VI,  12,  tee  page  34. 
(4C)  Ante,  Vol.  IX,  605. 
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contract  within  the  limits  of  hid  power.  This  idstra^ 
ment  fails  by  the  conduct  of  the  parties  themselves,  from 
bad  faith  on  the  one  side,  or  the  other;  affecting  the 
conscience ;  upon  which  the  jurisdiction  must  attach. 


This  objection,  if  it  could  prevail,  must  frequently  have 
occurred  upon  the  *usual  contract  for  sale  of  an  estate, 
era  house,  the  timber  in  one  case,  or  the  fixtures  in 
the  other,  to  be  valued  by  persons,  to  be  appointed. 
Many  such  contracts  must  have  been  executed  upon  the 
valuation  of  the  Master :  otherwise  one  party,  by  witlh> 
holding  hi»  nomination,  could  defeat  the  contract.     If  ar 

■ 

rule  existed,  that  would  prevent  a  specific  performance 
on  that  ground,  many  instances  would  be  found.  It  i» 
diflScult  upon  principle  to  maintain,  that  the  jurisdietidD 
shall  not  be  exercised,  as  the  parties  have  not  defined 
all  the  incidental  terms ;  and  that  Iheir  failure  in  thai 
respect  shall  defeat  the  contract.  Th)»  case  k.  not 
stronger  than  a  contract  for  sale  at  a  fair  valuation;  and 
a  contract  of  that  nature  was  executed  in  the  recent 
case  of  Gaakarth  v.  Lord  Lowtlier  (47).  The  Court  ac- 
cording to  the  usual  course,  where  a  vendor  cannot  make 
a  tide  to  the  whole  estate,  ascertaining  through  the 
Master  the  value  of  that  part,  with  a  view  to  compen- 
sation, goes  a  great  way  towards,  making  a  new  contract 
for  the  parties :  the  effect  being  to  put  a  value  upon  the 
part,  to  which  a  title  can  be  made;  the  other  part 
perhaps  being  the  inducement  to  the  contract  f  and  Ae 
ground  is,  that  the  contract  is  performed  in  substance 
by  compelling  the  party  to  take  the  estate  with  a  dedue- 
tion  from  the  price  to  be  ascertained  by  the  Master. 

Sir  Samuel  Romilly,  Mr.  Leach,  and  Mr.  WingJieU 
Sot  the  Defendant. 

The 


(47)  Ante,  VoLXir,  lOX 
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'^%e  question  is^  whether  this  Court' will  impose  upon  1807* 

Ahese  parties  terms,  pe'pfectly  different  from  those,  to 
Avhich  they  agreed :  different,  not  in  form  only,  'but  in 
substance.  It  is  not  ^i^ry  prudent  to  contract  for  an  Ger^. 
estate  at  a  value,  to  be  set  by  another  person^  as  the 
consequence,  if  an  unskilful  person  jshould  be  named, 
might  be  total  ruin.  This  Court  cannot  be  substituted 
£)r  the  umpire,  who  was  to  be  named  by  the  parties. 
The  Master  has  no  knowledge  of  the  estate.  He  can 
only  take  the  averages  upon  the  affidavits  he  receives  as 
to.  the  value.  Such  a  valuation  must  proceed  entirely  in 
^e  .dark;  and  has  none  of  those  qualities,  to  which  the 
{>arties  looked  for  the  protection  of  their  respective  in* 
ierests.  There  is  no  instance  of  what  is  prayed  by  this 
Bill ;  that  the  Court  shall  name  a  person  to  set  the  value: 
but  it  has  been  supposed,  that  the  Court  itself  would 
undertake  that  duty.  The  parties,  who  would  not  trust 
jthemselves  with  the  determination,  chuse  each  a  person, 
of  experience  in  valuation ;  and  those  two  persons,  ac- 
quainted with  the  land,  having  all  the  facts  before  then, 
^d  each  informed  of  the  value,  set  by  the  other,  have 
authority  to  determine  the  amount ;  or,  if  they  cannot 
i^ee,'  an  event,  for  which  in  such  a  contract  it  is  natural 
to  provide,  to  fix  upon  an  umpire.  Persons,  entering 
into  such  an  agreement,  must  be  aware,  that  by  pos- 
sibility it  may  never  be  carried  into  execution.  If  the 
execution  was  prevented  by  any  practice,  or  mala  fides^ 
dutt  might  be  a  groimd  for  the  interference  of  this  Court ; 
though  it  is  difficult  to  point  out  the  mode :  but  there 
is  no  imputation  of  that  sort. 

.  It  is  true,  as  a  general  proposition,  that  a  specific  per- 
formance shall  not  be  decreed,  where  an  action  wbuld  not 
lie  ;  and  though  that  may  not  be  in  all  respects  the  just 
criterion,  some  reason  must  be  shewn  for  the  exception. 
An  action  could  not  be  brought  against  this  Defendant* 
Having  named  an  arbitrator,  he  had  nothing  more  to  do. 

When 
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When  that  was  done  on  each  side^  the  case  was  put  out 
of  the  reach  of  the  parties.  There  is  no  instance  of  a 
specific  performance  decreed  under  snch  circumstances. 
The  case  of  HaU  v.  Warren  (  48 ),  approaching  it  cer- 
tainly, is  however  distinguished  by  this  material  circum- 
stance ;  that  the  price  was  to  be  fixed  by  persons,  to  be 
nominated  by  the  vendor  and  vendee :  Mr.  Morgan  was 
to  estimate  the  value  of  the  advowson ;  having  given  to 
him  the  age  of  the  incumbent :  but  by  this  agreement 
the  two  persons,  appointed  by  the  parties,  may  substitute 
anfother  person.  ,  In  the  case  of  timber  that  can  only 
be  considered  an  appendage ;  and  the  estate  itself  is  tlie 
substantial  subject  of  the  contract  The  Court  .regards 
with  indifference,  and  gets  over,  difficulties  of  that  kind ; 
^nd  acts  upon  the  same  principle  with  reference  to  conn 
pensation :  a  head  of  cases,  which,  considering  the  gross 
injustice,  that  m^y  be  the  consequence  of  imposing  upon 
a  party  terms,  perfectly  different  from  those,  to  which 
■he  agreed,  the  Court  would  be  very  unwilling  to  ex* 
tend  (40). 


Ihc.  lAik. 


The  Master  of  the  Rolls. 
The  more  I  have  considered  this  case,  the  more  I  am 
satisfied,  that,  independently  of  all  other  objections,  there 
is  no  such  agreement  between  the  parties,  as  ^  can  be 
framed  into  execution.  The  only  agreement,  into  which 
the  Defendant  entered,  was  to  purchase  at  a  prioe,  to  be 
ascertained  in  a  specified  mode.  No  price  having  ever 
been  fixed  in  that  mode,  the  parties  have  not  agreed  upon 
any  price.  Where  then  is  the  complete  and  concluded 
contract,  which  this  Court  is  called  upon  to  execute! 
The  price  is  of  the  esisence  of  a  contract  of  sale.    In 

this 


(48)  Ante,  Vol.  IX,  605. 

(49)  See  Halsey  v.  Grants 
fforniblow  v.   Shirtey,   ante, 


Vol.  XIII,  73,  81,  and  the 

rofcrcDces. 
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Mils  instance  the  parties  have  agreed  upon  a  particular 
ffHode  of  ascertaining  the  price.  '  The  agreement,  that 
the  price  shall  be  fixed  in  one  specific  manner,  certainly 
-does  not  afford  an  infer^ce,  that  it  is  wholly  indifferent, 
in  what  manner  it  is  to  be  fixed.  The  Court,  declaring, 
that  the  one  shall  take,  and  the  other  shall  give,  a  price, 
fixed  in  any  other  rtianner,  does  not  execute  any  agree- 
•ment  of  their*s ;  but  makes  an  agreement  for  them ;  upon 
M  notion,  that  it  may  be  as  advantageous  as  that,  which 
Aey  made  for  themselves.  How  can  a  man  be  forced 
to  transfer  to  a  stranger  that  confidence,  which  upon  a 
.subject,  materially  interesting  to  him,  he  has  reposed  in 
mi  individual  of  his  own  selection  ?  No  substantial  dt^ 
ierence  arises  fiK)m  the  circumstance,  that  in  this  case 
^he  decision  may  ultimately  fall  to  an  umpire,  not  di- 
reedy  nominated  by  the  p^urties;  as  through  the  medium 
of  the  original  nommees  they  had  an  influence  upon  the 
idhoice.  No  one  could  be  chosen  without  the  concur 
Mnce  of  the  persons,  in  whose  judgment  they  reciprocally 
confided. 


1807. 
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The  case  of  an  agreement  to  seH  at  a  fair  valuation  is 
frstQcntially  different  ( 50 ).  In  that  case  nb  particular  means 
|[tf  ascertaining  the  value  are  pointed  q^t:  there. is  nothing 
therefore,  precluding  the  Court  from  adopting  any  means, 
ndltpted  to  that  purpose.  The  case,  in  which  the  Court 
baa  modified  particular,  subordinate,  parts  of  an  agree- 
ment, falls  far  short  of  the  decree,  that  is  now  demanded. 
F^haps  some  of  those  cases  may  be  thou^t  rather  to 
pequire  defence  for  the  length  to  which  they  have  gone, 
dMUi  to  furnish  a  justification  for  still  farther  extending 
^l|e  discretionary  power,  of  which  they  are  instances.  The 
Court  never  professes  to  bind  a  man  to  any  agreement, 
ei^cept  that,  which  he  has  made ;  but  sometimes  holds  the 
agreement,  whfph  it  executes,  and  that,  which  he  has 
made,   to  be  substantially  the  ^ame;    when  to  common 

understandings 
(oO)  Emenjy.  Wuse,  ante,  Vol.  V,  Mii.    VFf  F,  6()o. 


Agreement  to 
sell  at  a  fair 
valuation  may 
be  execatadi 

TkeCooriJias 
modified    paib 
ticolar,  suber- 
dipate,  parts  of 
an  agreement 
but  the   cases 
of   that  sort 
have  gone  too 
far;  and  are 
not  to   be  ex- 
tended. 
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.  1807.  understandings  there  is  a  very  perceptible  difference  be* 
tween  tbem,  Tbe  C6urt  however  has  never  gone  Ae 
length  of  compelling  a  party  to  biiy  or  sell  the  whole 

Gbrt,  subject  of  his  agreement  at  a  price,  that  he  has  never 
fixed,  and  that  was  never  fixed  in  any  mode,  to  which 
he  has  given  his  consent. 

In  the  case  of  Hall  v.  Warren  {51 )  it  was  rather  ai^ 
sumed,  than  proved,   that,  if  Warren  was  competent  to 
enter  into  the  agreement,  some  means  might  be  found  to 
carry  it  into  execution.    That  was  so  little  discussed,  that 
the  attention  of  the  Court  was  not  drawn  to  the  point; 
and  the  doubt,  recently  thrown  upon  that  point  in  ^  * 
case  of  Cooih  v.  Jackson  ( 53),  was  not  at  all  adverted  to. 
I  state  it  as  a  doubt  only ;  as  the  decision  was  ultimately 
upon  a  difierent  ground :  but  neither  Lord  Rossfyn  nor 
Lord  Eldon  conceived,  that  the  Court  could  be  substi- 
tuted for  the  arbitrators  to  make  a  division  of  the  estate. 
The  division  of  aii  estate  does  not  imply  more  persand 
confidence,  or  which  other  persons  will  be  less  capable  of 
executing,  than  the  ascertainment  of  value ;  and  the  ad- 
mission there  was,  that  the  Defendant  was  instrumental 
in  preventing  the  award  by. private  instructions  to  the 
arbitrator.     Upon  the  principle,   that  a  fixed  price  was 
Accordiog  to    an  essential  ingredient  in  a  contract  of  sale,  the  ancient 
the  Roman  and  jioj^an  lawyers  doubted,  whether  an  agreement,  that  did 
e    ^^^         not  settle  the  price,  was  at  all  binding.    JusthUan^s  Imlt- 
nistered  b  th    ^*®^  ^^^  *^®  Code  state  that  doubt ;  and  resolve  it  by 
in  Courts  of    declaring,  that  such  an  agreement  should  be  valid  and 
Law  and  Eqoi-  complete,  when  and  if  the  party,  to  whom  it  was  referred, 
ty,  a  fixed       should  fix  the  price :  otherwise  it  should  be  totally  itk- 

price  is  an  es-  operative: 

sential  iogre 

dient  i^  a  Con-      (51)  Ante,  Vol.  IX,  605.    (62)  Ante,  Vol.  VI,  12 ;  see  34, 
tract  of  Sale. 

A  Contract  tlierefore,  that  does  not  settle  the  price,  is  valid  and  com- 
plete only  when  and  if  the  party,  to  whoip  it  is  referred,  shall  fix  it; 
aud  is  otherwise  totally  inoperative. 
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ioipeirative :  *'  quasi  nuUo  Preiio  Statute^  and  such  deafly 
{s  the  Law  of  England. 

I  do  not  know,  that  upon  this  point  there  can  be  any 
difference  between  decisions  at  Law  and  in  Equity.  If 
you  go  into  a  Court  of  Law  for  damages,  you  must  be 
able  to  state  some  valid  legal  contract,  which  the  other 
party  wrongfully  refuses  to  perform :  if  you  come  to  a 
.Court  of  Equity  for  a  specific  performance,  you  mtist 
also  be  able  to  state  some  contract,  legal  or  equitable; 
concluded  between  the  parties ;  which  the  one  refuses  to 
execute.  In  this  case  the  Plaintiff  seeks  to  compel  the 
Defendant  to  take  this  estate  at  such  price  as  a  Master 
of  this  Court  shall  find  it  to  be  worth  i  admitdng,  that 
the  Defendant  never  made  that  agreement ;  and  my 
opinion  is,  that  the  agreement  he  has.  made  is  not 
substantially,  or  in  any  fair  sense>  the  same  with  that ; 
and  '  it  could  only  be  by  an  arbitrary  discretion  that 
the  Court  could  substitute  the  one  in  the  place  of  the 
other. 


409 


iao7. 


MilKbs 


This  Bill  must  luherefore  be  dismissed  without  cost^* 


i8oe« 

BROWNE  V.  WARNER.  Jm.  26liL 

Ante,  150.  * 
'  1*7  PON  the  Answer,  filed  in  this  cause  (53),  a  motipn     The  Injano- 

had  been  ma4e  for  dissolving  the  lojunctiop,  unless  tion  against 
cause.  the  Ejectment 

continaedt 

The  Answer  stated,  that  the  Defendant  in  March^  1801» 
held  the  house  in  question  and  tw6  adjoining  houses  un- 
der a  lease  for  seven  years  from  Michaelmas,  1794;  of 

which 

(53)  Reported  ante,  156,  Doe  on  the  demise  of  Worm 
ner  v.  Browne,  B  Ea$i,  16^, 
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frUeh  0h]y  Ax,  months  remained  unexpired  oi^  the  25th 
q{  March,  1801;  that  the  Plaintiff  tod  Defendant  ver- 
bally agreed  to  the  terms^  upon  which  the  house  was  to 
be  let  to  the  Pluntiff»  as  a  tenant  from  year  to  yeiur; 
which  terms  were,  that  the  Plaintiff  should  pay  the  som 
of  40/.  to  the  Defendant  by  way  of  good-will  as  an 
incoming  tenant,  and  for  the  use  of  some  fixtures :  the 
Defendant  considering  the  premises  well  worth  to  kt 
COL  p^  amwi  at  that  time,  without  including  audi 
^tures  s  and  that  th^  Plaintiff  should  be  at  liberty  to 
receive  the  pame  sum  of  40/.  back  again  from  any  other 
tetiant ;  in  case  the  Defendant  should  turn  the  Plaintiff 
out  of  possession;  and  that  the  annual  rent  of  40/.  should 
be  paid  quarterly  by  the  Plaintiff:  he  paying  also  all  the 
taxes^  except  the  land-tax;  and  undertaking  not  to  sel 
any  artidoi  that  might  be  injurious  to  the  Defendant's 
fbusiness,  as  a  brush-maker,  &c. 


The  Answer  &rther  stated,  that  the  Haintiff  paid  the 
siud  sum  of  40/.,  so  agreed  to  be  paid  by  him  aa  audi 
incoming  tenant,  and  for  the  use  of  the  said  fixtures, 
and  on  no  other  aecount  whatsoever;  and  upon  thePIaiii- 
tiff's  application  the  agreement  wds  reduced  to  writing; 
after  which  the  Plaintiff  requested  the  Defendant  not  to 
turn  the  Plaintiff  out  of  possession  without  a  sufficient 
reason ;  and  the  Defendant  seeming  to  aasent,  the  Plaintiff 
interlined  the  words  '^  shall  not  raise  the  rent  nor  torn 
^^  6ut  the  said  John  Braume  so  long  as  the  rent  is  dutjr 
'*  paid  quarteriy  :'*  and  the  Defendant  not  suspecting; 
that  any  variation  of  the  said  verbal  agreement  was  meant 
or  would  ensue  from  such  interlineation,  or  that  tbe 
plaintiff  would  be  otherwise  than  tenant  from  year  to 
year,  alloired  such  interfineation  to  CQntinue;  and,  ibe 
aan^ef  having  been  copied  with  6uch  interiineation»  was 
^ignod  by  both  parties ;  and  the  Defendant  insists  that, 
such  agreement  amounts  only  to  a  tenancy  from  year  to 
year. 

The 
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The  Answer  farther  stated,  that  the  Defendant  agreed 
to  take  a  new  lease  of  the  three  houses  for  twenty  yearis, 
upon  condition  among  other  things  to  repair;  that  the 
Defendant  was  prevented  by  the  Plaintiff  from  repairing 
the  hoiise  in  his  occupation;  which,  the  price  of  labour 
and  materials  having  greatly  risen,  will  occasion  material 
loss  to  the  Defendant;  and,  the  lessors  decline  to  grant 
jft  lease  to  the  Defendant,  until  die  repaiihs  shall  be  com« 
pleted;  and  under  these  circumstances  the  Defendant 
brought  the  ejectment.  The  Defendant  farther  stated, 
Aat  the  Plaintiff  permitted  the  rent  to  be  in  arrear ;  as 
it  has  been  from  Lady-Day,  1806;  and  that  he  has 
exposed  to  sale  articles  injurious  to  the  Defendant  in 
hb  business. 


1W7-0. 


Browns 

V. 

Warnbr, 


Sir  Samuel  RoniiUy  and  Mr.  Feamley,  for  the 
Plaintiff, 
Shewed  cause  agdnst  dissolving  the  Injunction ;  ob« 
serving,  that  the  circumstances  were  not  varied  by  the 
Answer:  taking  it  to  be  true,  that  this  house  was  worth 
more  than  40/.  a-year,  that,  when  let  to  the  Plaintiff,  it 
was  worth  50/.  a-year,  as  represented  by  the  Answer,  it 
is  impossible  to  conceive,  that  the  Plaintiff  was  not  to 
bave  a  greater  interest  than  as  tenant  from  year  to 
year. 


Mr.  Hart  and  Mr.  Wear,  for  the  Defendant 
What  is  the  relief  to  be  obtained  imder  this  Bill?  Can 
the  Court  read  the  sentence  interlined,  expressing  merely, 
tliat  the  Plaintiff  shall  not  be  turned  out,  but  perfectly 
Indefinite  as  to  the  nature  or  duration  of  his  interest, 
mr..  an  agreement  for  a  distinct,  definite,  term  ?  Your 
liOrdship  ^is  desired  to  do  that,  wbich  a  Court  of  Law 
his  declared  cannot  be  doi)e,  to  give  an  estate^  of 
freehold  by  this  instrument ;  and  under  singular  circum- 
stances; a  party,  having  little  more  than  an  estate  iat 

Witt, 


i>. 
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will,   being  supposed  to  intend  to  grant  an  estate  of 
freehold. 

Sir  Samuel  Romilly,  in  Reply. 
The  question  is,  not,  what  the  Defendant  understood, 
but  what  he  penmtted  the  Plamtiff  to  understand :  viz. 
that  he  was  to  have  a  permanent  interest  The  agree- 
ment, as  drawn,  w'as  for  an  interest  from  year  to  year: 
the  Plaintiff  desired  these  words  to  be  inserted;  to  wfaidi 
the  Defendant  consented ;  now  representing,  that  m  Mb 
opinion  they  make  no  alteration.  Is  not  that  an  acknow- 
ledgment, that  he  deceived  the  Plaintiff?  Where  «i 
agreement  subsists,  that  cannot  formally  take  effect  m 
the  terms,  in  which  it  is  expressed,  if  the  Court  can 
perceive,  what  the  agreement  was,  though  the  parties 
b^ve  not  stipulated  for  a  farther  instrument,  the  Court 
will  execute  the  intention. 


Objection  to 
the  execution 
of  an  agree- 
ment for  want 
of  Interest 


The  Lord  Chancellor. 
If  it  is  clear,  that  I  can  do  nothing  upon  this  memo- 
randum of  agreement,  it  would  be  unnecessary  to  con- 
sider the  effect  of  circumstances  dehors:  but,  if  it  is  fairly 
doubtful,  whether  the  Coturt,  consistently  with  its  priih 
piples,  may  not  give  'relief,  it  is  necessary  to  attend  U> 
collateral  circumstances,  affecting  that  relief.  The  An- 
swer brings  forward  the  objection,  that  the  Defendant  had 
not  such  an  interest,  as  would  enable  him  to  make  the 
agreement  according  to  the  Plaintiff's  construction.  The 
Answer  to  that  is,  neither  had  he  such  an  interest,  u 
would  enable  him,  according  to  his  own  construction :  an 
interest  from  year  to  year,  without  a  farther  interest  in 
prospect,  not  enabling  him  to  grant  a  lease  from  year 
to  year.  .  Another  answer  }s,  that,  though  frequently  tl^ 
Cofurt  cannot  decree  the  execution  of  an  agfeement  on 
account  of  the  defect  of  interest,   that   objection  can 

neyer 


cannot  prevail  jo  an  early  stage  of  the  suit ;    as  U|c  Interest  may  bo 
acquired. 
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.never  in  an  early  stage  of  the  cause  prevent  its  prrodeed^        1807-8.. 

ing ;  as  the  Defendant  cannot  be  permitted  to  say,  he  did  -d^^^^ 
not  mean  to  acquire  that  interest;  and,  if  he  should  ac-  ^^ 

quire  it,  he  ought  to  execute  his  contract.  Warner. 

With  respect  to  the  circumstances  of  difficulty  from 
something  injurious  to  the  Defendant  in  his  trade,  as  an 
obstacle  to  the  relief,  that  will  depend  upon  the  amount 
of  it :  so  as  t^  the  objection  from  not  payingthe  rent  regu- 
larly: whether  compensation  maybe  made  (54):  or  any    Compensation 
other  term  be  imposed.     As  to  the  case  at  law,  I  should  ^^r  deviation^ 
have  understood  it  as  involving  *only  the  questions,  whe-  "^™  ***  agrees 
ther  this  was,  not  a  lease,  but  an  agreement  to  make  a  .        '     f      ' 
lease ;    with  an    agreement  in    the  body  of  that,  con-  ^uQm.* 
sistently  with  which  the  notice  to  quit  could  n<5t  be  given ; 
whether  the  agreement  in  the  body  of  that  memorandum, 
so  considered,  and  termed  parol,  as  not  being  ripened  into 
•  a  lease,  technically  speaking,  was  an  answer  in  the  action 
of  ejectment ;  as  it  would  not  be,  if  the  true  meaning  was, 
when  matured  into  a  lease,  to  give  nothing  more  than  a 
tenancy  from  year  to  year ;  and  whether  the  terms,  that    Terms  repog- 
are  repugnant,  must  not  be  rejected ;  and  d  fortiori  in  a  °*o^  ^  ^^«  "*• 
.  lease.     But  the  real  question  is,  whether  this  is  any  thing  ^^*^  ^  *^® 
.  more  than  an  agreement : .  if  not,  the  Court  wiU  -consider,     ^ 
whether  it  can  be  executed.    I  admit,  that. the  Court  must 
find  in  the  paper  before  it  sufficient  evidence  of  the  term 
and  interest,  intended  to  be  granted ;  but  even,  if  the  Bill 
should  be  dismissed  upon  that  ground,  relief,  of  a  more 
Jimited  kind,  must  be  given  upon  another  ground,  with 
reference  to  the  terms,  in  which  the  agreement  is  con- 
ceived.   According  to  the  old.  doctrine,  an  agreement  to 
let  was  not  understood  to  make  a  lease.     Afterwards  the    Agreemwit  tc^ 
Courts  held,  that,  if  a  person  said,  he  agreed  to  let,  it  '®^  °®^  .^'^  * 

was  the  same  as  doing  the  thin^r :  but  it  was  never  denied,  ^         ' 

o  '  l^Ye  execntory 

that,  if  the  terms  of  that  instrument  indicate,  that  he  ^.  ^..  • 
'  «         g  '  act  was*  in 

^•s  view, 
(64)  CaUraft  v.  Roebuck,  ante.  Vol.  I,  221,  and  the  note,  226. 
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was  looking  forward  to  something  executory,  before  the 
contract  Would  be  complete,  that  would  not  be  held  a 
lease.    * 

Then  see,  what  this  case  is;  having  regard  to  the 
circumstance,  that  this  Defendant  had  not  an  interest, 
that  he  could  by  actual  demise  at  the  time  vest  in  a  lessee. 
The  rent  is  expressly  to  be  paid  quarterly.  If  he  could 
be  turned  oilt  at  the  end  of  the  year,  he  wpuld  pay  80/. 
for  that  year,  instead  of  having  the  hquse  at  40/L  pet  am* 
num.  ,  The  fact,  that  these  words  were  inserted  by  inters 
lineation,  after  conversation  upon  the  subject,  whether 
much  or  little  does  not  appear,  com^ls  the  Court  to  say, 
something  must  be  meant  by  them;  and  the  inquiry  is, 
wh^t  they  did  mean.  If  the  tenant  was  to  have  an  optioQ^ 
where  is  the  principle,  that  wiU  prevent  a  Court  of  Elquity 
from  executing  that  agreement  as  an  actual  lease  ?  Upon 
the  words,  that  immeaiately  follow,  as  to  selling  articles, 
injurious  to  the  Defendant  in  his  business,  supposing  the 
other  part  struck  out,  it  would  be  nonsense  :  there  must 
therefore  be  some  mistake.  ThenToUows  a  clause,  pro- 
viding for  the  reimbursement  of  the  Plaintiff  in  case  of 
removal,  upon  which  I  laid  stress  in  support  of  the  ior 
ference,  that  the  tenant  was  to  have  the  option ;  as  no- 
thing could  be  more  unjust  than  that  the  tenant  should 
have  piud  at  the  end  of  the  year  40/.  for  the  enjoyment 
and  another  sum  of  40/.  for  the  consideration ;  unless  he 
had  the  means  of  getting  that  sum  of  40/.  from  the  ilft- 
coming  tenant.  If  that  tenant  was  put  in  by  Warmetf 
the  liability  would  be  of  no  value,  if  Browne  could  not 
coinpel  payment  from  that  tenant.  The  only  proper  coo- 
struction  is  that,  which  will  secure  to  Broume  the  eflfeet 
of  that  liability  by  interpreting  the  agreement  so  as  to 
make  him  the  person,  who  is  to  bring  forward  the  to* 
nant ;  to  be  proposed,  not  by  Warner  to  him,  but  by 
him,  and  to  be  accepted  by  Warner. 

Suppose 
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Suppose  that  not  to  be  the  cofistnictton^  stitl  the  case 
admits  a  relief,  more  limited :  upon  the  whole  86  inter* 
preting  the  contract  as  to  give  him  an  effectual  remedy 
for  the  payment  of  that  40/. ;  decreeing,  either  that  the 
Defendant  shall  pay  that  sum,  or  shall  execute  some 
lease,  that  would  enable  the  Plaintiff  to  recover  at  law. 
I  must  therefore  continue  the  injunction.  The  Court 
cannot  proceed  safely  in  any  other  way  ihan  by  acting; 
upon  the  written  contracts  of  men,  as  they  are  framed. 


4ik 


The  Injunction  was  continued  to  the  hearing  upon  the 
terms,  that  the  Plaintiff  should  permit  the  Defendant  t& 
repair ;  and  should  pay  the  arrears  and  the  accruing  rent; 
but  without  prejudice  to  any  action,  which  the  Defendant 
may  bring  against  the  Plaintiff  for  the  mesne  profits 
beyond  the  sum  of  40/.  a«year  from  the  time  of  the 
recovery  in  ejeotment  during  the  time  the  Plaintiff  shall 
80  hold  over. 


itoT^/ 


Brownb 

V. 

WaftifBit* 


SMITH  V.  SERLE. 

nPHE  Bill  prayed  an  injunction  to  restrain  proceedings 
at  law.  After  answer  the  Bill  was  amended;  and 
an  ahswer  to  the  amended  Bill  was  put  in.  The  Plaintii^ 
moved,  that  the  answer  to  the-  amended  Bill  should  be 
taken  off  the  file,  upon  the  allegation,  that  it  was  a  mere 
transcript  of  the  answer  to  the  original  Bill. 

Sir  Samuel  Romilly  and  Mr.  Perry ^  in  support  of  the 

Motion,  mentioned  what  the  L6rd  Chancellor  said  at  tk« 

ehd  of  the  cas6  Tomkin  v.  Leihiridge(56)^f  observing, 

iikkt  the  answer,    put  in  to  thid  amended  BiU,  is  mere 

delusion.  •»«- 

Mr. 


1807-8. 
Jan.  29ih, 
An  Answer, 
merely  evaaivop 
to  be  consider- 
ed as  no  An- 
swer, and 
taken  off  the 
File. 


(56)  Ante,  Vol.  IX,  178; 

Tkimai  V.   Leikbridge,    IX » 

'463.      Laiudaum  v.  Elderton^ 


VIII,  526,    and    the  note, 
527. 
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Mr«  Richards^  for  the  Defendant^  denied,  that  the  to-' 
8wer  to  the  amended  Bill  was  a  mere  transcript  of  the 
original  answer. 

The  Lord  Chancellor. 
.  In  the  case  of  Tomkin  v.  Lethbfidge  where  an  ini' 
material  &ct  was  denied,  I  held  that  sufficient  upon  the 
authority  of  a  case  before  Lord  Thurhw;  when  the 
question  was,  whether  the  terms  of  the  Order  to  pleads 
answer,  or  demur,  not  demurring  alone,  were  complied 
•with  by  denying  combination,  and  sajring  something  about 
some  allegation  in  the  Bill,  altogether  immaterial;  apd 
Lord  Thtirlow  held,  that,  if  the  Defendant  had  merdf 
denied  combination,  that  would  not  have  been  an  answer; 
but  on  account  of  that  trifling  addition  it  was  an  answer. 
In  the  case  before  me  I  thought  myself  bound  by  that 
authority:  but  I  ilm  so  unwilling  to  j^e  any  countenanoe 
to  such  an  abuse  of  the  practice,  that  I  think,  I  shal 
never  be  induced  upon  both  those  authorities  to  make 
such  R  decision  again ;  and,  if  such  an  attempt  ahoold 
be  repeated,  shall  hold  it  to  be  no  answer.  The  case 
of  Tomkin  v.  Lethbridge  proves,  that  there  may  be  an 
exception.  Though  the  practice  is  to  direct  a  refisceDoe 
txy  the  Master,  yet,  when  the  inquiry  is  short,  I  shouU 
not  scruple  to  compare  the  answers  myself  for  the  pur- 
pose of  doing  justice.  In  this  instance,  however^  upon 
the  allegation  I  think  it  sufficient  to  refer  it  to  the 
Master. 


The  Order  accordingly  directed  a  reference  to  the 
Master,  to  see,  whether  the  answer,  put  in  to.  die 
amended  Bill^  is  substantially  an  answer  to  the  nmfndff^ 

Bin. 
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Rolls. 

1807-8. 
Nav.2Sth 

The  Earl  of  OXFORD  v.  Lady  RODNEY.  andmh. 

Dee.  lOtk. 


nPHE  kte  Earl  of  Oxford  by  his  Will,  dated  the  2d     Thoogh  upon 

of  February,   1783,  appointed 'his  wife  Susannah  *«  pnrchase 
Countess  of  Oxford,  his  executrix ;    and  gave  and  be-  °  p^         • 
queathed  to  her  all  his  ready  money,  personal  estate,  ^     fncnm- 
jewels,  pkte,  debts  due  and  owing  to  him,    and  other  i^rance  is  not 
personals  of  every  sort  or  kind  whatsoever ;  she  pajring  as  between  the 
his  just  debts,  funeral  expences  and  legacies.    He  also  representa- 
gave  her  all    his  freehold,    leasehold,    and    copyhold,  ti^®*  ^f  ^he 
estates,  that  he  had  the  power  to  dispose  of,  to  hold  to  pirebaser,  bis 

her  and  to  her  assigns  during  her  natural  life :  but  in  case  ^       ,      , .  ' 
4»^  *  .  ^  11  11  11  «ven  by  his 

of  her  marriage  or  decease  he  then  gave  and  bequeathed  ij^y^nau*   #q 

his  said  estates  to  his  brothers  John  and  Thonuis  upon  pgy  which  is 
the  following  trust :  considered  as 

only  for   in- 
'*  In  trust  in  the  first  place  to  apply  the  rents  issues  demnity  of  the 
«  aiid  profits  thereof  to   the  payment  of  500/.  per  an-  Vendor,  it  is ; 
*'  num  clear  of  all  deductions   to  my  dear  wife  during  * '  u  * 

"  ♦her  natural  life  to  the  payment  of  my  ovm  just  debts  [•418].  i.^^- 
''and  afterwards  to  the  discharge  of  the  mortgages  on  ters  into  anew 
''  the  unsetded  estates  those  in  my  own  power  and  pur-  Contract  with 
''  chased  by  myself  and  afterwards  to  the  discharge  of  the   Mort- 

'*  the  mortgages  upon  the  estates  in  settlement."  g«go« ;  ^  for 

*  different  times 

The  testator  then  after  the  decease  of  his  wife  gave'  "*    ™®    * 
the  said  estates  **  after  the  payment  of  the  mortgages  in 
^'  the  manner  above-mentioned  "  to  his  two  brothers  and 
their  heirs :  in  trust  for  the  benefit  of  his  heir  at  law, 
annexed  to  the  Earldom.    He  gave  and  bequeathed  to 

Vol.  XIV.  DD  his 


payment,  &c« 


•418 


1807-8. 


The  Earl  of 
Oxford 

Ladj 
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his  wife  his  house  in  Harley  Street^  with  the  stableti 
coach-houises^  and 'also  the  furniture  household  stuff  in 
his  said  house».  to  her  and  her  heirs  for  ever.  Then, 
after  some  farther  bequests  to  his  wifi^  of  jewels  and 
plate  for  Efe»  and  after  her  decease  to  hb  heir  at  l^kw, 
came  the  following  clause: 

'^  I  also  desire  unless  it  should  be  thought  adviseaUe 
'*  to  continue  my  lands  which  shall  be  in  qfiy  own  ma- 
nagement at  the  time  of  my  decease  afterwards  in 
hand  the  stock  thereupon  may  be  sold  and  the.  money 
arising  therefrom  may  be  applied  after  the  payment  of 
my  own  debts  to  the  discharge  of  the  mortgages  up(n 
"  the  estate  in  the  manner  above-mentioned*'* 


fC 


tt 


u 


it 


i  M\9  ] 


By  a  codicil^  dated  in  October^  1 789,  the  testator,  after 
charging  all  his  estates,  real  and  personal,  after  the  de- 
pease  of  his  wife  with  the  payment  of  9000/.  to  die  pertoDs 
and  in  the  manner  therein  mentioned,  in  all  other  respecti 
confirmed  his  Will;  and,  for  the  more  certain  raising  die 
9000/.,  after  his  just  debts  were  paid,  and  also  after  Ae 
decease  of  hb  wife,  he  gave  all  hb  manors,  kuids,  ftc 
in  die  counties  of  Hereford^  Monmouth,  Salop,  and  Rod- 
nor,  to  Thomas  Harley  and  hb  heirs  for  500  years,  m 
trust  by  mortgage  or  otherwise  to  raise  die  said  sum  of 
*9000/.;  and  after  that  sum  was  paid  he  gave  hb  sakl 
manors  and  estates  to  hb  heirs  at  law. 


•  Lady  Oxford,  as  executrix,  paid  off-  out  of  die  geD^ 
ral  personal  estate  of  the  testator  a  mortgage  of  2000L 
and  interest;  which  was  charged  upon  the  leasehpU 
house  in-  Harley  Street  at  the  time  the  testator  plI^ 
chased  that  house ;  and  which  remained  due  at  his  deadi. 
The  personal  estate  was  not  sufficient  to  answer  die 
debts.     The  Bill  therefore^  filed  by  Lord  Oxjifrd,  die 

nephev 
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nephew  and  heir  at  law  of  the  testator,  against  the 
personal  representatives  of  Lady  Oxford^  among  other 
things  prayed,  that,  if  it  should  appear,  that  any  part 
of  the  personal  estate  of  the  testator  was  applied  m 
paying  off  the  mortgage  on  the  house  in  Harley  Street^ 
the  Plaintiff  may  be  declared  to  have  a  lien  on  the  house 
for  the  aipount ;  or  to  be  entided  to  receive  out  of  tlie 
personal  estate  of  Lady  Oxford  the  amount  of  so  much, 
as  was  applied  in  payment  of  such  mortgage ;  charging, 
that  the  mortgage  was  a  debt,  which  passed  with  the 
house;  and  ought  to  have  been  paid  by  the  person,  to 
whom  the  house  was  bequeathed. 


1807-8. 


The  Earl  of 
Oxford 

V. 

* 

JLady 
JIqdnbt* 


The  testator  purchased  the  house  in  Harley  Street  by 
indentures,  dated  the  S4th  of  June^  1768,  between 
Randle  Wilbraham^  Thomag  Nichols  and  Lord  Oxford; 
which  reciting  the  lease  to  Nichols  dated  the  4th  of  De^ 
f ember ^  1759,  for  97^  years,  wanting  10  days,  and  an 
Hasignment,  dated  the  17th  of  Aprily  1764,  to  WUbra" 
lum,  in  consideration  of  2000/.,  for  the  residue  of  the 
term,  subject  to  redemption ;  and  that  Lord  Oxford  had 
agreed  with  Nichpl  for  the  purchase,  for  the  remaindei? 
of  the  said  term,  under  and  si|bject  to  the  rent  an4 
covenants,  upon  the  tenant's  part  to  be  paid,  observed 
aod  performed,  and  to  the  said  piortgage  to  Wilbraham 
for  2000/.,  and  interest  to  become  due,  at  the  price  of 
f  ISGO/i,  witnessed,  that  in  consideration  of  1360/.,  by 
Lord  Oxford  paid  to  Nichols  in  full  for  the  purchase  of 
all  his  estate,  right,  &c.  subject*  to  the  rent  and  cove- 
nants, ik^c  and  to  the  said  sum  of  3000/.,  remaining  due 
to  Wilbraham,  and  interest ;  with  the  usual  covenants  by 
Niekai  for  title  against,  every  one,  dimming  u^der  bim^ 
and  for  farther  assurance,  except  WUbf^ham's  mortgage* 
Wilbraham  also  covenanted  with  Lord  Oxford,  that,  if 
Liord  Oxfordy  his  executors,  administrators,  or  assigns, 

DDS  shall 


[•480] 


430 


CASES  IN  CHANCERY. 


1807-8. 
The  Earl  of 

OxFORI> 
V, 

Ladj 
Rodney. 


shall  pay  to  Wilbrahamy  his  executors,  &c.  the  sam  of 
2100/.  as  after  mentioned,  viz.  50/.  upon  the  24th  of  De- 
cember next,  and  2050/.  upon  the  24th  of  June,  1769, 
Wilbraham^  his  executors,  &c.  shall  assign  for  the  residue 
of  the  term  to  Lord  Oxford^  his  executors,  &c.  or  as  he 
or  they  shall  direct,  free  from  all  incumbrances  by  WitbrO' 
haniy  his  executors,  &c. ;  and  Lord  Oxford  covenanted 
with  Wilbraham  to  pay  the  said  2100/.  in  the  shares 
and  upon  th6  days  before  mentioned:  and  it  was  pnH 
vided,  that  it  shall  be  lawful  for  Lord  Oxford^  his  exe^ 
cutors,  &c.  to  hold,  occupy,  &c.  and  take  the  rents  and 
profits,  until  default  in  payment  of  the  said  2100/.,  or 
some  part  thereof,  contrary  to  the  said  covenant  and 
agreements,  &c. 


'Mr*  Alexander^  Sir  Samuel  RomiUy,  and  Mr.  RoMpeBi 
for  the  Plaintiff;  referred  to  Tweddett  v.  TweddeU{9&\ 
land  the  other  cases  of  that  class ;  as  authorities,  thst 
the  mortgage  upon  the  ho^se  in  Harley  Street  never  waft 
the  personal  debt' of  the  late  Lord  Oxford;  relying  abo 
upon  the  construction  of  the  Will;  as  clearly  making  tbe 
distinction  in  the  testator's  mind  as  to  those  debts^  which 
lie  considered  hU  own. 


[421] 


Mr.  Richartls,  Mr.  Thamsotif  and  Mr*  Joseph  Mar- 

tin,  for  the  Defendant. 
The  general  rule  established  in  TtoeddeU  ▼•  TweddeB^ 
and  BiUinghurst  v.  Walker (57),  though  certainly  con- 
trary to  the  understanding,  that  prevailed  formerly,  is 
now  settled ;  and  to  be  considered  as  a  land-mark.  The 
principle  that,  where  a  person  buys,  subject  to  an  incum- 
brance, and  the  transaction  is  no  more  than  a  purcfaait 
cf  the  equity  of  redemption,  that  incumbrance  does  not 

become 


(56)  2Bro.  a  C.  101,  152. 
(67)  2  Bro.  C  C.  604. 
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become  his  debt,  and  even  bis  pergonal  covenant  will  not' 
have  tbat  effect,  being  considered  merely  as  a  cove- 
nant for  indemnity,  has  been  carried  to  this  extent ;  that, 
if  the  mortgage  originally  carried  four  per  cent,  and  the 
purchaser  stipulates  to  pay  five,  yet  that  is  held  only  a 
coQateral  engagement;  and  does  not  make  the  original 
debt  his  own;  but  if  any  personal  dealing  has  taken 
place,  a  contract  between  the  mortgagee  and  the  pur* 
chaser,  the  effect  may  be,  that  the  latter  makes  the  debt 
his  own.  The  last  case  of  that  description  is  Waring  v» 
Ward  {Si)  \  and  upon  that  authority  it  is  equally  cle&r^ 
that  if  there  is  in  the  transaction  any  thing  more  than  a 
mere  purchase  of  the  equity  of  redemption,  any  thing 
raising  a  new  contract  by  the  purchaser  with  the  mort- 
gagee, that  has  the  effect  of  constituting  a  new  debt  from 
the  purchaser;  to  whjch  his'  personal  estate  will  be  liable^ 
Upon  the  mere  purchase  of  an  equity  of  redemption  it' 
is  not  usual  for  the  mortgagee  to  join.  In  this  case  there 
is  a  personal  engagement  between  the  mortgagee  and  the 
purchaser;  that  the  mortgagee  will  convey  to  the  pur- 
chaser the  legal  estate ;  and  the  purchaser  shall  pay 
the  money  in  the  mode  specified;  and  permit  him  to 
hold  and  enjoy  until  default.  This  case  therefore  is  com- 
pletely out  of  the  rule,  established  in  TweddeU  v.  Tived' 
ilett,  and  within  the  principle,  upon  which  the  Lord  Chan" 
^ceUor  determined  the  last  case,  Waring  v.  Ward:  a  new 
and  a  different  contract  being  formed  between  the  mort- 
gagee and  the  purchaser ;  with  an  extension  of  the  time, 
and  new  periods  of  payment^ 


IBOIS. 


The  Earl  of 
Oxford 

V. 

Lady 

BODNET. 


[♦422] 


Sdly.  The  true  construction  of  the  Will  must  be,  that 
the  testator  intended  this  mortgage  to  be  paid.  Pro- 
viding for  all  his  debts  by  general  expressions,   large 

enough 

(58)  Ante,  Vol.  V,  670.  VII,  332,  See  I,  187;  and 
ibe  note. 
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the  IBarl  of 
Oxford 

V. 

Lady 
Rodney. 


enough  to  cover  all  mortgages,  the  intention  unist  be 
shewn  to  except  this  particular  mortgage,  of  wtuch  be 
takes  not  the  least  notice ;  and  that  this  estate  should  go 
subject  to  it.  The  purpose  to  include  this  mortgage  in 
the  trust  for  payment  of  the  debts  is,  not  only  the  plaia 
construction  of  the  language,  but  the  presumption  firom 
giving  this  house  to  Lady  Oxford,  the  only  immediate 
object  of  his  bounty. 

Mr.  Alexander,  in  Reply. 
The  covenant  with  the  mortgagee,  and  the  provision 
for  new  periods  of  payment,  cannot  make  a  difference  ( 
having  substantially  no  more  effect  than  the  covenant  ftr 
indemnity  in  the  ordinary  case. 

In  the  case  of  Waring  v.  Ward  {SB)  the  whole  money 
Was  paid  into  Court ;  and,  by  a  new  arrangement  with  the 
person,  entitled  to  that  money,  a  sum  was  lent  to  ImD 
out  of  Court  upon  his  entering  into  a  new  mortgage ;  and 
those  particular  circumstances  determined  that  case,  Tbe 
q^^uestion  is  not  varied  by  the  direction  in  the  Will  for  tlie 
payment  of  his  just  debts ;  the  question  being,  whether 
for  this  purpose  this  is  his  debt. 


C4AS] 
bee.  lOtk. 


The  Master  of  the  Rolls. 
The  only  question,  at  present  to  be  decided,  is,  whether 
the  mortgage  of  the  house  is  properly  payable  out  of  the 
personal  estate  of  Lord  Oxford,  as  being  his  debt;  and, 
if  not,  whether  it  is  one  of  the  mortgages,  directed  bj 
the  Will  to  be  paid  out  of  the  personal  estate  and  other 
funds,  .provided  for  that  purpose.  The  first  point  io- 
volyes  the  doctrine  o(  Tweddell  y.TweddeU  {60);  which 


IS 


(50)  Ante,  Vol.  V,  670.    VII,  332.     Sec  I,  187,  aud  the 

note. 

(60)  2Bro.C.C.  101,152. 
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i%  OB  the  one  side  represented  as  precisely  similar  to  this 
'Case;  and  on  the  other,  as  distinguishable  from  it.  It  is 
not  very  easy  to  reconcile  that  case  with  the  principle,  esta- 
.lilished  by  Lord  Hardwicke  in  Parsons  v.  FreetMn{G\  ), 
and  recognised  by  Lord  Thurlow  himself  in  BilUnghursi 
v«  Walker  {GSl) I  viz,  that  where  the  mortgage  money  is 
4aken  as  part  of  the  price,  the  charge  becomes  a  debt 
from  the  purchaser.  The  case  of  TtoeddeU  v.  TwecUkU 
was  certainly  very  much  a  subject  of  doubt  subsequent 
to  its  decision.  Lord  Aloanley  in  Butler  v,  Butler  (  6S  ) 
plainly  enough  intimates,  that  he  should  have  been'of  a 
different  opinion,  if  that  authority  had  not  stood  in  the 
way.  In  Woods  v.  Huntingford  ( 64  ),  which  I  argued,  and 
^hich  Lord  Ahatdey  thought  distinguishable,  his  Lord- 
ahip  states  what  he  conceived  to  be  the  import  and  effect 
of  the  case  of  TtoeddeU  v.  Tweddetl;  that  it  amounts 
only  to  this ;  **  That,  where  a  man  buys  subject  to  a 
*'  mortgage,  and  has  no  connection,  or  contract^  or  com- 
^  munication,  with  the  mortgagee,  and  does  no  other  act 
^  to  shew  an  intention  to  transfer  that  debt  from  the 
^  estate  to  himself,  as  between  his  heir  and  executor, 
"  but  merely  that,  which  he  must  do,  if  he  pays  a  less 
**  ^  price  in  consequence  of  that  mortgage,  that  is,  iti- 
''  demnifies  the  vendor  against  it,  he  does  not  by  that 
^  act  take  the  debt  ujpon  himsdf  personally.* 


1307-8. 

Tho  Earl  of 
Oxford 

Lady 

RODMBf« 


[  ♦4«*) 


Indeed  in  the  very  short  statement  of  Lord  Thurlow*% 
Judgment  upon  the  re-heariftg  of  TweddeU  v,  TweddeU 
his  Lordship  seems  to  rest  entirely  upon  the  ground,  that 
the  contract  was  nothing  more  than  a  contract  of  indem- 
-iaity  against  the  mortgage ;   that  it  was  not  a  contract, 

givipg 


(61)  ^  P.  WUL  664,  note 
1^  Mr.  Coo:. 

(62)  2  Bro.  C.  C,  «04. 


(63)  Ante,  Vol.  V,  634. 

(64)  Ante,  Vol.  Ill,  128. 
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[♦426  ] 


*  giving  any  direct  and  immediate  right  against  himself  to 
the  mortgagee ;  but  only  indemnifying  the  vendor^  in  case 
he  should  be  sued  by  the  mortgagee.  The  prpciple  is 
right;  if  that  was  the  real  result  of  the  facts.  The 
agreement  is  for  a  given  price^  3500/.  The  purchaser 
had  then  to  pay  what  was  due  to  the  mortgagee,  and  the 
rest  to  the  vendor.  It  is  very  doubtful  upon  that,  whe- 
ther the  -mortgage  was  no(  taken  as  part  of  the  price. . 

There  is  a  material  distinction  between  this  case  and 
Tweddell  v.  TweddelL  Here  is  a  direct  contract  with  the 
mortgagee.  As  between  the  purchaser  and  the  vendor 
of  the  equity  of  redemption,  I  admit,  there  is  nothing 
but  a  purchase  of  a  mere  equity,  subject  to  the  mortgage: 
but  here  the  contr^t  is  with  two  different  persons,  having 
different  interests  in  the  estate :  one  an  equitable  interest, 
the  equity  of  redemption:  the  other  the  legal  interest, 
the  mortgage.  .  The  purchaser  contracts  with  both  at  the 
same  time;  and  both  join  in  the  conveyance  to  him. 
From  the  owner  of  the  equity  of  redemption  he  pur- 
chases his  Tight  to  redeem  ;  and,  having  done  that,  imme- 
diately enters  into  another  contract  for  the  purchase  of 
the  other  interest  from  the  mortgagee ;  taking  a  covenant 
from  the  owner  of  the  legal  estate  to  take  it  from  him 
upon  payment  of  the  mortgage  money  at  particular  pe- 
riods and  in  particular  proportions ;  and  .there  are  .cove- 
nants to  pay  that  sum  at  those  periods  and  in  those  pro- 
^  portions^  and,  until  de&ult  of  payment  .in  that  mode, 
for  quiet  enjoyment  This  is  different  from  Tweddell  v. 
TweddeU {65);  and  difierent  in  the  circumstance,  upon 
which  that  case  mainly  rested ;  thu^t  there  was  no  contrad 
whatsoever  with  the  mortgagee.  Here  there  is  not  ofvij 
a  contract  and  undertaking  with  him  for  the  price  of  his 
interest,  but  a  benefit  is  obtained  from  the  mortgagee, 

whicb 


(65)  2  Bro.  a  C.  101,  152. 
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which  the  purchaser  vould  not  have  from  the.,vendorj  vb. 
the  right  to  hold  and  enjoy.  That  the  vendor  could  not 
have  giveq ;  as  the  mortgagee  might  have  foreclosed  the 
equity  of  redemption. 

This  case  therefore  is  clearly  out  .of  the  authority  of 
Tweddellv.  TweddeU;  and^  as  that  is  supposed  to  carry 
that  .doctrine  to  its  extreme  length,  it  is  not  to  he  eX"« 
tended  to  a  case,  that  is  fairly  distinguishable  from  it; 
though  it  is  now  to  be  looked  upon  as  an  authority  to. 
the  extent,  to  which  it  goes ;  as  it  is  not  so  materia!, 
that  these  arbitrary  rules  should  be  the  one  way  or  the 
other,  as  that  they  should  be  fixed.  This  case  is  also 
different  from  Billinghtirst  v.  Walker {G&).  There  a 
.term  of  ninety-nine  years  was  created  to  secure  to 
Martha  Vernon  a  sqm  of  itSXOL  upon  premises,  held 
.for  Uves.  There  being  a  diflSculty  about  the  renewal 
of  the  lease,  it  was  apprehended,  that  Martha  Vernon 
.would  remain  altogether  without  a  security,  if  the  leade 
expired :  therefore  a  bond  was  given  for  the  money ; 
which,  if  that  apprehension  should  prove  well  founded, 
would  be  the  only  security  in  existeilce.  for  the.  debt. 
Th^  lease  was  afterwards  renewed ;  and  the  charge  at- 
tached upon  it  It  is  clear  from  the  Res  gestce,  that  all, 
,that  George  Woodroffe  meant,  was  to  substitute  his  bond 
■in  the  room  of  that  security,  which  it  was  supposed  she 
^  was  about  to  lose ;  but  not  to  take  upon  him  absolutely 
and  at  all  events  the  debt,  as  a  personal  debt  of  his  own^ 
He  had  no  intention  absolutely  to  exonerate  the.  estate ; 
for  he  never  would  have  given  the  bond  except  for  the 
paiCticular  purpose.  It  was  therefore  inequitable  and  un- 
conscientious to  say,  that,  although  the  bond  was  given 
only  for  that  purpose,  it  should  be  held  to  attach  solely 

upon 
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upon  the  p^raanid  ^tate  of  Oearge  Woadrqffe.  llie  bant 
fide9  of  did  transaction  required,  that  in  the  event,  that 
happened^the  lease  should  be  sUIl  chargeable ;  and  not 
the  personal  estate  of  George  Woodtoffe.  That  case  is 
therefore  perfectly  distinct. 


Rolls. 
1807-8. 
Hee.  18/A. 
Notioe  to  a 
purchaser, 
that  there  is 
a  Lease,  is 
Notice  of  its 
contents. 


HALL  V.  SMITH. 


nrVE  BiH  in  this  cause  prayed  the  specific  perform- 
ance of  an  agreement  by  the  Defendant  to  purchase 
an  estate  from  the  Plaintiff.  The  purcha^  was  by  pri- 
vate contract  upon  a  particular,  that  bad  been  prepared 
with  a  view  to  an  auction;  by  which  particular  the  pre- 
mises Were  described  as  the  manor  otKUmUian,  and  I 
Particular,  de-  mansion-house,  with  776  acres,  in  the  county  of  ^mrfi, 

»^  ^  .  let  to  Charles  Spyers,  Esq.  on  lease  for  a  term,  of  wUch 
ject  to  Notice  "**  years  will  be  unexpired  at  Michaelmas,  1805,  at  a 
to  quit,  not  in-  ^^^^  improveable  rent  of  6001,  per  amum ;  and  that  Vf 
consistent  with  &  clause  in  the  lease  the  tenant  is  to  quit  on  twdfe 
a  Covenant,  months  notice,  if  the  proprietor  shall  chuse  to  reside 
thht  the  tenant  ^n  the  estate. 
shall  hold  over 

^\^,  [  4fi7  ]  The  Defendant  declined  to  complete  the  purchase ;  ok- 
time  "  after  J^^^g  to  some  of  the  covenants  in  the  lease  to  Spyen, 
0t  |||0  QQ j  q(   That  lease  was  for  a  term  of  ten  years  firom  the  10th 

''the   term:''    o( October,  1801;   containing  severpl  covenants   on  the 
that  being  *         pert 

upon  the  con- 
text distinguished  from  the  **  other  soouer  deternuDation  :*'  and  lime, 
generally,  not  being  of  the  essence  ^f  the  contract. 


Hau. 
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t)art  of  the  lessee,  relative  to  the  cudtivation  of  the  land,  liit74iu 
particularly  with  reference  to  the  last  year  of  the  term : 
among  others,  to  leave  the  premises  in  repair  *^  at  th^ 
''  expiration  of  the  said  tenn  :'*  to  leave  the  dung  from  -dMiTOi 
the  two  lafit  years  crops  for  the  'benefit  of  Hatt^  his 
heirs,  or  next  succeeding  tenant :  to  stack  the  hay  ''  in 
"  the  said  last  year  of  the  said  term  **  and  spend  the  samtt 
thereon  that  year ;  and  if  **  at  the  Expiration  of  the  said 
**  term"  there  shall  be  any  hay  unconsumed,  the  refusal 
to  Hall  at  a  valuation :  **  at  the  exfHration  or  other 
''  sooner  determination  of  the  said  term"  to  leave  certain 
parts  of  the  land  in  a  particular  state  of  cultivation;  and 
after  the  1st  day  o(  May  **  in  the  last  year  of  the  said 
**  term"  to  permit  H(Mf  or  his  heirs,  &c,  or  next  suc- 
ceeding tenant,  to  enter,  and  prepare  certain  pakts  for  a 
wheat  crop,  &c. ;  and  permit  Hall,  his  heirs,  &c.  to  have 
part  of  the  dwelling-house,  and  stabling  for  twelve  horses; 
and  to  carry  out  the  dung,  &c. ;  -and  also  to  provide  straw 
jPor  litter  for  the  said  twelve  horses  from  and  after  the 
1st  day  oi  May  **  in  the  said  last  year  ifntil  the  1st  day 
"  of  June  after  the  expiration  of  the  said  term ;"  and 
permit  HaU,  his  heirs,  &c.  to  sow  grass  seeds  with  his 
Lent  com  **  in  the  said  last  year.* 

.  Amon^  other  covenants  on  the  part  of  the  lessor  was 
the  following: 

That  he,  his  heirs  or  assigns,  *'  shaH  and  will  permit 
^*  and.suffer  the  sidd  Charles  SpyerSy  his  executors  or  ad-» 
^*  ministrators,  to  have  a  sufficient  part  of  the  said  man- 
*'  sion-house  the  sole  use  of  the  bams  and  rick<-yardd 
"**  stabling  for  six  horses  and  the  tise-of  the  yards  and 
^'  *  gate-rooms  in  common  with  th<s  said  Robert  WeMey  [  ^4jS8  1 
^*  Hall  his  heirs  or  assigns  until  the  1st  day  of  June 
^' after  the  end  of  the  said   term  for  the  purpose  of 
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"  thrashing  out  his  com  and  grain  and  spending  his  hay 
*'  straw  and  fodder  according  to  the  covenants  aforesaid 
'^  and  also  that  he  the  .  said  Robert  Westley  Hall  his 
''  heirs  or  assigns  shall  and  will  at* the  expiration  or  other 
*^  sooner  determination  of  the  said  term  allow  and  pay 
'^  unto  the  said  Charles  Spyers  his  executors  or  adminis« 
**  trators  such  siun  of  money  for  the  saint-foin  or  other 
'' seeds  which  shall  be  sown  on  the  said  premises  and 
**  for  the  land  which  he  shall  chalk  during  the  said  term** 
according  to  arbitration.   . 

The  lease  concluded  with  the  following  proviso : 

**  In  case  at  any  tiro*e  during  the  said  term  the  said 
"  Robert  Weutley  Hall  or  his  heirs  or  any  future  pur- 
*'  chaser  of  the  said  mansion-house  farms  lands  and 
'^  premises  shall  be  minded  and  desirous  to  occupy  and 
enjoy  the .  same  premises  ( which  occupatipn  shall  ex- 
tend  to  any  of  his  or  their  bailiffs  but  not  to  his  or  their 
tenants)  that  then  and  in  such  case  it  shall  and  maybe 
*'  lawfid  to  and  for  the  said  Robert  Westley  Hall  or  his 
''  heirs  or  any  future  purchaser  of  the  said  {)remises  to 
*'  determine  and  make  void  these  presents  and  the  term 
**  and  estate  hereby  granted  at  the  end  of  any  one  year 
*'  of  the  said  term  upon  his  the  said  Robert  Westley  Halt 
'*  or  his  heirs  or  any  such  future  purchaser  of  the  said 
^'  premises  giving  or  causing  to  be  given  unto  the  said 
**  Charles  Spyers  his  executors  or  administrators  twelve 
'*  calendar  months  previous  notice  in  writing  of  such 
'*  his  or  their  intention  and  that  from  and  after-  the  ex- 
piration of  such  notice  so  to  be  given  the  term  and 
estate  hereby  agreed  to  be  granted  shall  cease  deter- 
"  mine  and  be  void  to  all  intents  and  purposes  whatsoever: 
**  *  Provided  and  it  is  hereby  declared  that  the  benefit  of 
^'  this  proviso  shall  be  confined  to  the  said  Robert  West^ 
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^'  ley  Hall  and  to  his  heirs  and  to  such  future  purchaser 
**  of  the  said  premises  only  but  the  same  shall  not  extend 
*^  or  be  construed  to  extend  to  any  other  person  or  per- 
sons  whomsoever  and  that  the  said  Charles  Spyers  his 
executors  or  administrators  shall  hold  and  enjoy,  the 
said  premises  for  the  whole  of  the  said  term  unless  the 
**  said  Robert  Westley  Hall  or  his  heirs  or  such  future 
purchaser  shall  chuse  to  occupy  the  same  premises  ih 
his  place  or  stead  as  aforesaid." 
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.  The  answer  represented,  that  the  object  of  the  pur- 
chase by  the  Defendant  was  for  his  residence  f  that  upon 
his  inquiring  for  the  lease  the  PJaintiflf's  agent  s&id,  he 
had  no  copy;  but  it  contained  only  the  usual  and  cus- 
tomary covenants  between  landlord  and  tenant. 

The  Defendant  also  took  objections  to  •  the  title.  The 
parties  went  into  evidence  upon  the  point,  whether  the 
covenants  objected  to  were  usual  and  customary  covenants 
an  that  part  of  the  country. 

Sir  Samuel  RonUtty  and  Mr.  Bett^  for  the  Plaintiff,  de- 
tSted  a  reference  to  the  Master  upon  the  title. 

Mr.  Fonbtanque,  Mr.  Leach,  and  Mr.  Wyime,  for  the 
Defendant. 


This  Plaintiff  upon  the  variance  of  his  title  from  the 
particular  is  not  entitled  to  a  specific  performance.  *  The 
first  objection  b,  that  upon  the  covenants  in  the  lease  to 
Spyers  the  Defendant  cannot  have  possession  upon  giving 
twelve  months'  notice  :•  the  tenant  being  entitled  to  the 
joint  possession  during  a  farther  period  of  nine  nl6nths. 
7he  cases  upon  the  doctrine  of  compensation  are  not  to 
^  be  extended.  Previously  to  the  time  of  Lord  Somers  this 

Court 
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Court  vould  not.  interpose  by  a  Decree  for  a  specific  per- 
fcrm^pce  in  favour  of  a  vendor^  unless  be  could  recover 
damages  at  law ;  at  that  time  refusing  to  be  the  instru- 
ment of  injustice  by  compelling  a  man  to  take  something 
different  from  that,  for  which  he  contracted ;  or  to  take 
the  subject  of  the  contract  at  a  different  period  from  dut 
stipulated :  in  truth  not  giving  effect  to  the  contract  of 
the  .parties:  but  making  a  contract  in  fevour  of  one,  who 
failed  to  perform  his  part  of  the  actual  coatract.  It 
cannot  now  be  stated  upon  authority,  as  it  never  could 
upon  principle,  that  time  is  not  material ;  upon  which 
point  the  case  of  Keen  v.  Stuckeltf  ( 67 )  must  have  bem 
overlooked :  otherwise  .the-  authority  of  the  House  of 
liords,  that  a  vendor,  not  havii^g  completed  his  ti^  by 
the  day  stipulated,  was  not  entitled  to  a  specific  perfona* 
ance,  must  have  been  conclusive.  In  the  well-considered 
case,  Lloyd  v.  Collet {68)  the  law  was  restored ;  and  it 
was  held»  that  the  party,  who  could  npt  have  at  the  dne 
stipulated  the  execution  of  his  contract,  might  determiae 
it.  Tl^  cases,  that  in  the  interval  were  determined  uppn 
the  principle  of  compensation,,  were  cases  of  a  defi- 
oiency  in  quantity ;  of  an  estate,  sold  as  tithe-free,  not 
proving  so.;,  and  a  defect  of  tide  as  to  a  part,  not  nhr 
terial.  The  case  of  a  person,  whose  object,,  by  his  puN 
i^hase  to  become  p,  freeholder  of  Essex,  was  disappointied 
by  the  situation  of  the  purchase  in  the  countjf  of  Kenlt, 
though  on  the  north  side  of  the  river,  would  not  nov 
be  so  determined;  and  the  decision,  enforcing  a  contraet 
aa  to  a  house,  though  a  title  could  jiot  be  niiade  to  s 
wh^,  which  was  the  prin^pal  object  of  the  purchaser, 
has  been  much  reprobated.  Whero  the  point  turns  upoa 
the  ttm^f  at  which  possession  is  to  be  given,  how  can  tfast 
mUmit  cpippensation  ?    Suppose  the  subject  a  villa,  for 

residence 
{erf)  Gilb.  165.  and  see  HarringUm  v.  Wkf 

(69)  4  Bro.    €.    C.    4e9.      ler,  686,  and  the  note,  691. 
Ante,  Vol.  IV,   089,  note; 
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residence  during  the  gummer:  and  ppssesnoi^  upon  the 
Ist  of  May  stipuhted  for  offered  upon  th^  Ist  of  Der 
eember.  What  is  to  be  the  limit  of  this  relaxation  of  the 
contract  ?  The  Defendant  made  this  purchase  with  a  view 
to  residence ;  relying  upon  the  representatipu  In  this,  paf* 
ticular.  This  objection  is,  not  merely  upon  the  point  of 
time,  but  whether  a  material  stipulatioii  is  or  is  not  to  be 
performed ;  and  whether  a  failure  in  a  material  ingredient 
can  admit  a  remedy  by  compensation :  the  principle  ^ 
that,  far  as  it  has  been  extended,  bein^,  that,  'if  the  parly 
has  the  substance,  he  shall  not  object  upon  a  trivial  y%- 
liance,  •  If  the  period  of  nine,  months  cai^  be  the  subjecgt 
of  compens^on^  can  it  be  refused  for  nine  years ;  and 
19  a  person,  purchasing  with  a  view  to  residence,  to  find 
his  object  utterly  defeated  upon  the  principle  of  compeiv 
sation  ?  The  judgment  in  Dyer  v.  Hargrave  (69 )  points 
to  the.  distinction  of  thia  case:  the  object  of  immediate 
iresidence,  a. substantial  part  of  the  contracts  not  papabfe 
pf  b^in^  estimated  by  pecuniary  value. 

Another  objection  is  the  claim  of  the  tenant  to  the 
amount  of  400/.  fcM:  improvements  by  sowing  saint-foi^ 
Itild  chalking  the  l^d,  according  to  the  covenant  '[)^he 
result  of  the  evidence  is  not»  that  such  a  clause  is  accord- 
ing to-  the  custom  of  the  country:  but,  admitting  it  to 
be  so,  the  purchaser  cannot  be  supposed  to  know  such 
a  custom;  relying  upon  the  particular.  This  does  not 
resemble  a  contract  to  grant  a  lease,  with  usual  covenants 
according  to  the  custom  pf  the  country ;  from  which  an 
implied  AS;reement  arises.  This  however  n^v^  lie  ad- 
tp  be  the  ^ul\|ect  of  oompepsat^iVt 


S^  Samta^^  f^amiUy^  in  ^leply* 
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(69)  Ante,  Vol.  X,  6f05.    See  the  beginning  of-  the  Jadg- 
vent,  507. 
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The'  purchaser  cannot  possibly  refuse  upon  any  of  these 
objections  to  execute  this  contract.  The  distinction  upon 
the  objection  as  to  the  possession  is,  that  the  tenant  is  to 
have  the  possession,  as  expressed  in  that  clause  until  the 
1st  day  of  June,  "  cffier  the  end  of  the  term^ :  but  no- 
thing is  there  said  of  the  other  determination  of  die 
term ;  as  in  the  clause  immediately  following ;  providing 
the  tenant's  reimbursement  for  the  saint-foin  and  chalL 
The  object  of  residence  upon  all  the  authorities  cannot 
distinguish  this  from  any  other  case  of  a  contract,  to  be 
^rformed  by  a  particular  day.  InSetonv.  Slade{1[0) 
the  object  was  immediate  residence  near  the  sea;  and 
the  Lard  Chancellor  held  clearly,  that  upon  the  autiio- 
rities  that  could  not  be  considered  as  of  the  substance 
of  the  contract. 


It  is  not  seriously  argued,  that  these  covenants,  in  6- 
*vour  of  a  tenant,  quitting  possession,  are  unusual  in  hps- 
bandry  leases.  A  purchaser,  apprised,  that  there  is  a 
lease,  must  know,  that  there  are  covenants ;  and  is  theie- 
fore  bound  to  call  for  the  lease,  and  to  see,  what  are'lbe 
covenants;  which  cannot  be 'stated  in  the  particular. 
The  pu^haser,  not  taking  that  course,  takes  the  risk 
upon  himself;  if  the  lease  should  contain  unusual  co?e- 
nantsw  The  particular  does  not  give  him  to  understand, 
that  this  lease  contains  certain  stipulations  with  the 
tenants. 

7%^  Master  of  the  Rolls. 
Upon  the  words,  as  well  as  with  reference  to  the  olijeet, 
of  this  covenant,  the  Plaintiff's  construction  seems  to  be 
the  true  one.  First,  it  would  be  very  singular,  tiiat  theie 
two  clauses,  standing  so  close  together,  should  be  differendy 
ejLpressed  without  a  different  meaning:  the  one,  ''after  the 
''  end  of  the  said  term*' :  the  other,  within  two  lines  of  it, 

"at 

(70)  Ante,  Vol.  VII,  205. 
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>  exjAation  or  other  sooner  ddtermtfuition  6f  the 

if  as  to  the  olgect,  it  was  very  reasonable,  if  the' 

tor  meant  .to  reside,  that  the  tenant  should  not 

joint  occupancy  with  him ;  though  at  the  expb- 

)i  the  term  there  was  nothing  inconsistent  or  un-s 

ible  in  permitting  him  to  have  the  joint  occupancy, 

ied  in  the  covenant,  for  the  purposes  there  spe- 

but  it  would  be  inconsistent  to'  permit  the  tenanlt 

py  the  very  same  house  with  the  proprietor.     The 

months  notice  therefore  was  as  a  guard  to  the 

that  he  might  have  sufficient  time  to  provide 

with   another  house.     If  that  is  the  trtje  con- 

n  of  this  covenant,  as  I  tiiink  it  is,  there  is  an 

'the    objection;    as  .the   tenant,,  having   twelve 

notice,  maybe  turned  out.    As  to  time,  the  case 

«  V,  Slade  ( 71 )  is  a  modern-  recognition  df  the 

e  of  Lord  Hardwicke^   that  time  is  not  of  the 

t  of  the  contract     Whether  that  was  weQ  or  ill 

[  originally,  it  seems* to  be  the  established  doctrine. 

I' the  obligation  to  pay  for  the  improvements,  the 
>n,  as  has  been  observed  by  Sir  Samuel  RomUly^ 
to  diis ;  that,  if  there  be  any  covenant,  at  all  bur« 
ne  to  the  landlord,  the  purchaser  may  object  to 
e.  That  cannot  be  so.  When  a  lease  is  stated^ 
i  business  of  the  party  to  look  at  it ;  and  to  see^ 
r  there  is  any  covenant,  that  may  materially  influ- 
Is  judgment  as  to  the  value.  If  the  circumstance^ 
s  land  was  in  lease,  had  been  concealed,  that  would 
liferent  consideration:  but  upon  analogy  to  other 
if  the  party  has  notice,  that  the  estate  is  in  lease, 
notice  of  every  thing,  c^mtained  in  the  leitses :  if, 
■noe,  there  is  a  covenant  to  renew,  the  purchaser 

cannot 
(71)  Ante,  Vol.  VII,  266. 
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cannot  obj6ol»  that  he  had  no  notioa  cftfaat  pavdcdkr 
covenant    That  was  determined  by  Lord  Rasdfftg{ny 

In  this  case  dierefore  there  is  no  gvoand  «iAtff  for 
resisting  die  completion  of  the  contract,  or  fisr  i^ernmn^ 
kig  compensation.  There  must  be  a  refisrenee  upon  ike 
title,  if  insisted  on. 


(79)  Taylor  r.Siibbert ^unin,      oote«    JDameh  ▼• 
Vol.  II,   437,  441,   and    the      post,  XVI,  249.  XVII,  4». 
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Jan.  25<A 

«ii{28liL 
Legacy  to  A. 
bat  if  the  Ex- 
ecutors  after 
named  shall 
think  it  more 
for  his  adrant- 


KEATES  V.  BURTON. 


Q^ABRIEL  BURTON  by  hi3WiU,  dated  the  13lh 
of  ilioy,  1789,  made  the  following  disposition: 


''  I  also  give  and  bequeajth  to  my  natural  son  Ami 
ChrUiie  the  sum  of  SOOO/.  of  lawful  money  of  Gred 
'  iQ  iii^^Q  1^  '*  Britain  :  but  if  my  said  executors  hereinafter  particn- 
placed  oat,an(i  ^'  l&^ly  named  shall  think  it  more  for  the  advantage  of  BJ 
to  pay  him  the  "  said  natural  son  to  have  the  said  sum  of  SOQOL  v- 
Interest  for  "  vested  and  placed  out  interest  and  to  pay  him  the 
life,  as  they  in  «« ^^  James  Christie  the  interest  or  dividends  thereof 
eir       re  on  ,<  during  his  life  as  and  when  the  same  shall  become  due 

and  payable  or  otherwise  in  such  proportions  and  at 
such    respective   times    manner  and  form  astbeyn 
ingly;  and  di*  ''  their  discretion  shall  think  fit  and  proper  in  thathdialf 
recting,  that     ''  and  in  such  case  I  do  hereby  authorize  and  en^^onr 

'*  my  said  trustees  and  executors  to  inv^t  and  plice  od 

smn  should  be 

divided  among  his  ohHdrea,  and,  for  defaalt  of  diildren,  over. 

One  of  the  ^MOMlors  being  dead,  and  the  others  having  renomified, 
the  Legacy  was  Md  to  be  absolute  in  the  Legatee;  who  had  taken  tbe 
benefit  df  an  Insolvent  Act. 


shall  think  fit, 
empowering 
them  accord- 


€€ 


f< 


after  his  de- 
the 
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^  the  md  tvm  of  2000^  in   ttie    purdmsa  of  ftdWc         l^Ml. 
^  fltodcs  funda  governiBent  or  other   real  securiciaa  at       ^^^^02 
^'  interest  as  aforesaid  in  the  nameist  of  th^ir  my  said  ^ 

•*  trustees  and   execulors  or   of  the  surrivors  ^  aur*      Bwkt^. 
-*  Wfor  of  dbem,  and  do  and  sbiU  pay  unto  bkn  Che  nv» 
^  terest  or   dividends   thereof  in  manner  as  aforesaid 
^'  during  his  natural  life.** 

The  testator  then  directed,  that  after  the  decease  of 
Jmmes  Christie  the  said  sum  of  £000/.  ehould  be  <Uvided 
among  his  children;  and  for  deiault  of  <;hildren  of  Voiaef 
Christie  the  testator  gave  it  over  to  others  of  his  naturid 
children ;  and  in  case  of  their  death  in  the  life  of  James 
€!Mristie,  or  after  his  decease  without  iaauey  directed, 
that  it  should  sink  into  the  residue. 

:  •         *  •  •         •  • 

The  testator  appginted  four  executors ;  of  whdm  am 
died  daring  the  Kfe  of  the  testator;  and  the  others  re* 
nounced  pndiate.  James  Christie  took  the  benefit  of  an 
Insolrent  Act.  The  BiH  was  filed  by  ilie  assignee  from 
die  Qerk  of  the  Peace  under  that  Act ;  praythg«  that  the 
Vbkitifi;  as  assignee  of  the  estate  of  Christie ^  way  be 
declared  to  be  absolntely  entitled  to  the  legacy.     Ciirisiie  ' 

bid  no  diildren. 

••  •  •  . 

Mr.  Hmrt  and  Mr.  R.  Smitk,  tor  the  Plaintiffs  Mr. 
IticljuirclSf  and  Mr.  Hall,  iot  Christie^  the  legatee, 
claiming  the  surplus. 
The  question   is,  whether    the   le^usy  of  SOOOiZ.   is 
mader  the  circumstances  and  in  the  evwuits^  that  have  hap 
pened,  an^abs(ok%  ihterest  in  Clm^i   It  is  'ortginaUy 
eai^resse^in  absolute  terms :  then  follows  ihe  power  to  the 
U^eufors;  the  exercise  of  which  would  enable  them  to 
oantroul  or  limit  in  paH  or  in  the  whole  that  absolute  in- 
terest.   That  power  is  however  to-be  exercised  by  them 

EE2  ;        jointly; 
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jointly ;  and  being  now  incapable  of  execution,  one  of 
them  being  dead,  and  the  others  having  renounced,  th^ 
legacy  is  become  absolute.  This  power  roust  be  exer^ 
dsed  by  the  persons,  to  whom  it  is  given ;  not  by  wnd 
of  them  only,  nor  by  substitution ;  and  is  therefore  abso^ 
lutely  gone :  and  consequendy  the  legacy  absolutely  vested 
in  the  legatee.  The  cases  Peyton  v.  Bury  (73),  and 
Chraydon  v.  Hicks  {7^),  go  much  farther.  In  the  in- 
stance of  a  charitable  bequest,  if  the  party  to  whom*  a 
discretion  is  given,  declines  to  act,  this  Court  will  upon 
a  particular  principle  exercise  a  discretion:  but  that  is 
done  in  no  other  case.  ' 


Sir  Samuel  RamiUy  and  Mr.  CuUeUf  for  the  other 
Defendants.  • 
The  question  is,  whether  upon  the  whole  this  legatee 
was  to  have  this  legacy  absolutely,  gr  to  receive  the  in- 
terest only.  The  testator  evidently  had  in  view  son 
such  event  as  that,  which  has  happened ;  and  intended, 
that  this  provision  should  not  go  to  persons,  who  would 
take  advantage  of  the  extravagance  of  the  legatee,  b 
ho  other  case  could  it  be  for  his  interest  to  recover  onlj 
the  mterest.  If  a  Bill  had  been  'filed  by  the  legafiee 
himself,  under  different  circumstances,  .the  Court  would 
have  great  difficulty  in  determining,  what  would  be  most 
for  his  benefit;  though  in  his  present  situation,  tbit 
cannot  admit  of  doubt. 


Mt.Hartf  in  reply,  said,  the  Will  must  be  construed 
according  to  its  import,  without  reference  to  the  cirtdn* 
stances  of  the  legatee. 


Tke 


(73)  2  P.  Will.  626. 

(74)  2  Ath.  16^ 
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The  Master  of  the  Rolls. 
I  have  no  conception,  that  the  Court  will  execute  this 
power :  but  I  wish  to  look  at  the  Will  u]x>n  the  sugges- 
tion,  that   thb   legatee  was  originaDy-  entitled  for  life 
only. 


1800. 


,         The  Master  of  the  Rolls. 

I  have  read  this  Will ;  and  it  is  impossible  to  hold^ 
ihat  the  testator  himself  has  mandie  James  Christie  only 
;4enant  for  life.  It  is  true,  dispositions  are  made  of  that 
«ame  estate  after  his  death :  but  they  seem  to  proceed 
upon  tiie  supposition,  that  the  executors  shall  hare 
exercised  the  powers,  given  to  them  to  confine  him  to 
the  interest  for  life.  The  bequest  is,  in  the  first  in* 
^itance,  absolute  and  unqualified :  then  the  power  is  gtven 
to  the  executors:  but  they  have  not  exercised  it;  and 
they  have  renounced  the  only  character,  in  which  it  was 
competent  to  them  to  exercise  it*  Therefore  the  interest 
remains  absolute  ( 75 ). 


Kbatbs 
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is  not,  I  apprehend,  such  a  powiBr  as  the  Court 
would  take  upon  itself  to  execute ;  and,  if  it  were,  what 
circumstances  are  there,  authorising  me  to  say,  that  it  is 
more  for  the  advantage  of  a  man  to  take  the  interest^ 
than  the  principal,  of  a  sum  of  money* 

The  legatee  must  tiierefore  be  declared  to  be  abso* 
Jutely  entitled  to  the  legacy. 

(76)  4  Bro.  C.  C.  328,  Jtferoer  i.  HaU.    Post,  Robimstm  v. 
CkMiar,  Vol.  XV,  626. 
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i8oa.  SCOTT  t>.  NESBITT. 

Jan.21Dth. 
Allowance  in  ARNOLD  NESBITT,  seised  in  fee  simple  of  one 
respect  of  Ad.  -^  undivided  third  part  of  a  plantation  in  Jamaka, 
vancesfor^p.  ^aWed  Duckenfield  HaU,  with  the  stock,  &c,  rabject  to 
/fufta  estate  bv  ^  ^<>^^g^f  ^7  Ma  Will,  dated  the  144ih  of  March,  1779, 
persons,  acting  ^^^  directing,  that  all  his  d^bts  and  fimeral  ezpenees 
as  Consignees,  should  be  fiolly  pa^  and  satisfied,  gave  all  his  dnrdpift 
not  under  a  re-  of  the  said  estate  to  trustees  to  the  use  of  Ms  natoiri 
gnlar  appoint-  son  Arnold  Nesbitt,  and  his  first  and  other  sons,  in  strict 
ment,  but  with  settlement,  with  remainder  in  the  same  manner  to  Ik 

permission  o  „gp|jg^  JohnNeibitty  and  his  first  and  other  sons,  and 
the  Owners,  or      '^ ,  •      .  ,      ,    .         r«^«  .  «    *  > 

by  one  Tenant  *^  testator  s  right  heirs.    The   trustees  and  Jim 

in  CommoQ ;  if  ^^*^^^  ^^^^  appointed  executors. 

not  upon  the 

ground  of  Lien      TWo  Bills  were  filed  by  creditors;  and  the-Bbnter^t 

by  the  Colonial  Report,  under  a  Decree  for  taking  the  usual  aooomit^ 
Law  or  Usage,  having  ascertained,  that,  the  personal  estate  was  greatl]r 
upon  the  na-  deficient  to  satisfy  the  debts,  a  sale  of  a  suffident  put 
.  .  .      of  the  real  estate  was  directed ;   aifd  an  aceonnt  of  Ae 

exnenditare*  ^^^^  ^^^  profits  against  John  NesbHt;  who  adnftle^ 
as  in  the  case  ^^^^  ^^  ^^  received  them.  A  Commission  of  Bask* 
of  Mines,  Al-  ruptcy  issued  on  the  13th  of  April,  180S,  against  Jfab 
lamWorkSfd'c.  Nesbiti  and  his  partners  Edward  Stewart  and  Johm  2V€f- 
distingnished     Utt   the    younger.     The   result    of  two  exandnatioiHi 

knded''  """"^  ®"®  "^"^  ^  ^^  "^^^  NesbUt,  the  other  by  him  witfc  the 
.     ...    p  assignees    under  the  Commission,  was,   that   a  balanee 

^y^  Was  due  from  John  Nesbiti  to  the  testator^s  estate  of 

974/.  13*.  lid. 

By  an  Order,  made  on  the  16th  of  May,  1805,  upons 
motion  for  the  appointment  of  a  consignee  of  tlie  tes- 
tator's West  India  estates,  it  was  ordered,  tliat  the  Defen- 
dant Jacob  Franks,  who  was  interested  in  the  other  two- 

thinb 
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lMnI»  ef  die  plantation,  and  Imd  rniee  ifae  bmkraptey         lM9i 

of  tlie  Defendaot  John  Ntsbkt  been  in  die  receipt  ^       %^nn 

the  comignaienta  of  the  wludct  ihoiiid  continue  to  re*  ^' 

cme  the  cotuignidents  of  ^e  aidd  third  part  \  end  an      Ni8Birt» 

aeaouiM  wa*  dveded  of  the  produce  of  that  tUrd  part, 

received  by  him.    Under  that  Order  Franks^  being  ex« 

amined  upon  interrogatories^  stated  in  his  accoiinty  com- 

ineneidg  on  die  4lh  of  Mmy^  1802,  and  ending  on  the 

Ui^Htntehy  1805^  that  he  .had  on  1^  Ist  of  Maret^ 

I80B/paid  te  the  assignees  of  Nesbiii  andCa  In  part 

Iff  the  debt,  due  to  diera  from  the  estate,  SOOO/.,  ami 

cut  ^e  fOtb  of  die  same  m<AiCh  in  Ml  for  die  balance 

85911.  9s.  2d. ;  claiming  to  be  aQowed  those  payments  $ 

which  the  Master  refused  -to  allow ;  on  the  ground,  that 

il  appeared  from  die  »attiinalions  in  these  causes,  tblEit 

no  bdanoe  was  due  m  respect  of  die  testator's  one^rd 

df  die  estate ;  and,  on  the  coi^trary,  a  balimce  waii  dne' 

Aott  t^  Defendant  John  NegbUi,  the  acoovinting  party,* 

iii  leslpect  of  that  third  part. 

fr^nki  upon  the  fefiisai  of  the  Mast^  le  Allow  those 
dtfma  presented  a  peddoti ;  stating,  that  for  many  year» 
hUhte,  and  up  to  Aprit,  190Si,  the  house  of  NeMil^ 
9Mbarii  and  NeMii,  nierchants  in  Lon(hn,  trading  to^ 
^bi&9teii  Indies  J  were  die  eonsigtiees  of  the  whole  Duek;^ 
si^Md  HaU  estate ;  and  that  they  adtanced  and  piM 
"vBMMf  for  the  use  and  on  account  of  the  estate  beyondf 
wliilt  diey  received  from  the  produce ;  •  and  Aat  they^ 
dktiirersd  annual  adeoutits  accordit\g  to  the  usage  of 
WMlndiu  metdiants;  which  wefe  not  objected  to  by 
iiie  Mpre^entadves  i^  Arnold  Nesbitt,  or  the  persons,  m- 
terested  in  his  third  of  the  estate  $  and  at  the  tfme  ef 
the  bankruptcy  diere  was  due  to  the  house  on  that 
oeeoulit  above  10,(XXW.  i  which  balance  was  reduced  evi 
Ae  Ist  of  Mairch^  180S,  by  the  subsequent  recent  ef 
]^roduce  to  6407/.   10^.;    that,    as  it  was  necessary  in 

consequence 
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1808;         consequence  of  the  bankruptcy  to  find  oth«r  confligne^^ 
Franks^  being  unable  to  find  any  merchant,  who  wooUb 
adyance  the  said^balancej  and  undertake  the  ccmaignee-r 
Mbsbitt.      ahip^  paid  it  himself; .  and  upon  that  payment  thcr  m^ 

^ignees  relinquished  to  him  the  cbnsigneeship  <^  the. 
estate.  _  t 

'  By  an  Order,  made  upon  that  petition  on  the  Slat  of 
4prU.\Win,  the  Lord  Chancellor  (76)  directed  the llaa- 
ter  to  allow  in  Franks's  account  of  consignmenta  the  twq 
sums,  paid  by  him  to  the  assignees  of  the  bankrupts,  as. 
the  balance  of  their  account  with  the  DucketffiM  jEfaft 
estate.  .  .        *. 

A  petition  was  presented  by  one  of  the  creditor^  of  the: 
testator  to  have  that  Order  discharged ;  stating,  that  jt 
directs  the  aQowance  of  payments  to  the  bankrupts  oC 
4ebts,  due,  not  by  the  testator,  but  from  Johm^  NeMUt 
to  the  house,  in  which  he  was  a  principal. XNurtner;  an^ 
though  he  appears  to  be  a  debtor  in  respect  of  the  eststs^ 
on  liccount  of  which  the  ballmce  was  pfud;  tha^.Ae 
house  became  consignees  only  in  consequence  of  the  al*. 
tomeys,  appointed  by  Nesbitt  himself,  who  had  ;na  wt^: 
i:est,  except  as  executor,  shipping  the  consignmeiits.  int 
to  him,  and  afterwards  to  the  house ;  that  JF^anks^  bcng 
the  proprietor  of  the  other  two-thirds,  in  1795  joinedL 
with  Jo/m  Nesbiit  in  appointing  attorneys :  but  no  di-> 
rectipns  were  given  for  consigning  or  remitting  the  pitK 
duce :  th^  possession  therefore,  being  without ;  aothofityy 
was  tortious ;  and  a  lien  could  not  be  supported  upon  dn 
mere  receipt  of  the  consignments ;  that,  even  if  no  inil> 
was  depending,  much  more  with  a  suit,  which  was;  notiee- 
to  Franks,  he  was  precluded  from  taking  upon  hinifrif  to 
aetfcle  the  account,  and  make  payments,  &d;  that,  ad* 
iliiiting  the  advances  to  be  for  stores  ,and  necoasarifSir** 

lien 
(76)  Lord  Eldmh 
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Ijeii  could  not  be  sustained  any  more  than  by  a  mason,         lto8. 


SPOTT 


building  ja  house ;  and  that  Jckn  NesbUi,  having  taken 
possession  without  title,  and  'consigned  to  his  own  house        ^^^ 
Qf  business,  and  being  credited  for  profits,  when  any      MBSBrrr* 
tfrose,  cannot  now  throw  the  loss  upon  the  estate^  with* 
out  accounting  for  the  profits. 

.  The  Master's  Report  under  an  inquiry,  directed  upon 
Uiat  Petition,  stated,  that,  no  evidence  having  been  laid 
l^icNre  him,  he  did  not  find  that  there  is  any  law  or  usage 
ip  Jamaica  for  a  lien  either  by  a  consignee,  in  respect 
of  supplies,  furnished  to  the  estate,  or  a  tenant  in  couh 
mon,  having  made  advances  for  that,  purpose. 

Mr.  Alexander  and  Mr.  Leach,  in  support  of  the  Pe-        .^    «      «. 
tition:   Sur  Arthur  Piggoti   and  Mr.  DanieU,    for  the      ' 
Mortgagee. 

Tthe  first  objection  to  the  claim  of  these  allowances 
is,  that  the  consignee  ought,  when  appointed,  ta  have 
made  die  demand ;  and,  not  having  done  so,  he  cannot 
be  permitted  now  to  make  it  an  article  of  charge  in  the 
account.  The  Report  ascertains,  that  no  evidence  was 
produced  of  any  usage  for  a  lien  in  favour  either  of  ^ 
consignee,  furnishing  to  the  estate  such  articles  as  con- 
signees are  in  the  habit  of  providing,  or  of  |i  tenant  ii| 
common,  making  advances  for  that  purpose.  Then,  upoii 
the  general  law,  such  a  claim  of  lien  must  stand  upon  ex* 
press  contract,  which  is  not  allodged,  or  an  implied  con- 
tract ;  which,  usage  being  pegatived  by  the  Report,  caii, 
1^  inferred  only  from  the  particular  nature  of  the  dealings, 
between  the  parties.  It  cannot  be  put  upon  the  hardship 
of  not  .permitting  the  party,  by  whose  advanceaf  the  land. 
J^as  been  made  productive,  to  repay  himself  but  of  the 
produce;  as  a  builder  cannot  maintain  a  hen  upon  the 
house,  built  by  htm.    The  claim,  a^  tenant  in  common, 

18 
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S€OTT 
NlSBITT* 


is  disposed  of  by  i)ie  &ct»  that  these  payments  were,  sol 
advances,  made  during  possessioni  but  nibeeqoeiit  pay* 
ments  to  the  assignees  of  the  bankrupts.  *A  tenaal  in> 
coHunon  cannot  by  paying  the  debt  of  his  co-tenant  to- 
a  stranger,  put  himself  in  a  situation  to  raise  a  deaumd 
of  this  nature.  There  is  no  case  of  lien,  wbera  die' 
possession  has  not  continued:  nor  has  a  lien  ever  been 
extended  beyond  the  expenee  or  labour,  appfied  to  the 
particular  subject ;  except  perhaps  the  case  of  fiK:tors 
and  packers,  who  have  a  lien  for  the  general  bahaee, 
not  confined  to  the  particular  goods:  but  m  that  casi^ 
the  possession  remains. 


lien,  after 
possession  de« 
termined ;    as 
after  the  death 
of  tenant  for 
^ife  of  a  West 
Jbdia  estate 
for  supplies, 
provided  by 
him. 


T/ie  Lord  Chancellor. 

There  are  some  cases  of  lien,  though  the  "possession 
has  been  taken  away.  In  the  West  Indies  a  tenant  for 
life  having  supplied  the  estate  with  necessaries,  a  lien 
subsists  unquestionably,  after  his  death,^  upon  the  in- 
heritance. 

For  the  Petition. 

In  the  late  case  of  MarrycUt  v.  Hoole  your  Lordship 
acted  upon  that;  standing  upon  the  usage  in  the  Wesi 
Indies  \  which  is  in  thb  case  expressly  negatived.  The 
tenant  for  'life  is  considered  as  an  incumbrancer.  In 
Buxton  y.  Snee{*JT)  a  lien  upon  the  general  equity,  by 
receiving  the  benefit,  as  depending  upon  principles  of  na- 
tural justice,  was  denied.  The  party  may  make  a  special 
contract :  if  he  neglects  to  do  that,  and  confides  in  per- 
sonal credit,  why  should  a  Court  of  Equity  interfere;  and 
give  him,  what  he  has  not  contracted  for,  a  lien  upon 
^e  estate?  In  the  usual  course  of  business  West  India 

merchantif 
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rchaats,  making  adyatic€«»  contcact  expressly  for  a  red         1800, 

^  «CX>TT 

fK 

Sir  Samuel  Ramilly,  and  Mr.  Hart,  for  the  Defendant     Nbsbitt, 
FfmJu:  Mr.  Drawert  for  iSbit  Assignees  under  the  Con»- 


In  a  case,  under  these  circumstance,  one  tenant  in 
common  making  great  advances  by  suppUes  for  the  be- 
nefit of  the  estate,  the  Court  cannot  deprive  him  of  the 
Ipoisessien^  by  receipt  of  the  consigihnents,  until  he  has 
besA  completely  reimbursed.  Upon  any  other  terms  no 
person  would  undertake  die  ofllce  of  consignee.  A 
We$ilmiia  estate  in  this  respect  resembles  a  manufiio- 
•toryi  Advances  ere*  always  necessary,  before  any  pro- 
:dutfie  can  be  obtained*  The  caiie,  put  by  your  Lordship^ 
as  to  the  lien  of  tenant  -for  lifo  for  his  advances,  bears 
some  analogy  to  the  case  in  the  law  of  this  country ;  that 
a  Iandh>rd  cannot  determine  a  tenancy,  at  will  without 
paying  what  has  been  hud  out  in  a  due  course  of  hus^ 
bandry*  Where  parties  are  obliged  to  come  into  Equity 
tu  an  account  of  the  rents,  and  profits,  received  by  this 
Defendant,  while  in  possession,  the  Coinrt  wiU  grant  the 
Account  upon  a  principle  of  &ir  and  equal  justice. 


'• 


The  Lord  Chancellor. 
The  Master's  Report  in  this  case,  that  he  does  not  find.  Jam.  29l4. 
that  consignees  or  tenants  in  common  have  any  sucE 
lien,  as  is  claimed,  no  evidence  of  any  such  law  or 
usage  having  been  laid  before  him,  and  that  consequently 
this  Defendant  has  not  such  lien  in  either  of  those  cha- 
racters, has  disappointed  me  extremely;  as  I  had  under- 
stood 
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J8Q8.         'stood  for  many  years,  that  in  respect  of  certain 

^^^'^  of  supply,  iiimished  to  a  West  India  estate,  the  persoii, 

•Scott  * »  ^  ^  ^  * 

providing  them,  bad  a  species  of  claim  against  the  estate 

J^^^iTT.      itself:  so  in /the  case  in.  tenant  for  life,  with  regard',  to 

Lien  upon  a    .the  remainder ;  and>  when  I  determined  the.case  of  Aforu 

Wett  India  es-  ^^^^^  y^  Hooke,  I  understood,  that  a  tenant  in  comnioB 

•.     ?     .  .    ■  would  upon  similar  principles  be  entitled  in  the  accoonl^ 
phes  famished    .  .,*,  .  ,i         r. 

bv  tenant  for  '*'"  agamstthe  other  tenants  m  common,  and  the  estate 

life    tenant  in  '>tsel^  to  various  daims,  which  he  could  not  claim  in  tfifi 

oommon,  &c.     country;,  considering  the  nature  of  a  Wesi  India  estate; 

and  bow  far  it  diffeiis  from  a  mere  estate  of  land  in  this 

country.    This  case,  however,  taking  it  now,  as  I  mnst, 

according  to  the  Report,  without  reference  to  any  such 

•hen,  is  to  be  determined  upon  a  due  appUcation  of  sudi 

principles  of  Elquity  as  are  applied  to    estates  in  this 

.country;  always  having  regard  to  the  different  nature  of 

landed  property  in  the  West  Indies* 

This  b  represented  as  a  case  of  hardship  on  bofli 
sides;  and  with  reference  to  that  it  must  be  reeoHectedt 
that  tbiskis  a  West  India  iestate ;  which,  as  such,  must  be 
taken  by  those,  to  whom  it  is  given,  subject  to  the  ex« 
pences  of  management ;  for  let  possession  he  taken  by 
either  tenant  for  life,  remainder-man,  or  the  executeff 
who  has  no  interest  in  the  estate,  the  concerns  of  die 
estate  could  not  be  carried  on  without  consignees;  isnd 
all  moral  justice  require^,  that  for  what  in  the  fair  dis- 
charge of  their  duty  they  became  liable  to  in  respect  of 
the  management  of  the  estate  they  should  be  indenuufied, 
with  priority  to  the  claim  of  those,  who  have  interests 
in  the  estate,  to  be  so  managed,  before  any  person  can 
have  any  benefit  ftom  it.  If  any  probable  cause  had  been 
laid  before  the  Court,  when  the  Decree  was  made,  in 
1783,  a  receiver,  or  consignee  and  manager,  would  have 
been  granted ;  whose  fair  expcnces  would  have  been  paid 
in  Uie  first  instance,  before  this  Court  would  have  permitted 

any 
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my  thing  to  be  taken  by  the  parties  entitled ;  and  it  ta^y.  19Q9» 
be  represented  rather  4s  the  effcfct  of  accidetat,  that  thia 
question  arises  now,  than  that  a'  consignee  might  not 
iiave  been  appointed ;  Who  would  have  been  unmediately  Nsf  BiTf^ 
entitled  to  the  benefit,  which  is  -now  daimedi  I  catinol 
feel  the  weight  of  the  argument,  which  attempts  to  oon-i 
found  the  house  of  Nesbitt  and  Co^  with  the  individual 
John  Nesbiit.  The  decision  must  be  precisely  upon  th^ 
same  principle,  as  if  distinct  persons  were  consignees  of 
the  estate;  rendering  accounts  between  themselves,  a9 
aiich^  and  John  Nesbitt^  representing  the  owners  of  one- 
third  of  the  estate,  and  FratJcti  as  representing  the  other 
two-thirds ;  without  reference  to  the  drcumstanee, ;  that 
-John  Nesbitt t  the  debtor,  happens  to  be  a.  parltier  in  the 
itousCf  to  which  the  consignments  were  made*  > 

I  must  lay  the  doctrine  of  lien,  out  of  the  question  | 
except  with  reference  to  the  distinctbn  between  an  estate 
IQ  Jamaica  and  in  this  country ;  not  upon  principles  of 
Colonial  Law,  but,  as  they  necessarily  must  Stolok  ihfsi  dif« 
'ferent  nature  of  the  property  be  distiiiguished  upon  prinr 
tiples  of  natural  justice.  I  have  however  still  the  opinion 
I  held  in  Marry eUt  v.  Hodie,  with  regard  to  a  tenant  in 
^common  of  a  Jamaica  estate,  that  he.  must,  in  respect  of 
the  difierent  nature,  and  the  expenditure,  belonging  to 
Ae  management  of  that  property,  be  allowed  the  benefit 
of  that  principle  of  Efnglish  law,  that  would  in  this 
country  be  given  in  equity  to  a  person,  having  a  species 
of  landed  estate,  which  however  could  not  be  represented 
as  mere  landed  property :  as  a  tenant  In  common  of:43oil, 
-containing  mines,  Or  allum  works:  in  the  manageitient  of 
which  there  must  be  expenditure  incurred,  as  between  the 
tenants ;  and  I  have  no  conception,  that  the  Court  would 
in  such  Cases  give  the  accoimt  between  thein  without 
making  allowances,  that  would  not  be  given  in  the  case 
*of  an  estate,  to  be  managed  in  the  ordinary  course  of 

husbandry. 
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MM.         hnsbflndry.     llKse,   who  coidd  ckim  under  tiie  Wl, 
eodd  not  derive  any  advantage  from  tlie  property  wifh* 
eut  employing  some  individual  in  the  charaeter  of  eon* 
NiiBiTT.      flignee.    l^is  Court  dierefefe  will,  as  far  as  prmdplesef 

equity  permit,  allow  to  consignees  against  the  estate, 
claimsy  incurred  for  the  benefit  of  those,  who  are  to  talce 
it:  but  that,  I  admit,  cannot  be,  unless  upon  the  cdnuBi- 
atanoes  *of  the  title,  and  the  dealing,  penratted  by  the 
parties  with  the  estate,  the  prindples  of  this  Covort  wfl 
eatide  it  to  aUow  those  cbdms. 

• 

The  title  to  dus  estate  comes  before  die  C!ouEt  opoa 
Ae  ofadms  of  creditors,  under  a  mere  charge,  no  eslite 
created  for  diat  purpoae,  and  of  .the  persons,  taking  (he 
estate,  subject  to  diat  charge.  The  personal  estate  mj^ 
pears  from  the  record  to  have  been  greatly  insufficient  fcr 
the  demands  of  the  creditors :  from  the  death  of  die 
testator  therefore  a  necessity  existed  of  resorting  to  dial 
charge,  to  make  good  those  demands,  acoordii^  to  the 
Will;  and,  if  the  actual  state  of  things  had  been  ]aii 
before  die  Court  at  an  early  period,  the  Court  woidd  haTe 
appointed  a  consignee;  and  in  that  case  would  not  hart 
taken  the  possession  from  him,  unless  his  demand  wm 
paidi  Another  way  of  putting  this  is,  that  the  crediton, 
the  tenant  for  life,  all  interested  in  the  estate,  stand  by ; 
and  permit  the  consignments  from  time  to  time,  wliether 
under  due  authority,  or  not,  to  be  sent  to  the  house  of 
NeMtt  and  Co. ;  and  it  is  clear,  that  house*  if  Mm 
Neibiti  had  remained  solvent,  would  have  been  entitled 
to  a  personal  reifledy  against  him  and  Franks :  th^  deal- 
ing with  the  estate  creating  a  personal  contract;  in  re- 
spect of  which  the  estate  b  liable. 

Then,  advarting  to  the  charge  upon  the  estate^  aal 
the  fact,  that  the  owners  permitted  thb  management,  the 
question  is,  whether  there  is  an  equity  for  those,  who  sff 

called 


GASES  IN  CHANCERY*  Uf 

ntted  npoh  in  respect  of  their  personal  lialnKty,  to  in-         f MR, 

wbtf  that  die  Coinrt  ought  to  reimburse  tfaem  the  ex-         Rcmtt 

pcnces/ which  would  have  been  aflowed,  if  the  Court  t^. 

Iiad  put   the  estate  ki  the  hands  of  a  consignee  and      Nnsirr. 

nanager.      it  is  not  necessary  to  ckim  through  John 

Nesbiit :  the  parties  having  permitted  the  consignees  all 

along  to  deal  vrith  him,  as  being  entitled  as  owner  of 

the  third.     I  think  fiuiher,  that  Franks^s  payment  of 

thb  demand  c^  the  conngne^s,  if  ttiat  demand  was  in- 

eorred  in  the  due  management  of  the  estate,  would  en- 

ikle  him,   as  tenant  la   comtoni     independent  of  the 

doctrine  of  lien,  and  any  local  hrw  or  usage  ofJamtnedi 

a  right,    arising  out  of  the  nature  of  the  estate;  and 

4imt  w(mld  equally  attach  upon  estates  in  this  Country. 

He  would  have  a  right  to  an  allowance  of  one-third 

mi  what  he  paid  to  the  assignees^  before  he  conM  be 

called  upon  to   pay  over  the  balance.    The  Order  to 

make .  the  allowances  in  respect  of  Miis  third  is  therefore 

*ight. 


KENSINGTON,  7  ^  ,«ov  ,o«o 

TAYLOR.         ■j^  *«*('«)•  ^j;^^ 

'  TN  these  petitions  and  three  others  in  Ae  paper  of  bank-     A  joint  cro- 

niptcy  the  question  was,  whether  a  joint  debt  could  be  ditor  not  wA- 

.proved  under  a  separate  Commission  for  the  purpose  of  »i^tod  to  prove 

'receiving  dividends  with    the  separate  creditors,  where  "**der  a  aepa- 

<■  *  .  .  «        1  1        •  rate  Comaiia* 

there  was  no  jomt  estate,  but  there  was  a  solvent  partner.    .        «  n    t. 

•*  '  nM     *^^^        Bank- 

^'  ruptcy  for  the 
(78)  Ex  Relatione,  purpose  of  re- 

ceiving Dtf  i- 
dends  with  the  separate  creditors ;  thoagh  there  was  no  jomt  property : 
there  being  a  solvent  partner. 
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1808^  .  ;;Mr.  GMte,  in  support/of   tlie  PMitifm  i  of  ^' jofal 

to  proire,  mentiiHied  Ex  ptarte  Ettim{'79)9.EM 


^^i!!!^^^' parie  AbeUiW),    Ex  parte  Pmieriam  (SI);  in  wbieh 

last  case  there  was  a  sohrfent  partner,  abroad,  and  not 
likely  to  return;  and*  there  was  no  jdnt .  property }  and 
&e  proof  was  ordered* 

.  Sir  Sanutel  RamiUtft  for  the  assignees,  opposed  the 
Petition;  insbting,  that  the  Order  made  accordnig  to  die 
arrangement  in  Ex  parte  AbeU{82),  that  the  credilar 
ahouU  take  a  dividend  upon  a  sum,  not  exceeding  an 
eighth  part,  under  a  .  Commission  against  one  of  eight 
jiartners,  could  not  be  supported;  the  consequence  of 
admitting  the  proof,  in  respect  of  the  bankrupt's  pio^ 
portion  of  the  debt  upon  a  contribution,  being,  tliataB 
the  dividends  must  be  delayed,  until  the  accounts  of  ai 
.the  partnership  debts  were  taken;  tlkat  itt Ex  parte  Puh 
.kerton{83)  the  Order  was  made  on  the  ground,  that, 
the  solvent  partner  being  abroad,  the  creditor  could  not 
without  great  diflBculty  resort  to  the  other  fund ;  but,  in 
general  cases  the  reason  against  admitting  the  proof, 
where  there  is  joint  estate,  that  there  is  another  fund,  to 
which  the  creditor  may  resort,  applies,  where  there  is  a 
solvent  partner. 

The  Lord  Chancellor. 

This  question  respecting  joint  and  separate  creditors 

bas  been  much  agitated.  Lord  Thurhw  thought,  the  joiat 

creditors  we^e  entitled  to  prove ;  as,  though  the  contract 

was  joint,    the  execution  was  separate.     Lord /toasfjn^ 

whetf 

(79)  Ante,  Vol.  Ill,  238 ;         (80)  Ante,  Vol.  IV,  «37. ' 
seethe  note,  243.    Ex  parte         (81)  Ante,  Vol.  VI,  814,0. 
Ball,  Ex  parte  Chandler,  IK,         (82)  Ante,  Vol.  IV,  837; 

35,  349.  Ex  parte  Ackerman,  see  840. 
post,  804.  '  (83)^  Ante,  Vol.  VI,  814,  a. 


GASES  IN  chancery; 


44^ 


Irhen  lie  first  came  to  this  Bench,  preferred  that  rule ; 
trhich  he  had  often  agitated  at  the  bar :  bat  his  Lordship 
nfterwards  estabHshed  the  rule  in  Ex  parte  Elton. 
When  I  succeeded  Lord  Rasslyn,  I  decbiredj  that, 
though  die  principle  of  that  rule  appeared  to  me  to  be 
doubtfulj  the  rule  .was  settled ;  and  ought  not  to  be 
shaken.  In  Ex  parte  Pinkerton  I  was  influenced  by  the 
drcumstance,  that  the  solvent  partner  was  abroad.  I 
think,  in  this  case  a  proof  cannot  be  made  without  resort-* 
Big  to  the  solvent  partner. 


1808. 


Kbnsinotoi^^ 
Taylor, 
Ex  parte. 


In  a  subsequent  petition  Ex  parte  Kendall^  April  5, 
1808j  the  case  Ex  parte  KenHngtan  was  acted  upon 
without  comment. 


ANONYMOUS  (84). 

^I^HE  question  upon  a  Petition  in  Bankruptcy  was 
whether  the   Lord  Chancellor    could   compel  the 
Bankrupt^  who  had  passed  his  examination,  and  obtained 
liis  Certificate^  to  attend  the  Commissioners. 

,     Sir  Samuel  Romilly  and  Mr.  Cooke,  in  support  of 

the  Petition. 
Upon  aQ  the  Statutes^  relating  to   bankruptcy,   this 
power  clearly  exists ;  though  they  are  silent  as  to  the 
particular  mode  of  compelling  the  bankrupt's  attendance. 

The 

*  m 

t 

(84)  Ex  Relatione. 


1808. 

Jan.  litk. 

Jurisdiction 
inBankmptcy^ 
enforcing  the 
Commis- 
sioners' Order 
for  the  attend- 
ance of  the 
Bankrupt ; 
who  had  pass* 
ed  his  exami- 
nation, and  ob- 
tained his  Cer- 
tificate.    (See 
n.  (86)  p.  450.) 


Vol.  XIV. 


FF 
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1608.         '^be  Statute  of  James  (  85 ) .  is  expressed  in  general  X^mmi 

^^^v^  the  third   meeting  was  directed  long  afterwardfl,  bj  a 

Anonymous.  ^^^^  Statute,.     The  ..^se  M^  ,pffrie  L^nd  (J^yjm 

determined,  that  your  Lordsfaip  will  oompel  the  attap^T 
ance  of  witnesses  to  proye  the  requint^  circiunsttangei 
to  support  the  ConunissioUi  if  t}iey  r^iiise  to  obfg;  ^ 
summons  oi  the  Commissioners.  By  t)ie.  .^tat^^^.ttf 
6  George  IL  (87  )  the  bankrupt  after  the  al|oiirp||Qe^  ^ 
his  Certificate  may  be,  ^p^^ipell^d  by  the  Cmimias^gMni 
to  attend  his  assignees.  Tl^^  it  is  extraordioaiy,  iC 
the  Lord  Chancellor  cannot  compel  him  to  attend  the 
Commissioners.  In  Arding  v.  Flower  (88)  the  Com- 
missioners are  considered  as  a  Court  of  Justice,  so  &r 
as  concerns  the  examination  of  witnesses.  Suppose  after 
the  last  examination  the  attendance  of  the  bankrupt 
sliould  be  necessary,  in  order  to  investigate  a 
debt. 


Mr.  Richards   and   Mr.  Roupell  against  the 
insi^d,  that  there  was  no  authority  for  such  a  power; 
which  is  not  given  by  any  of  the  Statutes. 

The  Lord  Chancellor. 
This  is  a  question  of  great  importance,  as  it  concerns 
both  creditors  and  bankrupts ;  but  particularly  as  it  cqb- 
cems  bankrupts ;  for  without  the  existence  of  such  s 
power  the  mode  of  allowing  *  certificates  must  be  very 
different  from  that,  which  exists  at  present.  I  firsthai 
to  consider,  whether  the  Chancellor  could  order  wit- 
nesses to  attend  the  Commissioners  for  the  purpose  of 
proving  the  various  requisites  to  support  the  Commissioo ; 
and  after  great  deUberation  I  was  satisfied,  that  I  ought, 

when 

(85)  Stat.  1  Jam.  I,  c.  15.      6  Oto.  IV.  c.  16.  t .  34.    Sm 
Mc.  7.  the  note,  ante.  Vol.  VI,  7B4. 

(86)  Ante,  Vol.   VI,  781.  (87)  Stat  5  Geo.  II.  e.  ». 
This  power  is  transferred  to      t.  86. 

the  Commissioners  by  stat.         (88)  8  Term  Ibp.  534. 
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when  necessary^  to  compel  such  attendance.     There  is  1808. 

however  no  express  authority  fidven  to  me  by  the  Statutes    .      ^'^^^^ 
^      -  ^T  .  1      .  1     .       .        Anonymous. 

for  that  purpose.     Neither  is  any  express  authority  given      .    'Mr 

to  me  to  commit  for  a  contempt  by  disobedience  to  an  .    Banj^mptcy 

Order^  made  upon  a  Petition :  but  can  any  doubt  exist,  ^^  enforce  the 

Ivhether  I  possess  such  power  ?    The  bankrupt  Statutes  Commis* 

are  framed  with  a  view  to  the  authority,  with  which  the  sionera'  Sum- 

Chancellor  is  entrusted  in   the  exercise  of  his  ordinary  mons  for  the 

jurisdiction ;  and  when  these  Statutes  are  silent  as  to  the  ****™*"^  ^* 

mode  of  compelling  obedience  to  the  Orders,  that  may  ^. 

,  prove  the  ro- 

be necessary  for  carrying  the   provisions  of  the  Statutes  Q^jg^eg  |q  gup^ 

into  effect,  it  is   enforced  by  the  general  jurisdiction  for  ^q^i  i^^  Com- 

the  attainment  of  the  objects  of  the  Commission.     If  the  missioo,  and 

bankrupt  refuses  to  attend,  when  his  attendance  is  neces-  to  commit  for 

saryj  after  he  has  passed  his  examination,  it  is  clear,  that  contempt  by 

he  ought  to  be  compelled  to  attend.      The  power  to  di»o>>edi^ce 

compel  him  must  be  vested  somewhere.    It  is  impossible  ^.       .  ' 

*^  .  .         .  '^  though  no  ex- 

to  execute  the  Statutes  without  implying  such  a  power;  ^-^g  gutho- 
which  indeed  is  justified  by  the  old  Acts.     The  juris-  j\^y^  \^y  ||ie 
diction  must  be  with  the  Great  Seal.  general  jnris^ 

diction. 
The  Commissioners  therefore  must  make  an  Order  for 
the  attendance  of  the    bankrupt;    and   I  will    enforce 
It  (89). 

(89)  The    power  of  sam-  or  not,  is  given  to  the  Com- 

fnouiDg  and    examiuiDg  the  missioners  by  stat.  6  Geo,  IV. 

Bankrupt,  whether  he   shall  c.  16.  t.  36. 
have  obtained  his  Certificate, 


FF3 


452 


CASES  IN  chancery: 


1808. 
Feb.  5/A. 
A  person  at- 
tainted can  be 
heard  as  a 
Skiitor  in  a 
Court  of  Jus* 
tice  only  for 


BULLOCK,  Ex  parte. 


IJPON  the  14th  of  May,  1807,  a  Commission  of  Bank- 
ruptcy issued  against  the  petitioner  :•  who  was  duly 
declared    a    bankrupt ;   and  surrendered  at  the  second 
meeting :  but  at  the  third  meeting,  on  the  18th  of  t/ar/y, 
he  did  not  appear ;  and,  having  absconded,  he  was  after- 
the  direct  pnr-^  wards  apprehended  in  Scotland ;  and  was  capitally  con- 
pose  of  re-      victed  at  the  Old  Bailey  upon  an  indictment, .  tried  beCnre 
▼crsing  the  at-  ff^ath,  Justice,    for  embezzling    property   (90)   to  the 
nder;  no  m  ^^^^j^^  of  2OL     Sentence  of  death  was  passed:  but  exe- 
C  '1  R'  ht     <^u^o°  ^^^  respited,  at  the  instance  of  Mr.  Justice  Heathy 
.     ,  until  the  opinions  of  the  Judges  could  be  had  upon  the 

tlw  Petition  of  ^®^^^*'  objections,  taken  by  the  prisoner.  The  jxunts, 
tfBankropt.at''  ^nsing  upon  those  objections,  were  argued  in  the  Ex- 
tainted  under  a  chequer  Chamber  before  eleven  of  the  Judges :  Mr. 
conviction  for  Justice  Rooke  being  absent.  No  public  judgment  wai^ 
Felony  upon  given :  but  it  was  understood,  that  the  opinion  of  the 
the  Statnte       Judges  was  unanimous  against  all  the  objections    to  the 

5  6m>.  II.C.30.  ^  /ni  \ 

...      ,    sentence  (91 ). 
was  dismissed.  ^      ^  rp« 

"  and  being  thereof  lawfully 
*'  coDvicted  by  Judgtment  or 
**  Id  formation.*'  In  the  Par^ 
liaipent  Roll,  which  was  ext* 
mined  upon  this  oceasion^tli^ 
words  are,  '*  by  Indicimemtw 
Information.''  These  words 
are  omitted  in  the  Statote 
6  Geo.  IV.  c.  16.  f.  112, 


Whether  the 
objection  to  a 
Commission  of 
Bankruptcy 


(00)  Stat.  5  Geo.  II.  c.  30. 

(91)  See  The  King  v.  Bul- 
lock, 1  Tavnt.  71.  One  of 
the  objections,  taken  by  the 


upon  an  act     ,      ,  *.       t    . 

^  1     ,        .        bankrupt,  was  founded  upon 
of  bankruptcy,  ■  '^ 

and  a  sufficient  •»  «'^^'  '"^  ^^'"^  «^'^^°«  ^^ 

the     Statutes ;    representing 

the   words    of   the    Statute 

&Geo.  II.   c,  30.  s.  1.   thus. 


debt,  previous 
to  the  exist- 
ence of   the 


petitioning 

Creditor's  debt,  could  be  taken  by  the  Bankrupt,  as  it  might  by  a  Creditor 

(subject  to  the  question  of  Notice  under  the  Stat.  46  Creo.  III.  c.  135,) 

Quare» 

Whether  a  Commission  of  Bankruptcy  can  issue  against  a   person 
attainted,  as  he  may  be  sued  in  a  Civil  Action,  Qwtre^ 


CASES  IN  CHANCERY.  .454 

' '  The  bankrupt  under   these  circumstances   presented  1B08. 

(this  petition  to  the  Lor4  Chancellor  f  prayings  that  the  ^^^^^ 

Commission  may  be  superseded ;   stating  the  facts^  and       ^  ' 

raising  the  points,  that  were  urged  upon  the  trial  and 
Jbefore  the  Judges :  but  in  the  argument  the  petition  was 
put  upon  the  single  point  of  an  act  of  bankruptcy  com- 
mittedy  and  a  docket  struck,  prior  to  the  debt  of  the 
petitioning  creditor.    That  docket  was  struck  by  Hudson 
Atkinson  upon  the  30th  of  July^  1806;  stating  himself 
io  be  a  creditor  for  100/.,  money  lent ;  the  petition,  and 
the  affidavit  of  a  clerk  of  the  bankrupt  in  support  of  it, 
representing,   that  the  bankrupt  was  at  that  tinie  in- 
debted, not  only  to  Atkinson^  but  also  to  George  Medley^ 
one  of  the '  assignees  under  the  Commission,   and  two 
pther  creditors  to  the  amount  of  100/.  each;  and  that 
several  acts  of  bankruptcy  by  keeping  house  were  com? 
mitted  previously  to  the  petitioning  creditor's  debt,  upon 
which  the.  Commission  issued.    The  petition  was  opposed 
by  the  assignees  upon  the  facts,  appearing  by  the  affi- 
davits,  and    the   examinations,    taken  under  the  Com- 
mission ;  that  the  docket  was  struck  in  1806,  in  collusion 
with  the  bankrupt,  and  by  his  Solicitor,  in  consequence 
of  a  communication  to  him  by  the  bankrupt,   that  he 
must  stop,  and  would  get  a  creditor  to  strike  a  docket ; 
that   the    Solicitor  was    then  employed  in  soliciting  a 
letter  of  licence  for  the  bankrupt ;   that  no  Commfission 
issued  upon   that  docket ;   which  was  withdrawn  in  Oc- 
tober^  1806 ;  that  Atkinson  was  the  nephew  and  clerk  of 
the  bankrupt;  and  was  at  th^t*time  only  seventeen  year» 
of  ag^ ;  and  no  debt  or  trace  of  any  loan  by  him  to  the 
bankrupt  appeared  in  the  bankrupt's  books ;  that  at  the 
trial  Atkinson  did  npt  appear;   and  there  is  reason  to 
believe,    he  was  kept  out  of  the  way ;    that  the  debt 
was  never  proved ;  aiid  that  Me^ley^  the  assignee,  and 
another  of  the  alledged  creditors  for  100/.,  at  the  prior 
date,  though  examined  as  witnessesi,  did  not  state  those 
dehts« 

The 


JEx  parte. 
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•  

180S.  The  late  Act  of  Parliament  (9^)  l^ceJvfed  the  Royal 

"^^  Assent  upon  the  22d  of  Juhf,  1806;  enactmg,  that  nb 
v^  «--«*-  *  Commission  of  bankrupt,  that  shall  be  heite^kfter  issued, 
shall  be  defeated  by  reason  of  any  act  of  bankmptey, 
prior  to  the  contracting  the  debt  of  the  p^titldmifg  ctt' 
ditor,  if  he  had  not  notice  of  such  act  of  banktiiptey» 
when  the  debt  to  him  was  contracted ;  but  that  the  it- 
suing  a  Commission  against  siioh  bankrupt,  althou^ 
such  Commission  shall  afterwards  be  superseded,  or  Ae 
striking  a  docket  for  the  purpose  of  issuing  a  Cbmnds- 
sion  against  him,  whether  any  Commission  shaU  hate 
actually  issued  thereupon,  or  not  (93),  shall  be  deemed 
notice  of  a*  prior  act  of  bankruptcy  for  the  purposes  of 
this  act ;  if  it  shall  appear,  that  an  act  of  bankruptcy 
had  been  actually  committed  at  the  time  of  issuing  sudi 
Commission  or  striking  such  docket. 

Sir  Samuel  RamiUy,  Mr,  Hart,  and  Mr.  Bell,  in 
support  of  the  Petition. 
The  questions,  proposed  to  be  argued,  in  support  of 
this  petition  are,  first,  whether  the  bankrupt,  under  tfie 
circumstances,  in  which  he  is  now  placed,  can  b^  heard 
upon  this  petition:  secondly,  whetiier  this  Comrhiswotf 
Can  be  supported ;  with  reference  to  the  objection  upob 
an  act  of  bankruptcy,  and  a  petitioning  creditor's  debCi 
previous  to  the  debt,  upon  which  this  Commission  has 
issued.  The  Judges,  orer-ruling  all  the  other  objectioDi, 
did  not,  and  could  not,  consider  this  one;  as,  thoa^ 
prior  acts  of  bailkruptcy  were  proved,  no  evidence  was 
offered  of  any  debt,  subsisting  at  that  time,  upon  wfaidi 
a  Commission  could  issue ;  and  therefore  no  such  ques* 
tion  could  arise  upon  the  Judges'  Report 

(92)   Statute  46  Geo.  Ill,      sioo  issued,  notice  of  a  prior 
c  185.  Act  of  bankruptcy,  is  repealed' 


(03)  This  part  of  the  clause,      by  statute  40  Geo.  Ill; 
making    the    striking    of    a      is    followed  by  6  Geo.  IV# 
Docket,  though  no  Commis-      c.  16.  s.  83. 
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For  the  purpose  of  argmng  the  former  question  it  must        -1806. 
be  presumed,   that  all  the  facts,  which  the  Petitioner 
ofiers  to  prove,  are  true ;  and  that,  if  proved,  they  must      ^  * 

b8vD'}>roduced  his  acquittal.  The  proposition,  that  a 
aslm,  Convicted  of  felony,  cannot  he  a  Plaintiff  in  any 
dflfitiit,  is  admitted.  He  has  ho  rights;  no  property'; 
notikingf  which  he  can  be  entitled  to  protect:  for  that 
ptfpdte,  ^th  reference  to  all  questions  of  civil  right  or 
|kiti{jerly,  he  is  out  of  the  protection  of  the  law;  but 
not  for  all  purposes.  To  that  there  is  but  one  excep- 
tion:  where  the  proi^eeding  is  for  the  direct  and  avowed 
pinpose  of  reversing  the  attainder,  for  that  purpose,  and 
Aat  purpose  only,  he  may  be  heard ;  and  if  your  Lord- 
sUp^s  judgment  shall  be  against  the  validity  of  the  Com- 
lidssion,  and  that  it  ought  to  be  superseded,  that  judg- 
ment win  entitle  the  Petitioner  to  approach  the  Throne, 
for  the  exercise  of  the  prerogative,  upon  grounds,  that 
must  be  irresistible. 

'  There  is  very  Uttle  of  authority  to  be  found  upon  this 
subject :  but  some  cases,  which  seem  to  have  a  perfect 
amdogy,  are  put  by  Lord  Bixcan  (94),  upon  the  maxim, 
*'  Nim  potest  adduci  Exceptio  EJusdem  Rei,  cujus  pe- 
''  iUur  Dissbluiio.**  Among  other  cases  he  says,  '*  so,  if 
**  a  man  be  attainted,  and  executed,  and  the  heir  bring 
''  a  writ  of  error  upon  the  attainder;  and  tbe  corruption 
''  6f  blood  by  the  same  attainder  be  pleaded  to  interrupt 

r 

'*  his  conveying  in  the  same  writ  of  error,  this  is  no 
**  pifea ;  for  then  he  were  without  remedy  ever  to  reverse 
"  the  attainder :"  citmg  the  Years  Books  ( 95 ).  "  So,  if  a 
^*  inan  be  attainted  by  two  several  attainders,  and  there 
**  is  error  in  them  both,  there  is  no  reason  but  that  there 
^'  should  be  a  remedy  open    for   the  heir    to   reverse 

**  those' 

(94)  Bac.  EUm.  ^,  7,  8. 

(05)  7  Hen.  IV,  39.    7  Hen.  VI,  44. 
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'    1808.         ''those  attainders,  bdng  eironeoua,  as  well  if  they  be 
^^^'^  **  twenty  as  ope," 

BuLLOC¥» 

Soj  in  FUzherbert  ( 96 )  it  is  stated^  that,  if  a  man  M 
conunitted  upon  the  Statute  of  Pro  visors^  97  )i  he  shaft 
hare  a  special  writ,  directed  to  the  Sheriff;  commanding 
him,  that  if  the  party  find  sufficient  sureties,  be  shaft 
be  discharged.  So,  Littleton {9S)  states,  as  a  genial 
prqposidpn,  the  plea  of  outlawry ;  and  Lord  Coke  shewa 
the  exception ;  that  in  a  Writ  of  Error,  to  reverse  an 
outlawry,  outlawry  in  that  suit,  or  at  any  stranger's 
suit,  shall  not  disable  the  Plaintiff;  because,  if  he  in 
that  action  should  be  disabled,  if  he  were  outlawed  in 
several  mens*  suits,  he  should  never  reverse  any  of 
tbem.  So,  a  man,  having  incurred  the  penalties  of  a 
Premunire(99),  and  thereby  incapable  of  suing^  may^ 
for  the  purpose  only  of  reversing  tha(  judgment^  sue 
out  a  supersedeas. 

The  fapts,  upon  which  this  application  ^is  made»  are 
cjearly  established  by  the  affidavit,  and  not  denied ;  that, 
previous  acts  of  bankruptcy  were  committed  by  denials  tx^ 
various  creditors,  proved  by  the  affidavit  of  the  bankrupt*B> 
clerk ;  and  the  existence  at  that  time  of  several  debts,  suffix 
cient  to  support  a  Commission.  The  objection  of  laches,' 
in  not  producing  this  case  at  the  trial,  though  a  great  pre* 
judice  to  a  civil  demand,  is  new,  in  the  administration  of 
criminal  justice ;  where  life  depends  upon  the  conclusioiL 
The  effect  of  that  laches  can  only  be  to  throw  discredit 
upon  the  facts.  The  ground  upon  which  this  petition 
is  resisted,  is,  tiiat  the  docket,  struck  upon  the  SOth  of« 


(96)  Fitz.  Nat.  Brev.  tit.  (08)    Sect  107,    Co.  JLU. 

Supenedeaa,  236;   8th  edit.  128,  a. 

^38.  (90)  Stst.  16  Rick.  II,  e.  6. 

(07)  Stot.  25, 27,  38,  Ed-  See  C^.Xi/.  120,  b.  130, «. 
ward  III. 
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JUyt  I8O65   ahd  withdrawn  la  October  following^  Was         1808. 
etnick  for  unfair  purposes  of  the  bankrupt  himself:  to      ^  ^^^^^ 
compel  the  ereditors  to  come  into  terms;  and  execute  a       UmnAvi^ 
letter  of  licence,   prepared   at   the   same  .  time  by  his 
Solicitor.    Admitting  the  purpose,  for  which  that  Com* 
mission  was  intendeds  the  fsffoct  is,  that  every  creditor, 
whose    debt  was    contracted    before    that  prio;?  a(;t  of  * 
bankruptcy,  would  be  entitled  to  take  out  a  Commission ; 
and'exdude  all  subsequent  creditors*    AH  the  creditors 
are  entitled  to  the  benefit  of  that  Act ;  without  regard 
to  the  view,   with  which  it  was  done;  whether  fair  of 
otherwise. 

With  reference  to  the  late  Act  of  Parliament  (100), 
an  Act,  not  made  for  the  benefit  of  the  bankrupt,  but  to 
veguUte  the  lair,  this  is  a  mere  question  of  construction. 
The  object  of  that  Act  CQidd  not  be  more  clearly  ext 
pressed.  That  the  petitioning  creditor  in  this  Commission 
bad  no  actual  notice  of  the  prior  acts  of  bankruptcy  ia 
admitted:  but  he  must  be  affected  with  legal,  construc-i 
tive,  notice  under  the  proviso ;  which  was  not  in  the  Act, 
as  originally  framed ;  but  was  introduced,  before  it  passed 
into  a  law.  The  effect  of  that  proviso,  that  a  Commis- 
ftioq,  though  afterwards  superseded,  or  a  docket  struck 
for  the  purpose  of  issuing  a  Commission,  whether  any 
Commission  shall  have  actually  issued  thereupon,  or  not» 
shall  be  deemed,  notice,  is,  that  the  mere  act  of  striking 
a  docket,  whether  ever  acted  upon,  or  not,  being  a  pro- 
ceeding in  a  public  office,  to  which  all  the  world  have 
access,  prevents  the  application  of  that  Act  of  Parlia- 
ment. It  is  a  great  stretch  of  imagination  to  suppose, 
that  this  docket  was  struck  with  a  view  to  have  the 
effect  of  notice  under  the  Act,  passed  only  eight  dftya 
before;  the  printed  copies  at  that  time  not  containing 
this  clause ;  which  was  the  last  amendment ;   propos^ 

only 

(LOO)  SUt.  40  Geo.  Ill,  c  13d. 
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1808.  only  two  days  before  the  Act  passed.  The  otjed  of  At 
fimxocK  ^^^^^  certainly  was  to  represent,  that  it  was  intended  Is 
Urn parieJ  ^®  ^^^  ^  Commission;  to  ptevent  a  Commission  by  any 
otheT  person ;  and  perhaps  to  induce  tbe  creditors  to 
come  into  terms.  The  consequ^ice  is^  that  this  case 
must  be  governed  by  the  kw,  as  it  stood  previous  to 
that  Act. 

Then,  putting  that  Act  of  Parliament  out  of  coiisider« 
ation,  one  question  is,  whether,  upon  a  petition  by  the 
bankrupt  himself,  without  reference  to  the  circumstancesi 
in  which  he  is  now  placed,  this  Commission  could  have 
stood. 

The  Lard  Chakcellor; 
I  am  not  aware  of  any  case  at  Law,  in  which  it  hsi 
been  held,  that  the  bankrupt  may  set  up  a  secret  act  of 
bankruptcy,  committed  by  him^lf,  in  order  to  clefeat  anf 
lU^tion,  brought  agaudst  him,  or  to  support  any  aetlooi 
brought  by  him ;  though  the  creditors  may ;  and  I  knoir; 
the  opinion  of  several  of  the  Judges  is,  that  the  bankrupt 
cannot  ( 1 ).  With  reference  to  the  right  of  die  credbur 
also  the  state  of  the  Law  is  singular;  as,  though  As 
Courts  will  support  a  Commission  against  a  pridr  kct  of 
bankruptcy,  unless  there  was  a  petitioning  creditor's  deb(» 
capable  of  supporting  a  Commission,  yet  nam  camsiai,  Ask 
any  of  those  creditors  will  come  forward. 

For  the  Petition. 
The  moment  an  act  of  bankruptcy  is  committed  the 
property  of  the  bankrupt  is  transferred  from  him  to  Us 
creditors:  all  his  property  and  rights  are  vested  in  tiie' 
creditors  at  that  time.  The  interest  of  the  subaeqoeDl 
ireditors  will  prevent  any  objection  by  them.  The  bank- 
rupt, complaining,  that  he  is  pressed  by  a  Commissioo' 

undulj 

(1)  See  Exjmrie  DomnaUy  post,  Vol.  XV,  a 
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iinduly  issued,  aiid  iiHsHpablei  elcept  lliraugh  that  pres-         1808. 
•lire,  of  prodttcing  any  benefit  to  his  creditors,   is  en-      .^  ^**^^   . 
titled  to  be  heard  as  much  as  any  Creditor:  your  Lord-       j,  ^^^ 
ship  is  bound  to  take  notice  of  the  objection ;  in  what- 
eveif  way  it  may  appear. 

Mr.  heachy  Mr.  CuBen,  and  Mr.  BoUand,  for  the 
Assignees. 
*  This  is  an  application,  in  the  nature  of  an  appeal 
from  a  conviction,  for  the  purpose,  not  of  reversing  the 
attainder  by  any  proceeding,  known  to  the  Law,  but  with 
the  avowed  motive  of  supporting  a  petition  to  the  Throne 
for  mercy.  The  assignees  are  bound  by  their  duty  t6 
interfere;  and  prevent  the  interest,  vested  in  the  credit 
tors,  from  being  thus  destroyed.  First,  a  person  in  thii 
situation  cannot  be  h6ard  in  any  Court  of  Justice.  The 
attainder,  following  his  conviction,  has  placed  him  out  of 
the  protection  of  the  Law:  Black.  (2).  The  exceptioA, 
admitting  a  proc^ding  for  the  direct  purpose  of  reversing^ 
the  attainder.  Cannot  autiiorise  this  application ;  impeach- 
ing the  judgment  and  attainder ;  which  your  Lordship 
must  take  to  be  legal.  The  authorities,  that  have  been 
represented  lo  bear  by  analogy  and  inference  upon  this 
subject  have  no  application.  The  heir,  coming  to  re- 
verse the  attaandAr  of  his  ancestor,  is  not  an  attainted 
person,  placed  out  of  the  protection  of  the  Law.  What 
principle  can  meet  him;  aftd  prevent  his  being  heard  in  a 
Court  of  Justice?  In  the  case  upon  the  Statute  of  Pro-* 
visors  the  re&son  of  allowing  the  Writ  is,  tiiat  the  dis- 
libility  is  part  of  the  punishment ;  and  if  the  party  can 
.aflfect  the  judgment,  that  part  must  fall  with  the  rest.  In 
this  instance  the  disability  is,  not  a  part,  but  the  legal 
effect,  of  the  punishment. 

It 

(2)  4  Black.  Cam.  380. 
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.ia06.  .  It  ns  not  (fontetided,  that  the  conviiction  ln^ould  he  aj^ 
v*"^^  /ected  by  superseding  the  Commission.  Can  laches  he 
*  ^  /  .die  irround  of  this  application?  Does  our  system  of  Cri* 
'^  *  jninal  Lawy  humane  as  it  is,  en^ihle  a  party,  convicted 
upon  a  fair  trial,  having  had  all  the  benefit  of  a  Writ  tX 
Error,  all  these  objections,  except  that  upon  the  petition- 
ing credif;or*s  debt,  having  been  m^e>  and  over-ruled, 
to  insist,  upon  the  allegation,  that  he  can  make  out  a  dif- 
ferent, and  more  favourable,  case,  that  he  shall  be  tried 
again  ?  Such  a  practice  would  lead  to  perjury,  and  the 
iQost  mischievous  consequences.  On  the  other  handf 
from  adhering  to  the  strict  course  of  justice  no.  incon* 
irenience  can  arise;  as  any  acciclent;Will /be  .corrected, 
not  by  a  judicial  p]K>peeding,  but,  according  tO;  the  daily 
pri|ctice,  by  an  iipplicatnioj)  to  the  Throne,  referred  tp,  if 
not  originating  with,  the  Judge,  who  tried  the  party; 
and  thus  mercy,  where  a  fair  claim  to  it  exists,  is  en* 
sored.  If  the  attaipd^r  had  been  for  any  other  crime, 
the  *object  of  it  happening  also  to  be  a  bankrupt,  your 
Lordship  could  not  entertain  his  petition ;  and  it  is  im- 
possible to  raise  a  distinction  upon  the  circumstance, 
that  the  crime  was  constituted  by  his  conduct  under  the 
bankruptcy. 

The  facts,  upon  which  this  applicadon  is  brought  for« 
ward,  if  they  had  appeared  at  the  trial,  could  not  have  pre- 
vented the  conviction.  This  Cohimission,  if  not  legal  fat 
all  purposes,  imposed  upon  the  object  of  it  the  obligatioii 
of  rendering  a  true  account.  Admitting,  that  previom^ 
secret,  acts  of  bankruptcy  were  icommitted,  that  crediten 
existed  at  that  time,  whose  debts  might  have  supported 
a  Commission,  the  consequence  cannot  be,  that,  though 
no  other  Commission  may  ever  issue,  or  be  intended,  the 
bankrupt  is  discharged  from  all  the  obligations  of  die 
Bankrupt  Law,  attaching  upon  him  under  the  subsisting 
Commission.  A  consequence  so  enormous  could  not  have 
escaped  the  attention  of  the  Legislature,  so  lately  applied 

to 
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to^  this  sabject.    The  bankrupt  therefore  cakinot  cotitehd,  1808. 

that  he  has  the  same  right  of  impeaching  the  Commission'         ^^^    ! 
as  the  creditors  have.    The  right  b  that  of  the  creditor^       ^         ; ' 
for  his  particular  benefit ;  in  which  the  bankrupt  has  no 
interest.     In  the  case  of  Mercer  v«  Wise  (3)  Lord  Ken^ 
yon  held,  that  a  bankrupt  cannot  take  the  objection  upon 
a  prior  act  of  bankruptcy* 

The  object  of  the  late  Act  of  Parliament  ( 4 )  was  to 
prevent  the  mischief  to  creditors  from  secret  acts  of 
bankruptcy ;  requiring,  to  defeat,  a  subsisting  Commission; 
not  only  a  prior  act  of  bankruptcy,  with  a  debt,  suiBScieni 
to  sustain  a  Commission,  but,  farther  notice  by  the  x>^ 
titioiung' creditor  under  the  subsisting  Commission ;  either 
express,  or  what  the  Act  assumes  as  implied  notice :  a 
former  Commission  issued,  or  docket  struck ;  though  not 
proceeded  upon ;  which  is  the  notice  relied  on  in  this 
instance.  That  objection  was  taken  at  the  trial ;  and  thc^ 
answer  was,  that  under  the  proviso  of  the  act  there  must 
be  such  a  docket  as  would  be  a  good  ground  for  a  Com-^ 
mission;  and  thb  doctrine  never  could  be  so  considered; 
That  objection  was  over-ruled;  and  Mr.  Justice Zr^jB/ait^ 
said,  the  construction  attempted  would  totally  defeat  the 

object  of  the  Act  of  Parliament. 

♦ 

The  facts,  as  they  appear  upon  the  affidavits,  are,  that^ 
when  the  act  of  bankruptcy  was  committed,  upon  which 
the  docket  was  struck,  there  were  three  persons  with  legal 
debts,  capable  of  supporting  a  Commission.  Two  of 
those  persons  were  examined  upon  the  trial :  the  point 
was  stated  by  the  Judge;  and  the  attention  of  the  parties 
was  called  to  it.  Atkinson^  however,  in  whose  name  the 
docket  was  struck,  was    only  of  the  age  of  seventeen;  / 

the 

(3)  3  E»p,^  Ni.  Pru   Cos.         (4)  SUtnte  46   Geo.    III. 
1216.     See  Ex  parte  Donovan,      c.  135« 
post,  Vol.  XV,  6. 
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18M.         the  nephew  of  the  bankrupt:   Uvkig   in  hb  house  at 

'^^'^  derk  or  cellar-man;  entirely  dependent  on  hia  bounty. 

'  &  wait.      ^^^    conclusion    is,   that  jthe  person,  who  atmck  the 

docket;  wa9  jiot  a  creditor;  that  he  was  an  infiuil»  m« 
ciqpable  of  taking  out  a.Conuniaaion;.  being  incapable  of 
givii^a  bond;  fuid  th^.  docket  wag  in  truth  struck  by 
the  bankrupt  himself.  The  question .  then  is,  wfaethes 
a  docket  struck  coUusively  at  the  instigation  of  the 
bankrupt  himself,  not  intended  as  the  foundation  erf 
a  Commission,  should  have  the  effect  of  notice  against 
the  creditors,  whom  the  Act  of  Parliament  processes  to 
relieve. 

•.  Another  objectioo  is,  diat,  before  a  petition  by  a  baiik* 
rupt  to  supersede  his  Commission  can  be  entertained,  be 
is  required  to  surrender,  and  submit  to  the  CommiasioB: 
Ex  parte  Jones {5);  which  cannot  be  satisfied  by  the 
mere  formal  surrender;  that  was  made  in  this  case:  the 
bankrupt  hfiving  afterwards  absconded  from  his  exaiai* 
liation ;  for  which,  as  well  as  for  concealing  his  effects,  he 
was  prosecuted.  A  due  compliance  with  the  law  is  re- 
quired from  him.  In  a  late  case  before  your  Lordsh^ 
Ex  parte  Tqmkinson,  the  application  to  supersede  the 
Commission  had  the  consent  of  all  the  creditors ::  but  die 
Commissioners  thought  it  necessary  to  state  the  fact,  tfiit 
the  bankrupt  was  at  that  time  under  their  comuitniait 
for  not  answering  to  their  satisfaction;  and  upon  thtt 
simple  ground,  that  the  bankrupt  had  not  conformed, 
notwithstanding  the  consent  of  the  assignees  and  all  Ae 
creditors,  many  of  whom,  satisfied,  that  the  Conmusiioo 
should  be  superseded,  had  not  proved  their  debts,  your 
Lordship  refused  to  supersede  the  Commission :  and  aitev 
wards  the  bankrupt  upon  his  petition  to  be  discharged 

was  put  to  his  remedy  by  Habeas  Corpus  (6). 

Sir 

(5)  Ante,    Vol.    XI,  409.  (6)  Ex    parte    Tomkhumi, 

Ex  parte  Stokes,  VTIf;  328.      ante,  Vol.  X,  100. 
Post,  XV If,  48. 
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Sir  Srnimel  Romilfy,  in  Reply.  ^<^* 

There  u  no  legal  proceeding,  by  which  this  attainder      Bullock 
can  be .  verened.    A  Writ  of  Error  would  have  been  nu-      jgy  parte. 
gatbry ; .  as  the  error  must  be  apparent  upon-  the  record : 
hut  the  habit  of  the  Judges  is  to  make  a  note  of  an 
olgeetion,  that  does  not  appear;  and  the  course,  that  has 
]been  taken,  seems  most  proper  with  reference  to  tfa^  duty 
of  your  Lordship  to  advise  the  Crowii  upon  the  conse- 
quence of  this  judgment.     If  this  petition  was  presented 
by  a  creditor,  there  could  be  no  doubt.    The  object  of 
the  proviso  is  to  take  out  of  the  operation  of  the  Act  of 
Parliament  every  case,  where  a  Commission  had  issued, 
or  a  docket  had  been  struck.    The  mere  fact,  that  sttch 
a  proceeding  has  taken  place  in  a  Public  Office,  without 
regard  to  the  purpose,  has  the  effect  of  notice;   and 
takes  away  the  benefit  of  the  Act.     The  question,  whe- 
ther your  Lordship  can  attend  to  the  application  of  the 
bankrupt  himself,  is  new.    The  argument,  from  the  rule, 
'that  a  bankrupt  must  have  submitted  to  his  Commission^ 
before  he  applies  to  supersede  it,  cannot  be  carried  to  the 
extent  of  precluding  him  from  impeaching  it  in  any  de- 
gree as  then  upon  his  trial  it  would  be  only  necessary 
to  produce  the  Commission ;  instead  of  proving  the  peti- 
tioiung  creditor's  debt,  the  Act  of  Bankruptcy  and  the 
trading ;  all  which  circumstances  however  it  was  in  this 
instance  thought   necessary  to  state  in  the  indictment, 
certainly,  considering  the  amount  of  moral  guilt  and  the 
impunity  of  all  ranks  in  society,  except  a  trader,  com- 
mitting the  same  actions,  there  never  was  a  harsher  law, 
however  necessary  in  this  great  commercial  country,  than 
the  Act  of  Oeo.  II.  ( 7  ).     The  case  of  Mercer  v.  Wise  ( 8 ), 
the  only  authority  against  the  application  of  the  bankrupt 
*  himself  is  merely  an  extra-judicial  opinion,  expressed      [  ^464  ] 
upon  a  trial  at  Nisi  Prius.      Should  a  Commission  be 

supported 

(7)  Stat.  6  Geo.  IL  c.  80. 

(8)  3  Etfp.  Ni.  Pri.  Cos.  210. 
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1809.         supported  to  this  effect ;  which  cannot  answer  any  nseftl 

^^"^^    ■       purpose?    No  distrihution  can  be  made  under  it*    Hie 

jj,  '     assignees^  aware  of  all  those  facts,  will. not  act;  being 

^^  *      liable  to  refund,  if  another  Commission  should  be  taken 

out ;  and  one  of  the  assignees  is  himself  one  of  those 

creditors,  who  has  the  power  of  doing  complete  jnstka 

by  superseding  this  Commission,  and  taking  out  another  s 

which  would  legally  issue*  > 

The  Lord  Chancellor. 
Could  a  Commission  be  taken  out  after  attainder  ?  That 
is  a  considerable  point ;  recollecting  all,  that  b  to  be  done 
uiFder  a  Commission.  In  Foster  {9)  it  is  held,  that  aii 
attainder  does  not  prevent  a  civil  action  agdn^  the  «l^ 
tainted  party. 

Sir  SamuelJtomillif. 
That  is  certainly  a  considerable  point.    It  is  suggested, 
that  in  Ryland^s  Case  it  was  done.  .   . 

The  Lord  Chancellor, 
If  I  had  not  been  called  upon  by  the  important  nature 
of  this  petition,  and  the  circumstance,  that  it  has  been  a 
considerable  time  before  me,  to  give  it  great  attentioOi 
or  if  it  was  necessary,  that  I  should  consume  much  time 
in  stating  the  grounds,  upon  which  I  must  discharge  mj 
duty,  it  would  not  be  proper  without  more  deliberatiaa 
to  express  my  opinion  upon  such  a  question:  but  haviic 

[  *465  ]      ^  upon  this  case  a  very  clear  opinion,  which  may  be  stated 

in  a  few  words,  I  shall  do  better  by  delivering  the  pelir 
tioner  at  once  from  his  anxiety  as  to  the  result  of  this 

P  .  application,  than  by  postponing  the  judgment.  * 

■ 

Hie 

(9)  M* Donald  at  the  suit  of  Ramsey,  Fat.  Cro.  Law^  61. 
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..  -The  question  upon  this  occasion  is  not,  what  weight         1808. 
AiAy  be  due  to  the  circumstances,  communicated  to  me  ^^'^^^  . 

by  this  mode  of  information,  if  it  should  hereafter  be  my  ^  ^^  ' 
painfiil  duty  to  advise  upon  the  final  &te  of  this  un- 
fortunate man.  The  single  point  for  considerati(m  here 
is,  what  under  the  circumstances  I  can  lawfully  do,  ad- 
ininistering  the  justice  of  the  country  in  buikruptcy ; 
and  the  opinion  I  had  upon  first  reading  this  Petition 
remains ;  that  it  is  extremely  difficult  to  represent  the  pe- 
titioner as  entitled  to  be  heard  for  that  purpose,  which  is 
tiie  direct  object  of  this  Petition ;  a  man,  attainted  for 
lelony;  connected  certainly  with  the  circumstances  of 
his  demeanour  under  the  bankruptcy :  but  the  efiect,  as 
has  been  well  observed  by  Mr.  BoUand,  is  the  same,  as 
if  the  felony  had  been  of  another  nature,  distinct  from  ' 

the  bankruptcy.  The  question  is  upon  the  efiect  of  this 
attainder  as  to  the  right  of  the  party,,  who  is  the  object 
of  it,  to  be  hearci  for  this  civil  purpose.  There  is  no 
doubt,  that  an  attainder  may  be  reversed ;  and  that  the 
party  may  be  heard  for  the  purpose  of  reversing  it :  but 
his  proceeding  must  be  for  the  direct  purpose  of  afiecting 
the  attainder;  and  I  cannot  think,  that  the  authorities  are 
removed  by  the  observation,  that  this  application,  though 
not  directly  to  afiect  the  attainder,  is  a  mode  of  giving 
information  to  the  individual,  who,  not  as  the  C/ianceUar^ 
sitting  in  bankruptcy,  but  in  another  character,  may  be 
the  person,  who  is  to  discharge  the  duty  of  communi- 
catii^  the  circumstances  for  the  purpose  of  having*  it 
considered,  whether  they  call  for  the  •exercise  of  mercy, 
that  may  be  interposed  between  the  attainder  and  the 
efiect  of  it.  That  objection  therefore  has  not  been 
removed. 

Farther,  upon  other  views  of  this  case  it  is  extremely       I  ™S  J 
difficult  to  interpose.     If  this  had  been  the  applicatim  of 
a  bankrupt,  who  was  not  attainted,  to  supersede  the  Com^ 

Vol.  XIV.  GG  mission 
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1806.  mission  against  him,  it  would  be  inpoBsible  to  do  tiiat  m 
^-^"^  this  stage  without  directing  farmer  proceedings ;  to  wfaidi 
€xocK»  I  j^  ^^  know  how  to  make  diis  man,  standing  attainiad, 
a  party.  In  the  odier  case,  supposing  him  npt  atfainlwli 
the  objection,  that  he  could  not  set  up  a  secret  act  ef 
bankniptcji  is  in  the  opinion  of  many  persons,  new 
Uvingi  a  grave  objection:  whether  effectual,  or  not,  it  is 
not  necessary  to  determine  ( 10 ) :  but,  if  upon  oAer 
grounds  the  validity  of  this  Commission  of  Badcraptcj 
should  be  tried,  before  I  could  interpose  upon  die  Peti- 
tion of  the  bankrupt,  that  would  form  one  groundf  upoa 
which  its  validity  might  be  questioned*  Thia  camioi  be 
represented  as  a  case,  ki  which  there  has  been  no  tiiri 
of  the  bankruptcy.  A  direct  trial  of  the  validity  of  dft 
Commission  has  taken  place  of  die  most  sotenm  natuf^ 
The  bankrupt  was  called  upon  by  his  intereety  in  die 
deepest  sense,  to  prove  the  invalidity  of  the  Coi 
and,  whatever  may  be  the  consequences  of  hia 
riage  or  negligence,  which  will  be  ooiundered  in  Ae 
proper  place,  I  am  bound  to  say,  that  in  the  moat  solens 
trial,  upon  which  he  was  most  deeply  interested  to  uado 
the  CommiiMaon,  his  attempt  has  fidled. 

Many  points  occur  upon  that  clause  in  the  late  Act  of 
Parliament  (  11 );  which  clause  would,  I  diink,  have  beea 
bettar  omitted.  It  is  difficult  in  some  sense  to  aay,  tbit 
a  docket  may  be  struck,  not  for  die  purpose  of  taking 
out  a  Commistton ;  and  I  do  not  deny,  that  the  argosMat 
upon  the  effiset  of  the  Act  has  great  weight:  yet  stiD  the 
question  is,  whedier  this  dod^et  was  within  die  iiMinnin 
of  this  Act  struck  for  the  purpose  of  talking  out  aCoa^ 
[  *467  ]      *  mission ;  and  though  another  act  of  bankruptcy  maybe 

set  up,  if  the  act,  upon  which  the  creditor  has  proceeded 

eamot 

(10)  See  Ex  parte  Datuwamf      e.  135;    see  the  note,  asH^ 
post.  Vol.  XV,  6.  464. 

(11)  SUtute  46  Geo.  III« 
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cannot  be  sustainedy  where  the  objection  is  to  the  peti-  1808. 

tioning  creditor^  as  in  the  case  of  a  minor,  the  debt  of      ^  ^"^"^ 
another  creditor  cannot  be  set  up :  the  Commission  must       ^  muie  * 
proceed  upon  the  debt  of  that  creditor,  who  struck  the 
docket,  until  that  proceeding  is  remoTed.    Other  points, 
extremely  material,  may  be  conceived. 

The  Bankrupt  Laws  impose  many  hardships  upon  the 
bankrupt :  on  the  other  hand,  if  he  can  set  up  a  secret 
act  of  bankruptcy,  and,  availing  himself  of  it,  set  aside 
the  Commission,  the  creditors  are  placed  in  a  situation  of 
difficulty,  in  which  they  ought  not  to  be,  and  from  which 
it  18  not  easy  to  relieve  them.  The  bankrupt  may  permit 
die  Commission  to  proceed  without  objection,  until  he  has 
obtained  his  certificate ;  and  he  has  the  whole  benefit,  if 
the  creditors  do  not  find  out,  that  he  has  concealed  any 
of  his  effects :  but  if  they  happen  to  make  that  discovery^ 
the  instant  they  complain  he  brings  forward  the  secret 
act  of  bankruptcy ;  and  thus  defeats  all  prosecution. 

Upon  the  short  ground  I  stated  originally  my  opinion 
is,  that  I  cannot  relieve  the  bankrupt  in  this  mode  of 
proceeding. 


The  Petition  was  dismissed  ( 12  )• 

(12)  The    bankrupt  after-     upon    condition     of     being 
wards    received    a     pardon     transported  for  life. 


GG2 
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1808.  SHACKLE  V.  BAKER. 

UDdertakiDgy      A    MOTION  was  made  before  answer  for  aii  fdjiUK^tioiP 
upon  Sale  of  to  restrain  the  Defendants  from  proceeding  aC  laW* 

the  Good-Will  under  a  judgment,  recovered  in  an  action ;  upon  affi- 
of  a  Trade,  not  javits ;  stating  an  agreement  for  the  sale  to  the  Plaindff 
canyon     e  ^^  ^^  good-will  of  the  business,  carried  on  by  the  De- 

.  .  .,  '  fendant  and  his  wife,  as  milliners,  in  consideration  of  die 

and  to  use  the  '  ' 

best  endea-  ^^'^  ^^  SOOO/. ;  that  the  Plaintiff  proposed,  that  a  cote^ 

tours  to  assist  i><^^  should  be  given,  that  the  Defendant  and  his  wife 

fhe  purchaser,  would  not  for  Ihe  space  of  ten  years  carry  on,  or  usei 

&c.  or  permit  any  other  person  to  carry  on>  &c«  the  -Bane 

The  remedy  business  ii^  Middlesex ,  London,  or  Westmmsier ;  and  that 

for  a  Breach  is  they  wo^ld  use  their  best  endeavours  to  assist  the  Plaintii^ 

an  Action,  or  and  procure  customers,  &c. ;   that  this  covenant^  beinf 

Issue  Quan-  objected  to  by  the  Defendant  and  his  wife,  «qpon  the 

turn  Damnxfi'  ground,  that  it  was  an  impeachment  of  their  honor,  -ud* 

•  .    '  ^  unnecessary,  was  waived  by  the  Plaintiff  upon  the  meie 

affainst  pro-  undertaking  of   the  Defendant  and   his  wife ;    that  in 

ceeding  under  breach  pf  that  undertaking  they  were  encouraging  dieir 

a  Judgment  sister  to  come  from  Liverpool^  to  carry  on  the  same  bo* 

for  the  consi-  siness  in  Bruton  Street,   in  the    neighbourhood  of  dtt 

deration  upon  Plaintiff's  house  in  Bond  Street ;  and  that  the  Defendanto 

Affidavits  be-  y^^  obtained  the  promise  of  one  of  their  former  coi- 

c      ,       tomers  to   deal  with  their  sister;  and  the  deponent  bfr* 
was  refused.      ,,,,,,.,. 

lieved  they  had  so  done  m  other  mstances. 


Mr.  Richards  and  Sir  Samuel  Romilly,  in  support  of 
the  Motion,  relied  upon  the  bad  faith  of  the  Defea- 
dants  in  this  transaction ;  and  referred  to  Barret  v.  BIth 
grave  {13). 

(13)  Ante,    Vol.  V,  556.    VI,   104.    Morris  v.   Cobm, 
post,  XVIII,  437. 
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The  Lord  Chancellor.  ia08. 

I  cannot  see  my  way  to  grant  an  Injunction  in  this  case.      a  J7^. » 

If  it  had  been  nothing  more  than  a  purchase  of  the  t>. 

good-will  of  this  trade,  the  vendor  would  be  at  liberty       Baker. 

to  set  up  the  same  trade  in  any  other  situation.    Against 

that  the  purchaser  has  the  choice  of  several  securities. 

He  may  rest  upon  the  assurance  of  the  vendor :  be  may 

require  a  covenant :  but,  resting  upon  a  covenant,  he  can 

have  nothing  more  than  an  action  for  damages ;  and  the     Distinction 

observation,  that  such  an  action  is  an  extremely  imper- ^*'^®®**  ^T 

feet  remedy,   has  been  repeatedly  made.    The  parties  °  ./  *^    . 

may  therefore  proceed  to  ascertain  for  themselves,  what  ^  . 

*^  *^  mages  under  a 

shall  be  the  damages  from  time  to  time ;  and,  unless  they  (j^y^ujuji  jipon 
are  so  aukward  as  to  put  that  in  the  ^hape  of  penalty,  gale  of  Qoo4- 
instead  of  liquidated  damages,   there  is  a  perfect  and  Wil)« 
absolute  remedy. 

C!onsidering  the  covenant,   which   this  Plaintiff  pro^ 

posed  to  have,  as  having  been  kept  out  by  bad  faith  (14), 

yet,  if  I  now  enjoin  before  Answer,   or  any  default  of 

ap]pearance,  I  must,  upon  the  ground  of  fraud,  give  the 

same  effect  to  the  agreement  as  I  should  give   at  the 

hearing,  if  the  covenant  had  been  contained  in  it ;  and 

m  a  case,  where  there  is  no  lease  to  be  forfeited,  as  in 

Barret  Y.  Blagrave  {15) ;  but  the  whole  breach  consists 

m  the  damage,  to  be  compensated  by  an  action,  to  be 

brought  against  the  Defendant,  for  permitting  the  same 

business  to  be  carried  on,  (  which  must  mean  for  his  own 

benefit) ;  and  not  using  his  best  endeavours  to  assist  the 

Plaintiff*,  and  procure  customers,  &c.     I  do  not  see,  what 

ihe  Decree  could  do  upon  those  words,  except  by  an 

issue  Quantum  Damnificatus.    In  Sloman  v.  Walter  {16) 

Lord  Thvrlow  would  not  go  farther. 

Wheq 

(14)  Cruttwell  v.  Lye,  post,  (15)    Ante,  Vol.  V,  555, 

t   ToL  XVII,    335.     1   Rose  VI,  104. 

Jhnk.  Cos.  123.     Harrison  v.  (16)  1  Bro.  C.  C.  4|a. 
-  Gardner,  2  Madd.  198. 
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SUAC«UI 

Baker. 


When  the  Answer  comes  in,  the  Plaintiff  may  more 
again  (17). 


(17)  Bryion  r.  Whitehead,  1  Siw^  ^  &ac  74. 


BAYARD  V.  SMITH, 


ROLI«S. 

1806. 

Feb.  4dh,  Bih. 

Bequest  to  the     ANDREW  MOFFATT  by  his  WiD,  dated  the  fith  of 
chad  or  cha-  j^^^  1780,  after  some  legacies,  gave  to  trustees  tlie 

ni  ^  ^  .  ^  ^  sum  of  15,000/. ;  in  trust  to  by  it  out  in  goveamai 
TesUtor's  two  ,  ,      .  1 .     :.       »^        «^    , 

daoffhteiY  in     ^^^^^^^^f  <^^  P^y  ^^  mterest  to  bis  dau^^ter  Martta 

Terms,  creat-  Morris  for  life,  for  her  separate  use ;  and  after  her  death, 
ing  a  Tenancy  and  a  provision  for  maintenance,  to  pay  or  tnmfier  to 
in  Common :  and  amongst  all  and  every  or  any  child  or  childnn  of 
via.  equally  to  ^g  said  daughter  in  such  shares  and  proportioiia  and  id 
e  ^  ivided,  ^^^  manner  as  afler-mentioned :  vis.  if  there  should  be 
paid  at  twe  t  •  ^^^  ^^^  ^^^^  child,  the  whole  to  such  diild^  at  muk  ^ 
one  or  mar-  ^^^  ^^  ^  ^  ^^  daughter  should  by  Peed  off  Wil 
riageofdaugh-  appoint;  and  in  de&ult  of  such  appfflntioent  then  id 
ten;  with  sur-  such  child,  if  a  son,  at  the  age  of  twenty-one  yean; 
vivorsbip  upon  and,  if  a  daughter,  at  her  age  of  twienty-one^  or  on  bff 
the  death  of    ^y  ^^f  marriage,  which  should  first  happen  after  the  da- 

^^1.  .  ^T  *  cease  of  his  daughter ;  and,  in  case  there  should  he  tto 
or  their  shares  ,     T.i,  ,         1         .-.   ^i^/vrJTT^       .1. 

become  pav-    ^^  ™^^  ^        children,   then  the  s^id  lo^OQOiL,  «r  the 

able :  the  ac-  securities,  &c.  to  be  paid  or  transferred  to  such  two  or 
cmed  share  to  more  children  in  such  shares  and  proportions,  at  fPcb 
be  equally  di-  9f 

vided,  and  to 

be  payable,  Sic.  as  the  original  shares :  the  Issue  of  any  dying,  in  the 
life-time  of  the  two  daughters  to  stand  in  the  place  of  the  parent ;  and 
a  limitation  over  in  case  his  daughters  die  without  fssue;  or,  having  hsd 
Issue,  such  IssoNB  should  die  in  the  life-time  of  his  daughters. 

The  event  of  the  death  of  a  child  above  tweuty-one  not  being  wichts 
the  survivorship  expressed,  his  interest  vested  in  his  repraaenlalive, 
subject  to  the  ultimate  contingent  limitation. 


CASES  IN  CHANCERY. 


471 


•ge  (ff  ages  and  in  such  manner  as  his  said  daughter 
•hould  by  Deed  or  WiH  appoint;  and  in  defiuilt  of  sudi 
appointment  then  to  pay  or  transfer  the  same  to  and 
among  such  two  or  more  children  share  and  share  afike ; 
sdns^  shares  to  be  paid  or  transferred  to  them  at  tbeir 
ages  of  twenty-one  jrears ;  and  daughters*  shares  at  that 
9ge  or  marriage;  which  should  first  happen  after  the 
decease  of  his  said  daughter  Martha  Norris,  and  in  case 
his  said  daughter  should  die  without  issue,  he  then  gave 
the  sum  of  12,000^,  part  of  the  said  sum  of  \5flO0Lt 
to  his  trustees  to  pay  and  dispose  of  the  same  and  the 
intisrest  thereof  to  and  among  the  diilcbren  of  his  daughter 
JSUxabeih  Mitta,  as  therein  mentioned ;  and  he  directed 
his  trustees  in  case  of  the  death  of  Martha  NorrU  with«- 
oat  issue  to  pay  or  transfer  the  sum  of  SCXXML,  residue 
of  the  said  sum  of  ISyOOOA,  to  such  person  or  persons 
and  in  such  manner  as  Martha  Norris  should  appoint; 
and  in  default  of  appointment  the  trustees  were  to  rev 
main  possessed  of  the  said  sum  of  3000JL  upon  the  like 
mists,  &c.  aa  declared  concerning  the  12fiO0L 


i8oa 


Batarp 
Smith* 


The  testator  then  devised  fireehold  estates  in  Essex  to 
the  trustees ;  upon  trust  to  receive  the  rents  during  the 
minority  of  his  grandson  Andrew  MoffaU  MiSSf  an  m&nt 
near  the  age  of  five  years,  for  maintenance,  &c. ;  and 
wpon  his  attaining  twenty-<me  to  convey  to  him  and  his 
heirs :  but  in  ease  of  his  death  under  twenty-one  then  to 
■ell ;  and  the  money,^  prodimed  by  the  sale,  with  the  sur- 
plus rents  beyond  maintenance,  to  be  paid  to  and  among 
*  and  to  be  equally  divided  between  the  diildren  of  the 
teatator^s  daughters  EUxabeth  MiUs  and  Martha  N&rris^ 
ahiire  and  share  alike :  sudi  of  the  said  children  as  shaB 
be  Bona  to  be  paid  at  thdr  respeetave  ages  <^  twenty^ 
0Bt  years,  and  such  of  the  said  children  as  sl^all  be 
daughters  to  be  paid  at  their  respective  ages  of  twenty^ 
one  yearsi  or  day  of  marriagei  respectively ;  which  shall 

first 
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Bayard 

r. 
Smith. 
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first  happen :  provided  always,  that  if  any  such  child  or 
children  shall  happen  to  die,  before  \\ia  or  their  share  or 
shares  became  payable,  then  and  in  such  case  all  and 
every  the  share  and  shares  of  such  child  and  children 
so  dying  shall  from  time  to  time  go  and  accrue  to  the 
survivors  and  survivor  others  and  other  of  the  said  chil- 
dren ;  and  shall  be  equally  divided  between  or  amongst 
such  survivors  or  survivor  and  others  or  other  of  them 
if  more  than  one  share  and  share  alike ;  and  the  same 
shall  be  payable  or  transferable  at  such  respective  ages, 
days,  and  times,  and  shall  go  in  the  same  manner  to 
such  surviving  and  other  child  or  children  then  in  being 
as  is  heteinbefore  provided  and  declared  touching  his,  her, 
or  their,  original  share  or  shares ;  and  as  to  all  the  rest 
and  residue  of  his  goods,  chattels,  &c.  and  other  hit 
estate  and  effects  both  real  and  personal  whatsoever  and 
wheresoever,  he  gave,  devised,  and  bequeathed,  to  hb 
trustees,  upon  trust  to  sell,  as  soon  as  they  conveniendy 
can  after  his  decease,  and  to  invest  the  money  in  govern* 
ment  or  real  securities,  and  to  pay,  &c.  the  same  and  the 
interest  to  and  amongst  and  to  be  equally  divided  between 
and  go  to  the  child  or  children  of  his  said  two  daughtere 
Elizabeth  Mills  and  Martha  Norris  in  like  manner  at 
the  money  to  arise  by  the  sale  of  his  real  estate  ^in  caje 
his  grandson  Andrew  Moffatt  MiUs  should  die  before  lie 
attains  the  age  of  twenty-one  years)  as  hereinbefixe  di- 
rected :  provided,  that  if  any  daughter  of  his  said  daugh- 
ters should  marry  before  twenty-one  without  consent  of 
their  respective  parents,  or,  in  case  of  their  deadis,  of 
his  trustees,  or  the  survivor,  or  his  executors,  &c.  sadi 
daughter  or  daughters  should  forfeit  one-half  of  all  sod 
sum  or  sums  as  she  or  they  would  have  been  entitled  to 
tinder  the  Will :  the  forfeited  share  to  go  among  the 
others,  as  their  original  proportions:  the  issue  of  anj 
child,  dying  in  the  life  of  EUzabeih  MiUs  and  MarUm 
Norris,  to  staqd  in  th^  place  of  their  parents  respectively. 

And 
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And  in  case  his  said  daughters  should  die  without  issuCi 
or,  having  had  issue,  such  issue  should  die  without  issue 
in  the  life-time  of  his  said  daughters,  then  in  trust  to 
convey,  transfer,  and  assign,  all  his  real  an4  personal 
estate  unto,  and  so  as  the  same  may  he  absolutely  vested 
in,  his  brothers,  James  and  Aaron  Moffatt^  their  heirs, 
executors,  &c.  to  hold  his  real  estate  to  thcip>  their 
heirs  and  assigns,  for  ever  in  equal  shares  as  tenants  m 
common  and  not  as  joint-tenants« 


1808. 


Bayard 

r. 
Smith. 


In  the  year  1781  a  Bill  was  filed  on  behalf  of  Andrew 
Moffatt  and  two  other  infant  children  oi  Elizabeth  Mills  ; 
and  by  a  Decree,  made  in  that  cause,  the  Will  was  esta- 
blished ;  and  the  necessary  directions  were  given  as  to  the 
bequest  of  15,000/.,.  &c.  Martha  Norris,  after  the  death 
of  her  husband  Hugh  Norris^  married  John  Bayard ; 
EUzabeth  Mills  also,  having  become  a  widow,  married 
WaUer  Hammond;  and  there  was  issue  of  both  those 
marriages ;  one  of  whom,  Augusta  Hammond,  died  under 
the  age  of  twenty-bne,  without  issue.  Three  Reports 
were  made ;  ascertaining  the  parties,  entitled  to  the  re- 
sidue* After  the  last  Report,  by  which  they  appeared  lo 
be  eight  in  number,  Hugh  Moffatt  Norris,  one  of  the* 
children  of  Martha  Norris  by  her  first  marriage,  died, 
having  attained  the  age  of  twenty-one ;  and  by  his  Wil| 
he  bequeathed  all  his  effects  to  his  mother  Martha 
Bayard. 

This  Bill  was  filed  by  the  only  surviving  children  of 
Martha  Bayard ;  praying  a  declaration,  that  the  share 
and  interest  of  Hugh  Moffatt  Norris  in  the  residue  of 
■the  te8tator*s  estate  had  survived  to  the  Plaintiffs,  and 
to  the  other  grand-children,  subject  to  the  contingencies 
4>(  the  Will;  and  praying  an  apportionment  accord- 
ingly. 


Mr. 
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Bayard 

V. 

Smith. 


Mr.  Alexander  and  Mr.  BuUer,  for  the  Plaindflb: 
Mr.  Martin  and  Mr.  Trower^  for  the  eldest  grandson, 
Andrew  Mbffatt  Mills ;  and  Mr.  JVethereU,  for  the  other 
surviving  grand-children  of  the  testator,  Defendants. 

Though  upon  the  first  words  of  this  reuduary  bequest, 
considered  separately,  each  child  of  the  testator's  two 
daughters  would  have  had  a  vested  interest,  yet  upon  the 
whole  Will,  particularly  the  last  clause,  no  share  can  be 
considered  as  vested  during  the  Uves  of  the  daughters; 
and  therefore  the  share  of  the  deceased  child  Hngk 
Moffatt  Norris  was  not  transmitted  to  his  representatives; 
but  survived  id  the  other  children.  The  rule  of  cob- 
struction  is,  that,  where  an  interest  in  the  nature  of  a 
tenancy  in  common  is  given,  yet,  if.  the  legacy  is  givea 
over  upon  the  death  of  all  those  persons,  though  no 
intention  is  expressed  as  to  the  event  of  the  death  of 
one  or  two  only,  in  that  case  survivorship  shall  ptevaO; 
as  the  Court  would  imply  cross  remainders  of  real  estate; 
Armstrong  v. Eldridge(  18 )• 

Sir.  Samuel  RomUly  and  Mr.  Courtenay,  for  the  pe^ 
sonal  representatives  of  Hugh  Moffatt  Norris^  de- 
ceased. 

There  are  no  words,  giving  over  to  the  surviving  chil- 
dren, in  the  event,  that  has  happened,  the  death  of  s 
child,  having  attained  the  age  of  twenty-one,  the  share 
of  that  child.  They  claim  it  only  by  implicatioa  firom  ifae 
bequest  over  of  the  whole  in  the  event  of  the  deaths  of 
the  two  daughters  without  having  ever  had  issue,  or,  if 
any«  the  failure  of  that  issue  in  the  lives  of  the  dauf^ 
ters.  Such  an  implication  has  never  been  made*  Tht 
case  of  Hope  v.  Lord  Clifden  ( 19),   and  others  of  tM 

dfesi^ 


(18)  3  Bro.  C.  C.  215. 


(19)  Ante,  Vol.  VI,  489. 
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jclassi  go  a  great  way  to  dedde  this.  In  those  cases  it 
was  held^  that  the  word  ^' payable"* mast  be  understood 
pesied ;  and  in  Hope  ▼.  Lord  Clfftfen,  though  the  proviso 
was  much  reUed  on,  as  shewing,  that  it  could  not  be  the 
meaning  of  the  settlement,  it  was  held,  that,  however 
.diflBcult  it  might  be  to  struggle  with  the  words,  that  must 
be  the  construction.  The  case  of  Scbenck  v.  Legh{90) 
is  very  like  this. 

Mr.  Alexander,  in  Reply. 
The  case  of  Hope  v.  Lord  Clifden,  and  all  those  of 
that  class,  except  ScJ^enck  v.  Legh,  which  may  be  dis- 
tinguished, turn  upon  a  different  principle.  In  the  former 
cases  the  portion,  vested  at  the  age  of  twenty-one  or 
marriage,  could  not  be  actually  received  by  the  infant 
until  the  death  of  the  parent;  who  had  an  estate  for 
)ife;  and  upon  the  extreme  inconvenience  from  post- 
poning the  vesting,  the  construction,  that  the  word 
^  payable  "  in  the  limitation  over  must  be  referred,  not 
to  the  time  of  the  actual  receipt,  but  to  the  period  of 
the  age  of  twenty-one  or  marriage,  was  adopted.  In 
Schenck  v.  Legh,  where  survivorship  was  not  impliedt 
it  b  true,  the  bequest  over  was,  not  merely  upon  the 
deaths  of  all  the  children,  before  their  portions  were 
payable,  but  expressly,  as  in  thisTVUl,  upon  the  death 
of  all  in  the  life  of  their  mother:  but  the  anterior  inte- 
rest for  life  of  the  mother,  which  is  not  in  this  Will  as 
to  this  fund,  distinguishes  the  cases. 

7%^  Master  of  the  Rolls  said,  he  must  look  at  the 
case  of  Schenck  v.  Legh ;  upon  which  occasion  he  had  very 
much  considered  the  analogous  ca^s;    and  suggested, 

that 
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(20)  Ante,  Vol.  IX,  300.      See  the  note.  III,  55,  WiUu 
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tfiat  there  was  an  old  case,  of  a  bequest  to  three  persons, 
with  a  limitation  over  upon  the  death  of  all  before. a 
certain  event;  and  survivorship  between  them  was  im- 
plied. 

Mr.  Alexander  said,  that  was  the  case  of  Scaii  v. 
Bargeman  (21  ).  Sir  Samuel  RomiUy  observed,  upon  it, 
that  the  implication  was  necessary;  but  there  was  no  in- 
stance qf  a  legacy  to  three  persons,  as  tenants  in  com- 
mon, with  a  limitation  over  upon  the  deaths  of  a0|  in 
which  survivorship  has  been  implied. 


Web.  ^h, 


The  Master  of  the  Rolls. 
This  case  is  scarcely  to  be  distinguished  firom  Schenek  - 
v.Ijegh{^)\  in  which  the  analogous  cases  were  con- 
sidered :  and  where  it  was  held,  that  the  shares  were 
vested  as  between  the  children  themselves,  whatever  might 
become  of  the  question  as  to  their  devesting  in  favour 
of  others  on  the  contingency,  provided  for  by  the  deed* 
The  period,  at  which  the  shares  of  the  residue  are  lo 
be  paid,  is  that  of  twenty-one  with  respect  to  sons,  and 
twenty-one  or  marriage  with  respect  to  daughters.  When 
the  testator  immediately  afterwards  provides  for  survivor^ 
ship,  in  case  any  die,  before  their  shares  beco^ne  payable, 
it  is  the  same  thing,  as  if  he  had  said,  before  the  sons 
attain  twenty-one,  or  the  daughters  attain  twenty-one  or 
marry.  The  testator  farther  declares,  that  the  accmed 
shares  shall  be  payable  or  transferable  at  such  respective 
ages,  days,  and  times,  as  was  therein  before  provided, 
touching  the  original  shares.  The  ages,  days,  and  times, 
therein  before  provided,  were  twenty-one  or  marriage, 
Hugh  Moffatt  Norris  had  attained  twenty-one.      The 

cas^ 
(?1)  2  P.  WilL  60.  (22)  Ante,  Vol.  IX,  300. 
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Case  has  not  happened,  in  which  his  share  was  to  survive 
to  the  other  children. 

But  towards  the  end  of  the  Will  a  new  contingency 
is  introduced ;  on  which  the  shares  of  all  the  children 
were  to  go  over  to  the  testator's  two  brothers;  viz.  tkat 
of  all  the  issue  of  the  daughters  dying  without  issue  in 
their  life-time.  And  it  is  said,  that,  as  none  of  the  shares 
can  absolutely  vest,  till  this  contingency  be  determined^ 
survivorship  must  take  place  as  to  the  shares  of  those, 
who  die  in  the  mean  time.  The  effect  of -this  limi« 
tation  the  Court  is  not  at  present  called  upon  to  deter- 
mine. But,  supposing  it  such  as  is  assumed,  the  allegec( 
consequence  would  not  follow.  The  testator  might  fix 
upon  one  contingency,  on  which  survivorship  was  to 
depend,  and  another,  and  a  different  one,  oh  which  the 
general  limitation  over  was  to  take  effect.  He  has  ex-  . 
pressly  fixed  the  event,  in  which  survivorship  shall  tutke 
place :  viz.  death  before  twenty-one  or  marriage.  There 
is  no  ground  for  adding  an  impBed  case  to  that,  which  is 
expressed,  where  the  implication  is  in  no  wise  necessary. 
The  cases,  that  have  been  cited,  were  either  cases,  where 
only  life  interests  were  originally  given,  or  cases  of  cross 
remiunders  of  real  property.  Neither  can  have  any  direct 
application  to  the  present.  The  tenant  for  life  has 
nothing,  that  he  can  transmit.  In  the  case  of  cross  re- 
mainders there  is  no  alternative,  but  either  to  hold,  that 
the  remainder  over  immediately  takes  effect,  or,  if  that 
be  prevented  by  the  obvious  intention  of  -the  testator, 
that  cross  remainders  are  to  be  implied.  But  here  the 
representative  can  take  whatever  interest  the  deceased 
child  had ;  whether  that  interest  be  absolute,  or  liable 
to  be  devested  on  a  contingency.  The  representatives 
of  Hugh  Moffcdt  Norris  stand  precisely  in  his  place ;  and 
take  such  interest  absolute  or  defeasible  as  he  himself 
had  in  the  funds  in  question. 
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Rolls. 
1808.  CARR  V.  Lord  ERROLL. 

TesUtor  di-      ^IR  WILLIAM  CARR,  Bart.  byhisWiIl,  dated  the 
reeled,  that  all  19th  of  October,  1776,  directed,  that  all  his  plate 

his  plate,  fiir^  and  furniture,  &c.  at  his  mansion-house  at  Etal,  in 
nitnre,  &o.  at  Jforthmberland  should  remain  there  as  heir-Iooms ;  and 

•  1.    i!i    devised  the  same  to  his  brother  Robert  Carr  and  Henrv 

noiise  shoiild  f. 

remain  there  ColUngwoodf  their  executors,  &c. ;  upon  trust  to  permit 

as  heir-looms;  ^^  same  to  go  together  with  the  said  mansion-house  to 

and  devised  such  person  or  persons  as  should  from  time  to  time  under 

the  same  to  hb  Will  become  entitled  to  it  for  so  long  a  time  as  the 

Trustees  upon  py|gg  gf  La^  ^jj  Equity  would  permit;  and  desired,  that 

Trust  to  per-   ^^  inventory  dhould  be  taken  by  the  executors, 
mit  the  same 

to  fro  toirether 

wi^  the  man-       '^^^  testator  then  devised  all  his  real  estates  what- 

non-boose  to  soever  and  wheresoever  to  Sir  William  Blacketi  and  Wti^ 
sDch  persons  Uam  Trevelyan  and  their  heirs,  to  the  use  of  Robert 
as  should  from  Carr  and  Henry  ColUngwood,  their  executors,  &c*  during 
time  to  time  the  term  of  iGOO  years,  upon  Ae  trusts  after  men- 
be  entitled  to    ^^ned;  and  from  and  after  the  end  or  other  sooner  dc» 

1    or  so  ong    ^^j^Jj^j^^qq  ^f  ^^^  term,  and  subject  thereto,  to  the  vaA 

time  as  the  '  «r 

Rales  of  Law   ^^  William  Hay,  second  son  of  the  testator^s  daughter 

and  Eqaity       ^^  Countess  of  Erroll,  for  life,  without  impeachment  of 

would  permit;  waste,  but  subject  to  the  provboes  and  conditiona  therrin 

and  devised  his  after  contained;   and,  after  the  determination  of  that 

real  estates  to  estate  in  his  Kfe  by  forfeiture  or  otherwise,  to  die  use 

Tmsteestothe  of 

use  of  several 

persons  and  their  6r8t  aod   other  sons,  &c.  snccessiTely,  in  strict 

settlement. 

The  absolute  Interest  in  the  personal  chattels  vested  in  the  first 
Tenant  in  Tail;  and  open  his  death  under  age  passed  to  his  repre- 
sentative. 

Whether  there  is  any  distinction  in  the  jDxeention  of  an  execntery 
Trust  by  Will,  and  a  Covenaut  by  Marriage  A rtides,  for  such  a  limi* 
tation  of  personal  chattels,  Qvatre. 
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of  the  trustees  and  their  heirs  during  the  life  of  Wil- 
liam Hay,  in  trust  to  preserve  the  contingent  uses  aSter 
Hmited ;  but  to  permit  WiUiam  Hay  during  his  life  to 
take  the  rents  and  profits;   and,  after  the  decease  of 
William  Hay,  to  the  use  of  the  first  son  of  the  body 
of  William  Hay  and  of  the  heirs  male  of  the  body  of 
such  first  son,  but  subject   to  the  provisoes  and  con- 
ditions thereinafter  contained ;  and^  for  default  of  such 
issue,  to  the  use  of  the  second,  third,  fourth,  and  other 
sons  of  the  body  of  WiUiam  Hay,  severally,  successively, 
and  in  remainder,  &c.  difiA  of  the  several  and  respective 
heirs  male  of  the  body  and  bodies  of  all  and  every  such 
son  and  sons :  but  subject  to  the  provisoes  and  conditions 
thereinafter  contained ;  and,  in  defitult  of  such  issue,  to 
the  use  of  the  third,  foiurth,  fifth,  and  every  other  son 
and  sons  of  the  body  of  the  Countess  otErroU,  &c«  and 
of  the  several  and  respective  heirs  male  of  the  body  and 
bodies  of  all  and  every  such  son  and  sons ;  but  subject  to 
the. provisoes  and  conditions  thereinafter  contained;  and, 
in  default  of  such  issue,  to  the  use  of  the  second  son  of 
the  body  of  the  testator's  grandson  George  Lord  Hay^ 
and  of  the  heirs  male  of « the  body  of  such  second  son ; 
but  subject  to  the  provisoes  and  conditions  thereinafter 
contained ;  and,  in  defiiult  of  such  issue,  to  the  use  of 
the  testator's   grand-daughter  Lady  Charlotte  Hay  for 
life  without  impeachment  of  waste ;  but  subject  to  the 
provisoes  and  conditions    thereinafter    contained;   and, 
after  the  determination  of  that  estate  in  her  life-time  by 
forfeiture  or  otherwise,  to  the  use  of  the  trustees  and 
their  heirs  during  her  life  in  trust  to  preserve  the  con* 
tingent  uses  after  limited,  (but  to  permit  her  during  her 
Hfe  to  receive  and  take  the  rents  and  profits  ) ;  and,  aft;er 
her  decease,  to  the  use  of  the  first  son  of  her  body 
and  of  the  heirs  male  of  the  body  of  such  first  son,  but 
subject  to  the  provisoes  and  conditions  thereinafter  con- 
tained; and,  for  defiuilt  of  such  issue,  to  the  use  of  the 
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secornd,  third,  &c*  and  other,  sons  of  the  body  of  the 
said  Lady  Charlotte  Hay,  successively  and  of  the  several 
and  respective  heirs  male  of  the  body  and  bodies  of  aQ 
and  every  such  son  and  sons;  but  subject  to  the  provisoes 
and  conditions  hereinafter  contained:  with  similar  re- 
maiiddersi  in  default  of  such  issue,  to  each  of  the  tes- 
tators other  grand-daughters,  for  their  respective  lives, 
and  td  their  first  and  other *sons  successively  in  tail  male  ^ 
vrith  remainder  in  fe^  to  the  Countess  of  ErrolL 


The  trust  of  the  term  of  1000  years  was  ta  permit 
the  Countess  of  Errollf  in  case  William  Hay^  and  every 
other  person,  to  whom  an  estate  for  life  or  in  tail  was 
limited,  should  so  long  be  under  the  age  of  twenty-three, 
to  occupy  and  receive  for  her  own  use  the  rents  and  pro- 
fits of  the  mansion-house,  with  certain  lands;  taking 
care  of  the  plantations ;  and  keeping  the  house  in  re- 
pair ;  and,  in  case  William  Hay^  or  any  other  person,  to 
whom  an  estate  for  life  or  in  tail  wa^  limited,  should 
attain  the  age  of  twenty-three  in  the  life  of  Lady  Errott, 
that  the  trustees  should  put  William  Hay,  or  such  other 
person,  attaining  that  age,  into  (be  possession  and  receipt 
of  the  rents,  and  profits  of  the  said  mansion  and  grounds; 
and  after  such  possession  taken  the  term  to  cease; 
and  in  such  case  William  Hay,  or  such  person,  &c. 
to  pay  to  Lady  ErroU  an  annuity  of  400/.  for  her  life, 
to  be  issuing  out  of  all  his  lands ;  and  in  case  Lady 
ErroU  should  die,  before  William  Hay,  or  other  per- 
son entitled,  &c.  would  have  attained  twenty-three^ 
then  the  trustees  should  let  the  mansion-house  and 
grounds  until  such  event.  The  trust  of  the  term  as  to 
all  the  other  real  estates,  was  to  raise  a  fund  for  the 
debts,  legacies,  and  annuities,  and  for  maintenance; 
and,  subject  thereto,  the  testator  directed,  that  (be  trus- 
tees should  permit  Lady  ErroU  to  receive  the  rents  and 
profits  until  her  decease ;  or  until  his  said  grandson,  or 
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such  other  person,  as  aforesaid,  should  attain'  twenty- 
three,  and  no  longer;  and,  if  she  should  be  dead  when 
a  sufficient  fund  should  have  been  raised  for  the  debts, 
&c.  and  William  Hay^  or  such  other  person,  &c.  should 
be  under  twenty-three,  the  trustees  to  accumulate  the 
rents  and  profits  for  his  said  grandson,  &c.  at  twenty- 
three. 


1807. 
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Then,  after  the  usual  powers  of  jointuring  and  leas- 
ing, the  Will  contained  a  proviso ;  declaring,  that  the  said 
premises  were  so  devised  and  limited  to  William  Hay  for 
life,  &c.  (repeating  all  the  limitations)  upon  express 
condition  of  taking  the  name  and  arms  of  Carr;  and 
farther,  that,  in  case  William  Hay,  &c.  shall  become 
entitled  to  the  devised  premises,  and  shall  then  or  after" 
wards  be  or  become  entitled  to  the  title  of  Earl  or 
Countess  of  Erroll,  or  any  higher  title,  which  the  Earl 
of  ErroU  may  become  entitled  to,  the  use  and  estate, 
hereby  limited  to  every  such  person  or  persons,  and  to 
his,  her,  or  .their,  respective  sons  or  issue  male,  in  the 
devised  premises,  and  every  part  thereof,  shall  cease,  de- 
termine and  be  utterly  void,  to  all  intents  and  purposes 
whatsoever,  as  if  such  person  or  persons  was  or  were 
dead  without  issue  of  his,  her,  o^  their,  respective  body 
or  bodies ;  and  in  every  such  case  the  said  hereby  devised 
premises  shall  go  and  remain  to  and  to  the  use  of,  and 
shall  be  immediately  vested  in,  the  person  or  persons, 
who  by  virtue  of  the  limitations  aforesaid  shall  be  next 
in  remainder  to  such  person  or  persons,  so  becoming 
entitled,  in  case  he,  she,  or  they,  was  or  were  dead  with- 
out issue  male  of  his,  her,  or  their,  bodies. 


The  testator  appointed  his  daughter  Lady  ErroU  ex- 
ecutrix; and  died  in  1777.  i  .  Lady  £rro//  at  the  death  of 
the  testator  had  two  sons:  Oeqrge,  Lord  Hay^  and  Wil^ 
Ham  Itqy»  In  1778  she  had  a  thirds  son,  James;  who 
died  in  1797.     William  Hay  being  at  tKe  time  of  the 
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testator's '  decease  of  the  age  of  five  years  only,   tbe 
trustees,  or  the  Earl  and  Countess  of  ErroU  with  their 
permission,  entered  into  the  possession  of  the  mansion- 
house,  with. the  heir-looms,  &c.  and  reeeived  the  rents 
and  profits  of  the  real  estates  iwtil  the  year  1795;  when 
the  sums,  directed  to  be  raised  under  the  trusts  of  the 
term  of  1000  years,  being  satisfied,  WilUam  Hay,  hat- 
ing attained  the  age  of  twenty-three,  was  let  into  the 
possession.     In  1T78  George,  Lord  Hay,  on  the  decease 
of  his  father  succeeded  to  the  tide  of  Earl  of  ErroO; 
and  upon  his  death  without  issue  in  1798  his  brother 
WilUam  Hay  became  Earl  of  £rroU.    In   1800  Lady 
Charlotte  Hay,  having  married  William  Holwetl,  who  took 
the  name  of  Carr,  died ;  leaving  an  only  son,  an  infant ;  in 
whose  name  a  Bill  was  filed  in  1801 ;  praying,  that  the 
PlaintiflT  may  be  declared  in  the  events,  that  have  hap- 
pened, entitled  to  the  heir-looms,  and  the  real  estates, 
devised  by  the  Will ;  and  that  the  Defendant  Lord  ErroU, 
who  was  in  the  receipt  of  the  rents  and  profits  under 
an  agreement  with  Lady  Charlotte  Hay^  may  be  decreed 
to  deliver  up  possession.     The  Defendant  Lord  ErroU, 
by  his  answer  contending,    that  the  real   estates  were 
▼ested  in  the  trustees  to  preserve  contingent  remainders, 
but  in  trust  for  him  during  his  life,  a  case  was  directed 
by  the  Lord  Chancellor  for  the  opinion  of  the  Court  of 
King*s  Bench  upon  the  question,  whether  the  Plaintiff 
Wimam  HolweU  Carr  was  under  the  Will  of  Sir  WiOam 
Carr  entitled  at  Law  to  any  and  what  estate  in  posaesooD 
in  the  premises,  subject  to  the  trusts  of  .the   term  of 
1000  years,  created  by  tbe  WHI.     The  certificate  of  Ae 
Court  of  King's  Bench  stated  their  opinion,    Aat  Ae 
PbintifT  WilUam  Holwell  Carr  was  under  the  Will  of  the 
testator  Sir  Wittiam  Carr  entitled  at  Law  to  an  estate  in 
tail  male  in  possession  in  the  premises  in  question^  subject 
to  the  trusts  of  the  term  of  1000  years,  created  by  the 
Will  of  the  testator  ( 23 ).     Upon  tlie  death  of  the  Pkin- 

tiff, 
(23)  Carr  v.  The  Earl  of  ErroU,  6  EomI,^ 
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tifTy  an  infant,  without  issue,  the  personal  chattels,  di- 
rected by  the  Will  to  remidn  as  heir-looms,  and  to  go 
with  the  mansion-house,  were  claimed  by  his.  father,  as 
his  personal  representative. 

Mr.  Richards,  for  the  Plaintiff. 
The  question  is,  whether  the  words  of  this  Will  have 
so  limited  these  chattels,  directed  to  go  as  heir-looms, 
as  tb  carry  them  over  with  the  real  estate,  and  prevent 
the  vesting  of  the  absolute  interest  under  the  effect  of 
the  limitation  to  the  son  of  Lady  Charlotte  Carr  and 
the  heirs  male  of  his  body.  It  will  be  contended,  that 
upon  the  true  construction  of  the  Will  some  limitation, 
supposed  to  be  accurately  known  to  the  Court,  n[iust  be 
interposed,  in  order  to  prevent  that  effect.  This  point 
has  been  much  considered  in  the  House  of  Lords  in  the 
late  case  of  The  Countess  of  Lincoln  v.  The  Duke  of 
Newcastle {2i*) ;  and  there  are  two  other  cases,  peculiarly 
applicable :  Foley  v.  Burnell  ( 25 ),  and  Vaugfuin  v.  Burs-- 
fe»i(^);  establishing  the  rule,  that  under  such  a  limi- 
tation of  chattels  personal  the  absolute  interest  would 
vest  in  the  first  person,  taking  an  estate-tail  in  the  free- 
hold estate.  Thus  the  doctrine  stood,  until  the  case  of  77ie 
Countess  of  Lincoln  v.  The  Duke  of  Newcastle  {27),  came 
before  Lord  Loughborough ;  who  took  a  distinction  be- 
tween the  cases  of  articles  and  a  virill ;  holding,  that  in  the 
former  instance  the  Court  woidd  controul  the  legal  effect 
of  the  words,  giving  the  absolute  interest  immediately 
upon  the  birth  of  a  tenant  in  tail ;  but  not  in  the  latter. 
Upon  the  appeal  the  House  of  Lords  came  to  no  de- 
cision upon  this  point ;  which  was  rendered  unnecessary 

by 


(24)  Ante,  Vol.  XII,  217. 

(25)  1  Bro.  C.  C.  274. 

(26)  3  Bro.  C.  C.  101. 


(27)  Ante,  Vol.  Ill,  387. 
XII,  217.  See  the  note,  III, 
398. 
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by  the  fact,  that  the  Duke  of  Newcastle  had  attuned  the 
age  of  twenty-one.  The  case  of  Trafford  v.  TVo/*- 
Jbrd{28),  which  approaches  this,  was  determined  upon 
the  particular  expression  of  the  Will.  The  conclusion 
upon  an  examination  of  the  authorities  is,  that  this  case 
falls  within  the  principle  of  Foley  v.  Bumell {29),  and 
Vaughan  v.  Burslem  (30) ;  and  must  receive  a  similar  de- 
cision. The  words  *^  for  ever,'*  m  the  former  of  those 
cases,  are  at  least  as  strong  as-  the  expression  '^  as  far  as 
**  the  rules  of  Law  and  Equity  will  permit ;"  which  occurs 
in  this  Will  and  in  Vaughan  v.  Burslem. 


Sir  Samuel  RomiUy,  for  the  Defendant. 
Upon  this  Bill,  against  the  trustees,  in  whom  these 
personal  chattels  are  vested,  for  an  execution  of  the 
trusts  of  the  Will  with  respect  to  them,  the  question  is, 
whether  in  the  execution  of  that  trust  the  Plaintiff,  as 
the  personal  representative  of  his  son,  is  entitled  to  ha^ 
these  chattels  delivered  to  him,  aiS  his  absolute  propierty. 
In  these  cases  a  distinction  of  this  nature  has  been 
taken;  and  the  case  of  The  Countess  cf  Lincoln  v.  The 
Duke  of  Newcastle  {31)  was  decided  upon  it:  where 
there  is  an  immediate  bequest  of  personal  chattels,  to  ga 
in  the  same  manner  as,  and  togethtsr  with,  a  real  estate, 
limited  in  strict  settlement,  either  with  or  without  the 
words  "  as  far  as  the  Law  will  allow,**  it  has  been  held, 
that  the  absolute  interest  in  the  chattels  vests  in  the  first 
tenant  in  tail :  but,  where  a  testator  directs,  or  the  par- 
ties  to  marriage  articles  contract,  that  a  settlement  shaff 
be  executed,  a  farther  act  being  necessary  for  the  com- 
pletion of  that  object,  that  the  personal  chattels  and  Ae 

red 


(28)  3  Ath.  347. 

(29)  1  Bro.  a  a  274. 

(30)  3  Bro.  C.  C.  101. 


(31)  Ante,  VoL  III,  3W. 
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real  estate  shall  go  as  far  as  possible  together^  the  Court         1608. 
will  in  the  execution  of  that  intention  take  care,  that  they 
shall  go  together,  as  far  as  by  any  means  that  object  can 
be  carried  into  eflfect.    In  Vaughan  v.  Burslem  ( 33  )  there 
was  an  immediate   bequest  to    the  persons,    who  were 
to  take   the  estate:  it  was  not  to  trustees,    as  in  this 
case,    to  take  care,  that  the  property  shaH  be  enjoyed 
according  to  the  intention  to  its  ftill  extent    Lord  Eldon 
in  his  argument  ( 33 )  in  the  House  of  Lords  in  the  <;ase 
of  Tlie  Duke  of  NewctisUe  v.  T/ie  CoufUess  of  Lincoln^ 
states  explicitly,  that  there  is  no  difference  in  the  execu- 
tion of  an  executory  trust,  created  by  a  Will,  and  of  a 
covenant  in  marriage  articles;  and  that  such  a  distki&- 
tion  would  shake  to  their  foundation  the  rules  of  equity. 
That  case  has  decided,  that  the  trustees  would  be  com- 
pelled to  execute  a  declaration  of  trust  for  idl  persons, 
entitled  under  the  limitations,  until  a  tenant  in  tail  should 
attain  the  age  of  twenty-one.      Lord  Eldon  has  since 
intimated,  that  he  still  entertains  the  opinion,  that  the 
cases  of  Tlie  Duke  of  Newcastle  v.   Tlie  Countess  of 
Lincoln  and  Vaughan  v.   Burslem  ( 34 )  cannot  possibly 
be   reconciled.     The  only  purpose,  for  which  it  could 
be  necessary  to  constitute  trustees  as  to  these  chattels,  is 
to  prevent  the  interest  vesting,  and  to  secure  the  enjoy- 
tnent  of  these  chattels  with  the  capital  mansion-house, 
«s  far  as  that  enjoyment  could  be  secured :  otherwise 
^e  object  would  have  been  accomplished  by  an  imme- 
diate bequest,  as  injPo/ey  v.  BumeU{35)  and  Vaughan 
'w.  Burslem  {36).    The  case  of  The  Duke  of  Newcastle 
▼.  The   Countess  of  Lincoln  was  argued  in  the  House 
^  of  Lords  upon  the  ground,  that  the  declaration  must      [  *  486  ] 
be  made  in  the  precise  terms  of  the  instrument ;  as,  if 

that 


(32)  3Bro.  C.  C.  101. 

(33)  Ante,  Vol.  XII,  227. 

(34)  3  Bra.  C.  C.  lOl. 


(35)  1  Bro.  C.  C.  274. 
(3eJ)  3  Bro.  Cs  C.  101. 
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that  is  once  departed  from,  it  will  be  impossible  to  as<ier- 
tain  what  should  be  the  limitation. 

Mr.  Richards ,  in  Reply. 
The  distinction,  that  is  pressed,  has  no  foundation. 
The  cases,  Foley  y.  Burnett  {37),  and  Vaughan  v.Burs^ 
lem  ( 38 ),  were  decided,  not  upon  the  absence  of  a  be- 
quest to  trustees,  but  upon  this;  that,  the  testator  not 
having  pointed  out,  what  limitations  he  intended^  the 
Court  could  not  possibly  supply  that  ombsioil ;  ascribing 
to  him  a  purpose,  and  prescribing  a  limitation,  as  to 
which  he  had  not  indicated  any  intention.  There  is  no 
sound  distinction  between  this  case  and  those.  The  legal 
interest  of  a  chattel,  bequeathed  to  a  person  for  Iife» 
with  a  limitation  over,  is  in  the  executor.  The  distinct 
tion  between  articles,  and  a  will,  creating  an  executory 
trust,  raises  a  considerable  question;  and  the  Lord  Chath 
ceUor'^  opinion,  that  there  is  no  such  distinction,  is  not 
universally  acquiesced  in. 


The  Master  of  the  Rolls. 
Upon  reading  this  Will  it  strikes  *me,  that  the  cases  of 
Foley  V.  BumeU{39),  and  Vaughan  v.  Burslem {40)  de- 
cide the  present.  It  does  not  occur  to  me,  that  the  in- 
terposition of  trustees  can  make  any  difference.  If  a 
declaration  of  trust  had  been  called  for,  I  do  not  know, 
that  it  would  have  been  directed  in  any  other  way  than  in 
the  very  words  of  the  Will.  At  the  same  time,  as  there 
is  here  an  express,  and  there  was  in  those  cases  only  a 
constructive,  trust,  by  the  vesting  of  the  property  in  the 
executors,  I  shall  look  into  the  cases  to  see,  whether  any 
distinction  can  be  made  upon  that  ground,   ' 

The 


(37)  1  Bro.  a  a  274. 

(38)  SBro.C.C.  101. 


(30)  1  Bro.  a  C.  274. 
(40)  3  Bro.  C.  C.  101. 
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T%e  Master  of  the  Rolls. 
I  am  not  able  to  discover  any  substantial  distinction 
between  this  case  and  Vaughan  v.  Burslem  {4fl ).  There 
th£  intention  was  expressed  m  terms  precisely  the  same 
as  in  this  Will*  The  only  difference  is,  that  here  the 
chattels,  that  are  to  remain  at  the  mansion-house  as 
heir-looms,  are  given  to  trustees;  who  are  to  permit 
them  to  go  together  with  the  mansion-house  to  such 
person  or  persons,  as  shall  from  time  to  time  under 
this  Will  become  entitled  to  it,  for  so  long  time  as  the 
rules  of  law  and  equity  will  permit.  In  that  case  the 
testator,  without  interposing  trustees,  directed,  that  the 
chattels  should  go  as  heir-looms  with  his  real  estate; 
and  be  held  and  enjoyed  by  the  person  or  persons,  that 
shall  for  the  time  being  by  virtue  of  his  Will  be  entitled 
tp  hi&  said  real  estate,  as  fSu:  as  the  rules  of  law  and 
equity  will  permit.  In  the  trust,  interposed  by  this  Will^ 
I  do  not  see  any  thing  executory :  and  therefore  the  ques« 
tion,  whether  there  is  any  difference  between  an  executory 
trust  by  a  Will  and  a  covenant  in  marriage  articles,  does 
not  arise :  and  consequently  it  is  unnecessary  to  go  into 
an  examination  of  tlie  point,  that  was  discussed  in  the 
case  o(  The  Duke  of  Newcastle  v.  The  Countess  of  Lin^ 
coin,  A  Decree  for  this  Plaintiff  will  not  at  all  interfere 
with  any  thing,  that  was  discussed  in  that  case. 


1808. 
Feb.  18/A. 


ChtLK 
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Lord 
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Therefore  decree  according  to  the  prayer  of  the  BilL 


(41)  3  Bro.  a  a  lOL 
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Rolls. 
1808. 
Feb.  \m  GWYNNE  v.  MUDDOCK. 

Testotor  ap-     rpHOMAS  MORGAN  by  his  Wm,  dated  the  1 1th  of 
pointed  bis        -^    j^^y^  1785,  made  the  Mowing  disposition : 
daughter  in 

law  his  sole  i         <m    ,  «     •  <. 

Executrix  to         "  '  commend    my  soul  to  God  my  Saviour  and  my 

have  and  enjoy  ''body  to  the  grave  to  be  buried  by  my  executor  ^^im 
all  his  real  and  ^*  Williams  my  daughter  in  law  whom  I  appoint  my 
personal  estate  "  sole  executor  to  have  and  enjoy  all  my  real  and  per^ 
all  the  goods,  u  gonal  estate  all  the  goods  cattle  chattels  cows  and 
ca  e,  c  a  ^^  oxen  horses  sheep  corn  both  in  haggard  and  sown 
^  al    "  together  with  the  implements  of  husbandry  and  all  the 

other  articles  '^  household  goods  and  money  now  in  hand  Aid  tti 
of  personal  ''  bonds  during  her  life  but  not  to  diminish  nor  comnut 
property)  dar-  *' no  waste  on  the  lands  by  lessening  none  nor -part  and 
ing  her  life ;  "  my  neyest  aier  at  law  to  enjoy  the  same  after  her 
but  not  to  di-  a  death." 
minish  nor 

the  lands  •  '^^®  testator  died  a  few  days  afterwards.  The  original 
and  hisniehest  ^^^^»  instituted  upon  the  Bill  of  Ann  Williams,  was 
heir  at  law  to  upon  her  death  revived  by  her  executor  and  residuaiy 
enjoy  the  same  legatee.  A  sum  of  SOOO/.  part  of  the  personal  estate, 
after  her  death,  had  been  paid  into  Court;  and,  the  cause  coming  on  for 
An  estate  for  fitrther  directions,  the  question,  who  was  entitled  under 
life  only  in  the  the  Will  of  Thomas  Morgan,  arose  upon  the  ^claims  of 
whole,  both  the  Plaintiff,  as  the  representative  of  Ann  WHliams,  of 
real  and  per-    ^j^^  ^^^^^  ^(  j^  ^f  ^|,g  testator,  and  of  his  co-heirs  at 

aonal  estate;     ,  •     v   j  ,  .       .     .        . 

. .  .       law ;  who  had  recovered  m  ejectment 

with  remain-r  " 

der  to  the  heir 

at  law,  ^'*  Richards  and  Mr.    Thomson,    for   the  Plaintiff, 

suggested  the  construction,  that  the  restriction  upon  the 

general  disposition  of  all  the  real  and  personal  estate  in 

favor  of  Arm  Williams  might    be  applied  only  to  the 

articles 
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articles  of  personal  property  specifically  enumerated ;  and 
that  the  words  *^  the  same^''  in  tlie  last  cbtuse  could  be 
referred  only  to  ^^  the  lands ^^  the  last  antecedent. 

Mr.  WiUlafn  Agar^  for  the  next  of  kin^  contended, 
that  the  description  ^^  heir  at  law"  must  be  considered' 
with  reference  to  the  nature  of  the  property ;  and  there* 
fore,  applied  to  personal  estate^  must  mean  the  next  of 
kin ;  according  to  the  opinion,  expressed  by  Lord  AU 
vanley^  (though  not  a  decision)  in  the  case  oi HoUawdji 
V,  Holloway  {ASt). 

Mr.  Alexander^  for  the  Heirs  at  Law. 
It  is  true,  Lord  Alvanley  expressed  that  extra-judicial 
opinion ;  which  was  not  necessary  to  the  decision :  but  the 
circumstance,  that  distinguishes  that  case  is,  that  it  was 
a  bequest  of  persona]  property  only,  viz.  4000/.     Upon 
this  Will  the  intention  is  clear,   that  some  one  person, 
or  one  description  of  persons,   shall  take,  not  only  the 
real,    but    also  the  personal,    estate:    a   circumstance, 
adopted  by  Lord  Hardwicke  upon  a  question  of  con* 
struction  in  the  case  of  Pyot  v.  Pyot  (43  )•     The  expres- 
sion ^^  the  samer   must  refer  to  the  real  and  personal 
estate;  and  the  description  of  heir  at  law  must  have  the 
technical  effect. 

■  • 

The  Master  of  the  Rolls  held  clearly,  that  the 
words  ''  during  her  life'*  must  be  appUed  to  the  whole 
subject  of  the  antecedent  disposition ;  that  no  intention 
appeared  to  limit  or  controul  the  general  description  of 
the  real  and  personal  estate';  but  the  subsequent  words 
were  merely  an  enumeration  of  particuhurs,  of  which  -the 
jtestator  conceived  his  personal 'estate  to  consist  The 
.  otb^ 
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(42)  Auto,  Vol.  V,  399. 


(43)  I  Fei.  336. 


490 


1806. 


GWYNNB 


Fa.  70th. 


CASES  IN  CHANCERY. 

other  question  the  Master  of  the. Rolls  considered  more 
doubtful ;  and  suggested^  that  some  other  cases  had  oe- 
curred  upon  the  construction  of  the  words  ."  heir  ai 
"  law:' 


7%e' Master  of  the  Rolls. 
I  have  not  found  any  case  directly  applicable:  but 
there  is  no  doubti  the  heir  at  law,  properly  and  tech- 
lucally  speaking,  may  take  personal  property,  bequeathed 
to  him  by  that  description.  It  is  always  a  question  of 
intention,  what  the  testator  means  by  the  use  of  sudi 
description.  Where  two  descriptions  of  property  aie 
given  together  in  one  mass,  then  the  difficulty  arises,  who 
is  meant ;  for  both  the  next  of  kin  and  the  heir  cannot 
take ;  unless  this  construction  can  be  made,  reddendo  sm- 
giUa  singulis^  that  the  next  of  kin  shall  take  the  per- 
sonal estate;  and  the  heir  at  law  the  real  estate.  But 
Ui  this  case  the  testator  could  not  mean  that;  for  he 
blends  all  the  real  and  personal  estate  together;  and 
after  the  death  of  Ann  WiUiams  directs  that  his  nighest 
heir  at  law  shall  enjoy  the  same.  As  both  are  to  be 
enjoyed  together,  it  is  absolutely  necessary  for  the  Court 
to  say«  who  shall  enjoy  both.  It  would  be  contrary  to 
the  intention  to  divide  them ;  and  it  would  be  contrary 
to  the  words  to  give  the  whole  to  the  next  of  kin. 
Therefore  the  dourt  has  no  alternative  but  to  adhere 
to  the  words  of  the  Will ;  and  permit  the  person,  who 
answers  the  description  of  heir  \t  law,  to  enjoy  the 
whole. 


The  Pecree  accordingly  decUred,  that  the  heirs  at  law 
were  entitled  to  the  capital,  and  the  accumulation  sinoe 
the  death  of  the  tenant  for  life,  Ann  Williams. 
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Rolls. 

*    ■ 

NIELD  V.  SMITH.  ^^^• 

Feb.  IBlk. 

TN  February y  1806,  an  agreement  was  entered  Into  hy    Agreement  16 
the  Defendant  Thomas  Scoit  and  Norris,  that  Scott  fi^**^  •"  -^* 
should  redeem  an  annuity,  formerly  granted  by  Norris  ^^^.    \  ^j: 
to  Mores;  and,  that  Norris  should  grant  an  annuity  to      .      * 
Scott  for  his  own  and  Iwo  other  lives.    Norris  died ;  not  ,        . 

having  granted  the  annuity ;  and  upon  a  Bill  by  creditors       , 
Scott,  being  a  Defendant,  claimed  the  execution  of  that  mg«*  aeainst 
agreement  by  a  grant  of  an  annuity  from  the  executors  |||q  Esecolonb 
of  Norris. 

Sir  Samuel  RomiUy  and  Mr.  RoupeU,  for  the  Defen* 
dant  Scott,  observed,  that  no  objection  could  be  made 
to  an  agreement  for  an  annuity  for  want  of  enrolment 
according  to  the  Annuity  Act  (44);  which  has  only  the 
word  ^*  grant ;"  and  the  distinction  is  acknowledged  in 
the  case  of  Jackson  v.  Lever  {4f5);  under  which  case 
and  Mortimer  v.  Capper {46)  the  Defendant  was  entitled 
to  the  grant  of  the  annuity,  according  to  his  agreement ; 
by  which,  if  be  had  died,  his  iLssets  would  have  been 
bound. 

The  Master  of  the  Rolls  said,  this  could  not  be 
considered  as  the  grant  of  an  annuity ;  and  the  directions 
were  given  against  the  executors  accordingly  ( 47 )« 

(44)   Slaiate  17  Geo.  Ill,  (46)  1  BrB.  C.  C.  156. 

1^.  26.  (47)  PrUchard  v.  Ov^,  I 

(4d)  3  £ro,  a  C  605.  Jac.  ^  WaUi.  686, 
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Feb.  24th. 
Order  to  dis-  HPHE  Answer  to  a  Bill  for  the  specific  performance 
jniflf  the  Bill  of  an  agreement  was  filed  in  May,  1806.     Upon 

for  want  of  ^^  igth  of  January,  1808,  notice  (48)  of  a  motion  to 
prosecu  on  -  ^jg^j^g  ^j^^  gjjj  f^^  want  of  prosecution  was  given :  bat| 
if  fid*   '  ^^^  PlaintiflTs  clerk  in  Court  giving  noticci  that  a  Repli- 

Jias  been  taken  ^^^^^  ^^  filed,  the  motion  was  not  made  according  to 
before  the  Mo-  the  notice.  It  was  afterwards  discovered,  that  no  Re^ 
tipn ;  bat  if  plication  had  been  filed ;  upon  whieh  the  Defendant  ob- 
the  Order  has  tained  the  Six-Clerks'  certificate,  upon  the  23d  of  Jo- 
been  obtained    ^^ary,  that  no  Replication  was  filed ;   and  obtained  Ae 

i^Sjre'  «f '  ^p-;f  ^^y '  -^  "p^«  *^*  -°^^  ^^y  ^  ^p^^ 

senUtion  of     ^**^^"  ^^  ^^^^^ 

the  PlamUff, 

be  shall  pay        Mr.  Cullen,  for  the  Plaintiff,   moved,  that  the  Order 

the  Costs  of     should  be  discharged.;  upon  a  second  certificate,  that  it 

discharging  it.  appears  by  the  Book,  that  the  Replication  was  filed  od 

the  22d ;  the  day  before  the  Order  was  made. 

Sir  Samuel  RomiUy,  for  the  Defendant,  opposed  the 
Motion  upon  affidavit,  stating  the  above  facts ;  and  in- 
sisted, that  the  Defendant  was  entitled  to  retun  die 
Order ;  even  admitting,  that  the  Replication  was  filed  on 
the  SSd,  on  account  of  the  misrepresentation ;  preventiiig 
the  application ;  which  would  Otherwise  have  been  made 

on  the  19th. 

Ik 

(48)  Notice  of  this  motion  CwmjMny^  2  Mer.  61.    Tbe 

is  hot  necessary :  post,  De-  answer    is    an    nndertakisg 

yraves  v.  Lane,  Vol.  XY ,  291.  to  speed  :  Sieadmmn  r.  Etta, 

Nayhr  v.  Tayhr^  Jachon  v.  4  Madd.  240.    After  replica- 

Pownall,  XVI,  127,  204.  At^  tion  Defendant  cannot  move 

tomey  General  v.  Finch,    i  to  dismiss;  but  mast  set  do«s 

Ve8.SfBea.d6S.  Dayv.Snee,  the  cause:  13  Prtc«»  7;   b; 

3  Ves.  Sf  Bea.  170.    Hannam  Chief  Baron  Aksantier, 
V.  South  London  Water  Workt 
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The  Lord  Chancellor.  •  1808* 

The  strict  course  isj  that,  if  the  Replication  is  filed, 
before  the  Motion  made,  the  Order  cannot  be  had.  If 
however  a  false  representation  by  one  clerk  in  Court  to 
*  another  leads  the  Defendant  to  obtain  the  Order  irregu*  [  •  493  ] 
larly,  and  involves  him  in  expence,  those^  who  made  that 
representation,  ought  to  pay  that  pxpence.  If  the  Plain- 
tiff will  not  answer  this  affidavit,  I  will  not  discharge  the 
Order;  unless  he  will  pay  the  costs  of  moving  to  dis- 
charge it ;  for  it  is  merely  the  effect  of  the  misrepresen- 
tation that  the  Defendant  did  not  obtain  an  Order,  which 
the  Plaintiff  could  not  have  discharged. 


The  Order  was  discharged ;  reserving  the  Costs* 


PARQUET,  £a?j9arfe.  1808. 

'      Feb.  mth. 
^T^HIS  Petition  by  a  bankrupt  to  put  a  creditor  to  his    A  Creditor  of 
election    to    come  in  under  the    Commission,    or  ft  Bankrapt, 

to  proceed  at  Law,  stated,  that and  Co.  were  ^oWing  him  in 

creditors  for  13,345/.,  the  balance  of  a  running  account,  P™^°  ™^!^' 
for  goods   sold,    upon  which   the  Petitioner  had  made      rt     f  h* 
payments,  and  accepted  bills.    He  was  arrested  by  them  j^^^   ^^^ 
on  the  23d  of  October,    1806,  for  6000/.,  part  of  that  when  saper- 
debt.     In  November  following   the  Commission   issued,  sedable,  con- 
The  action  become  supersedeable  in  Michaelmas^  1807:  tiniuDg  him 
the  Defendant  not  beins  charged  in  execution ;  and,  in  ^°^^®  under  a 
order  to  prevent  his  discharge,  the  Plaintiffs  in  that  Term,    *    .  ^'    ^^  c 
before  he  had  completed  his  examination  under  the  Com-  |.        me  debt 
mission,  lodged  a  detainer  against  him  for  3600/.,  for  being  also  as- 

good9  signee  under 
the  Commis- 
sion,  and,    when  ordered    to    make  a  Dividend,    not    proving,    but 
making  a  claim  only  to  a  les9  amonat  than  he  had  twom  to  at  law, 
compelled  to  elect. 
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1808.  goocls  sold,  being  part  of  the  same  debt.     Tbe  Plaintiffs 

''^''^^  at  Law,  being  also  sole  assignees  under  the  Commi^ion, 

pAROUBT 

„  '     delayed  a  dividend,  until  it  was  ordered  by  the  Commis- 

sioners ;  and  then  they  refused  to  prove  any  debt ;  but 
entered  a  claim  for  6250/.,  part  of  the  isame  debt.  The 
Petitioner  had  passed  his  examination. 

m.  • 

Mr.  Hart  and  Mr.  Culletif  opposed  the  Petition. 
There  is  no  instance  of  an  order  to  put  a  creditor, 
trho  has  only  made  a  claim,  to  his  election.  All  the 
cases  are  upon  proof;  and  there'  is  a  material  difierence 
in  the  principle.  Your  Lordship  cannot  insure  a  credi- 
tor, who  has  only  made  a  claim,  against  prejudice  by  dis- 
charging the  bankrupt.  He  may  never  be  able  to  sub- 
stantiate his  claim  under  the  Commission  by  proof.  Tbe 
•  utmost  extent  of  the  relief  would  be  an  Order,  that  the 
creditor  should  within  a  limited  time  go  before  the  Com- 
missioners ;  and  tender  proof  of  his  debt.  '  The  conduct 
of  these  creditors  has  been  fair  and  regular.  Clainung 
as  mortgagees  some  part  of  the  property,  they  were  told 
by  the  Commissioners  that  they  were  not  entitled  to 
prove;  their  claim  being  as  equitable  mortgagees  under 
circumstances,  that  made  it  the  proper  'subject  of  a 
petition;  and  the  facts  upon. the  affidavits  are,  that  they 
h^  a  mortgage  of  certain  property  in  consideration  of 
advances  made  and  biUs  accepted :  but,  those  advaiicet 
'  f^nd  bilk  having  been  paid  and  taken  u])»  diey.pnH 
1  ceeded;  extending  their'  credit;  and  still  retaining  die 

pledge.  The  bankrupt's  conduct  has  been  very  unsatii- 
factory  t  his  examination  being  several  times  adjouneds 
and  concealed  proi)erty  being  produced  by  the  banker's 
clerk. 

Sir  Samuel  RomiUy^  in  support  of  the  Petition,  in- 
sisted, that  the  application  of  a  baidinrupt.  to  compel  a 
creditor  to  elect,  was  a  jnatter,  not  of  indulgence,  but  of 

strict 
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strict  right  and  justice ;  and  it  is  not  neccss^y,  that  the 
creditor  should  have  proved  his  debt :  he  is  called  upon 
either  to  prove^  or  to  discharge  the  bankrupt. 


1808. 

Parquet, 
Exporter 


Tlie  Lord  Chancellor. 
I  have  long  thought  the  rule  uponelection,  as  ft  19 
usually  applied  against  bankrupts,  sufficiently  severe^ 
The  circumstance,  that  the  man  should  be  kept  in  cus- 
tody, as  this  bankrupt  has  been,  and  even  until  a  divi-  • 
dend  declared,  may  form  a  case  of  very  great  hardship. 
This  Commission  issued  in  November ^  .1806.  The  same 
persons  being  the  assignees  under  the  Commission,  and 
also  prosecuting  the  bankrupt  at  Law,  he  is  in  a  situation 
of  great  disadvantage.  These  creditojrs  arrest  him  upon 
an  affidavit  of  a  debt  of  6000/.  He  is  kept  in  prison, 
until  the  action  is  supersedeable ;  and  then,  when  he  is  • 
about  to  be  released,  they^etain  him  under  another  affi- 
davit of  a  debt  of  S600/.,  another  part  of  their  entire 
demand  of  13,000/.  (49).  Then,  the  Plaintiffs  at  Law 
being  the  assignees,  a  dividend  is  compelled ;  and  they 
make  a  claim  for  6S50/. ;  having  sworn  to  a  debt  near 
10,000/.  If  they  had  thought  proper  to  prove  their  debt 
to  that  amount,  as  they  might  have  done  by  the  same 
evidence,  upon  which  they  have  twice  arrested  the  bank-"* 
rupt,  they  must,  the  instant  a  dividend  was  declared, 
havb  been  put  to  their  election.  A  creditor,  if  he  is  not 
to  be  put  to  elect  merely  on  the  ground,  that  he  has 
made  a  claim  ( 50)  only,  may  contrive  to  avoid  election, 
as  long  as  he  pleases.  Arguments  with  reference  to  the 
conduct  of  a  bankrupt  are  addressed  with  a  difierent 
▼lew.  When  the  election  shall  have  been  made,  they  Creditor, 
may,  if  they  can,  lay  a  ground  for  staying  the  certificate;  wc<rtingt6pf©- 

whether  th^y  elect  to  prove  their  debt  under  the  Com- 

_,  __  may  lav  a 

mission,  or  to  hold  him  in  execution.    This  is  therefore  «-oQ|nf  fo- 

a  very  clear  case  of  election.  sUying  the 

(40)  Ex  parU  Grosvemor,     c.  16,  «.  69.  a  claim  entered  Certificate, 
post,  587.  CD  the  proceedings  is  deemed 

(50)  By  Statute  6  Geo.  IV,      an  Election. 
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Feb.  letk.  MURRAY  v.  Lord  ELIBANK. 

Ante,         fTHHE  Decree  made  in  this  cause  (51),  directed  a  re- 
^  *YTf  T  *  ference  to  the  Masteri  to  whom  the  cause  Lady 

After  a  De-'  -^^^9^^  ^*  Lord  EUbant  {52)  stood  transferred,  to  ap- 
cree  for  a  set-  P^^^  of  a  proper  settlement  to  be  made  by  the  Defen- 
tlement  upon  dant  Lord  Elibank  upon  the  Plaintiffs  and  the  Defendant 
a  married  wo-  Alexander  Murray ^  being  all  the  children  oriiord  £2»- 
man  and  her  bank  by  Mary  Clara  Lady  Elibank,  his  late  wife ;  re- 
children  oat  of  g^y^  ijgjng  1,3^  |.Q  ^Yie  extent  of  the  fortune  of  Lady 

in^o^rre  next  ^^'^''*^   ^'^^  the.  settlement,   ahreadymade  bytheDe- 

of  kin  of  an     f®"^^*  ^^'^  Elibank. 

Intestate,  the 

mother  dying       A  Petition  was  presented  by  the  Defendant  Alexander 

before  any  R&-  Murray;  suggesting,  that  the  Decree  ought  also  to  have 
port,  the  chil-  expressly  declared,  that  the  Plaintiffs  and  the  Petitioaer 
dren  under  a  ^^^^  entitled  to  the  benefit  of  the  former  Decree,  of  the 
Sem  *hlJin**^  ^^*  ^^  February,  1801 ;  wherem  Lady  Elibank  by  her 
obtained  a  De-  ^^^^  friend  was  Plaintiff*,  and  Ldrd  EUbant  and  Lemit 
cree  for  a  set-  Montolieu  were  Defendants  ;  and  should  also  have  di- 
tlement,  were  erected,  that  Montolieu,  as  administrator  of  Lady  Cran- 
also  held  en-  town,  should  transfer  to  the  AccounianUGenerai,  in  tmit 
titled,  though  in  this  cause,  one  fourth  part  of  the  several  fuiid8,*ad- 
not  in  point  of  fitted  to  have  been  part  of  the  pei-sonal  property  of  die 
.  ftf  f  k  intestate,  and  should  receive  and  pay  one  fourth  part  cf 
on  *  1  D  ^^  dividends,  accrued  since  her  death,  and  of  the  re- 
cree  upon  the  ^^^^^  of  the  personal  estate,  when  collected ;  and  that  the 
Bill  of  their  Master  should  proceed  to  take  the  accounts  of  the  pe^ 
mother,  to.  sonal 

the  same  di-  >  (51)  Reported  ante.  Vol.  X,  .  (52)  Lady  Elibank  t.  Mm- 
rections,  by  b4.  XIII,  1;  see  the  refer-  toUen,  ante.  Vol.  V,  737;  see 
way  of  original  ^nces.  the  references. 

Decree  under 

their  Bill,  for  taking  the   necessary  Accoants,  <&c.  to  ascertain   and  - 
secure  the  Fand. 
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•sonal  lestate^  of  the  intestatei  come  to  the  hands  of  Mds« 
Jolieu,  her  administrator!  and  of  her  debts,  &c.  as  di- 
rected by  the  Decree  in  that. cause;  and  praying,,  that 
the  Decree  may  be  varied  by  inserting  a  declaration  and 

^directions  accordingly. 

»  •  .  .        ■   ■        » 

The  Master  <{f  the  Rolls* 
You  did  not  pray  by  the  Bill  to  have  the  bene» 
ifit  of  the  former  Decree;  and  I  do  hot  know,  how 
*you  can  have  it.  You  are  not  entitled  to  carry  aH 
;that  stiit.  The  Lord  Chancellor,  over-ruling  the  de^ 
inurrer(53),  did  not  say,  you  had  a  right  to  cairy  the 
former  Decree  into  execution.  Yet  what  you  pray  by 
,tfae  pcttition  of  re-hearing  is,  that  you  may  be  declared 
to  be  entitled  to  the  benefit  of  the  former  Decree..  In 
point  of  form  that  cannot  be ;  although  you  may  be 
entitled  to  have  the  same  Decree  as  was  pronounced  in 
the  original  cause. 

.  It  seems  to  me  upon  principle,  that  you  were  entitled 
to,  and  might  have  obtained,  such  a  Decree.  It  is  im- 
possible to  contend  succesrively,  that  Lady  EUbank,  j^ 
married  woman,  could  have  sustained  the  suit  without 
her  husband  against  the  administrator  for  an  account 
only.  It  was  for  a  settlement  that  her  suit  was  Inrought; 
and  it  was  merely  as  incidental  to  that  purpose,  and«  at 
necessary  to  get  at  it,  that  Lord  Rosslyn  gave  an  account 
ef  her  share  of  the  residue  of  the  personal  estate  of 
Lady  Cransioum\  ^and  directed  it  to  b^  baroqght  into 
CSourt;  that  the  Master  might  be  able  to  determine,  what 
proportion  of  the  wife's  fortune  would  be  proper  to  be 
settled.  It  is  of  no  consequence,  from  what  source  the 
settlement  is  to  come :  whether  part  of  the  fund  in 
question,  or  real  estate,  or  other  funds,  substituted :  pro- 
vided 


.1808. 


Murray 

V, 

Lord 

ELIBAIf  t. 


Vol.  XIV. 


(68)  Ante,  VoL  X»  84. 
I  I 


u» 
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'Murray 
Lord 

•EUBAJIK. 
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-vided  it  liear^  a  proportion  to  the  fortune :  but  tUe  ae- 
-  counts  were  necessary,  for  the  purpose  of  ascertainrng, 
what  that  proportion  was. 

Then  the  question  is,  whether  th^  same  directioBs 
ought  not  to  be  given  for  the  children.  I  tbink,  in  an 
original  Decree  I  am  entitled  to  give  those  directionsi 
•OS  incidental  to  tile  right*  Although  there  is  a  lien 
upon  the  fundi  and  a  right  to  have  it  brought  into 
£Sourtj  until  the  settlement  is  made,  it  is  not  necessarily 
40  be  made  out  of  the  fund  itself.  But  still  the  fund 
must  be  secuiedt  until  a  proper  settlement  ia  executed. 

Striking  out  the  part  of  the  prayer  of  the  Betitioo, 
which  seeks,  that  you  may  be  entitled  to  the  benefit  of 
the  jbrmer  Decree,  take  an  original  Decree^  as  prayed; 
and  return  the  deposit 


It  was  accordingly  ordered,  that  the  following  diree- 
tions  be  added  to  the  Decree,  made  on  Hie  Slot  tf 
Julys  1806 :  vis.  that  the  Defendant  ManioUeu,  as  ad^ 
ministrator  of  Lady  Cransiown,  do  transfer  one-fburdi  of 
the  several  fiinds  (specifying  them)  admitted  to  be  port 
of  the  personal  estate,  &c. ;  and  that  the  Master  should 
take  the  accounts  of  the  personal  estate,  debts,  &c; 
and  that,  subject  to  the  payment  of  the  debts,  &c  one 
part  of  the  residue  be  paid  into  the  Bank,  &c.  to  the 
erddit  of  this  cause.  . 


.  • 


CAfilES  IK  CHANGJ^RV.  4dfr 


MABERLY  i^.  TURTON.  1808. 

Feb.  2Vh. 
d^ILBERT MITCHELL  byhis^TiU,  dated  the  9th     Maintenaoce 
^     of  April,  1791,  directed  the  sum  of  13,000/.  to  be  aUowed  for  the 
raised  out  of  his  personal  estate/  and  paid  by  his  exe-  ^"**.  P*'^ 
cutors  to  his  brotlier  John  Mitcliell  and  another  trus-     ^™^"[  pani- 
tee;  upon  trust  as  soon  as  conveniently  might  be  after    t^^tLi 
his  decease,  with  the  approbation  of  hb  niece,  if  living,  pQ^^p  ^  ^^ 
or,  if  not,  at  the  discretion  of  bis  trustees,  to  place  the  Tmstees  to  ap- 
same  out  at  interest  upon  mortgage,  or  tp  invest  the  ply  DiTidends 
same,  or  any  part,  in  stock,  and  horn  time  to  .time  to  for  mainte- 
invest  the  dividends,  interest,  &c.  of  .8000/.,  part  thereof,  "an^^e  with 
to  accumulate  for  the  benefit  of  the  children  of  his  niece  ^®  approba- 

and  her  husband,  until  the  sum  of  8000/.  with  the  ac-       .  ^/^* 

'  rents,  or  the 

cumulated  dividends,  &c.  should  be  divided  and  paid  to  gQpyiyQp    m|j 

them,  as  after  mentioned;  with  power,  with  the  appro-  by  the  death  of 

bation  with  the  father  and  mother,  or  the  survivor,  and  the  Troitees, 

after  the  death  of  the  survivor  at  the  discretion  of  the  ^^  ^^i^  not 

trustees,  to  apply  the  dividend^,  or  part  thereof,  of  the  ^^^'^l**  ^©i"^ 

8000/.  for  maintenance;  and  to.  pay  the  8000/.  apd  the  ^^^J^^^^  »<>* 

'  having  been 

accumuUtion  unto  .  the    children,  then  already  bom  or^         f    , 

which  should  thereaftier  be  bom,  equally  to  be  divided,  joqairy  was  di- 

between  or  amongst  them  share  and  share  alike:  such  rected,  whe- 

shares  to  be  vested  interests  in  such  children  respectively  ther  it  woald 

at .  their  respective  ages  of  twenty-one,  or  the  issue  of  have  been  rea- 

auch  as  should  die  under  that  age  ^  with  benefit  of  sur-  "onable  and 

vivorsbip;  and  to  pay  the  divideAds,  &c.  of  5000/.,  the  P~P^' '"  ^® 

residue  pf  the  13,000/.,  to  the  mother  for  her  life,  for       •  . 

hjSE  separate  use ;  and,  in  case  she  should  die  in  the  life  ^y^^i^  ^^^  ^f 

of  her  said  husband,  then  from  and  immediately  aft«r  her  the  DiTidends, 

« 

death  to  pay  the  dividends,  &c.    of  the  5000/.   to  him  ha?iDg  regard 

for  tothesitoation, 
xircumstanees 
anil  ability,  of  the  father,  and  Che  fortunes  of  the  children. 
112 
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for  his  life ;  and,  after  the  decease  of  the  survivor,  to 
pay  the  said  5000/.  unto  and  toiongst  all  and  every  the 
child  or  children  of  the  wife,  as  well  those  then  already 
bom  as  which  miglft  be  bom,  in  equal  shares  and  pro- 
portions, and  to  his,  her  or  their,  respective  represen- 
tives.  A  power  was  given  to  the  trustees  to  elect  a  new 
trustee  with  the  approbation  of  the  mother.  The  tes- 
tator's brother,  who  was  one  of  the  tmstees,  and  the 
husband  of  the  testator's  niece,  were  appointed  exe* 
cutors. 


The  testator  died  in  179S.  One  of  the  trustees  had 
died  in  the  life  of  the  testator.  John  Mitchell,  the  sur- 
viving trustee,  also  died.  The  father  of  the  cbildroi 
was  his  executor;  and  no  other  tmstee  had  been  ap- 
pointed* 

The  Bill  was  filed  on  behalf  of  the  infant  children ; 
and  an  application  was  made  for  an  Order  upon  the  father 
to  pay  in  the  money. 


The  Lord  Chancellor. 
In  this  case  o{  Andrews  v.  Pcnrtingion  (54)  Lord  Tkur- 
loto  thought  it  so  extremely  dangerous,  that  a  parent 
should  determine  for  himself  the  question,  whether  he 
was  of  ability  to  maintain  his  children,  that  he  would 
not  allow  Mr.  Partington  one  shilling  of  the  money, 
which  he  had  permitted  to  be  expended  in  the  time  past 
The' decision  was  according  to  precedents:  but  there  if 
no  doubt,  that  since  that  time  the  rule  has  been  altered* 
At  present,  as  the  precedents  stand,  the  Court  must  look 
at  each  case  with  the  view  to  make  such  Order,  as  the 

rule, 

(64)  3  Bra.  C.  C.  60.  See  ante»  Hoite  v.  Pratt ^  Vol.  Ill, 
730.  Sistan  v.  Shaw,  CoUis  v.  Blaeklnmi,  IX,  285,  470. 
V,  199.  ReeveM  v.  Brymer,  VI,  425,  and  the  notes. 
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rule,  prescribed  by  the  testator^  justifies^  and  the  conduct 
of  the  parties  allows. 

In  this  case  there  is.  no  doubt,  the  intention  of  the 
testator  was  not  to  entrust  this  father  and  mother  with 
the  power  of  applying  these  dividends  to  maintenance* 
The  intention  was,  that  if  it  should  be  proper,  that*  this 
interest,  directed  to  accumulate,  should  be  applied  in 
maintenance,  the  trustees  should  have  the  power  to  make 
that  application  :  but  that  is  to  be  checked  by  the  appro- 
bation of  the  &ther  and  mother.  The  result  is,  that, 
if  they  had  for  good  and  substantial  reasons  approved  the 
application  of  the  dividends  towards  maintenance,  and 
the  trustees  without  a  solid  reason  had  refused  to  act 
upon  that,  the  Court  would,  if  an  application  had  been 
made  in  seasonable  time,  examine,  whether  the  trustees 
ought  to  act  upon  it.  But  in  this  instance  there  were  no 
trustees:  at  least  none,  who  have  been  acting ;  and,  if  the 
interest  has  been  applied,  that  appUcation  has  been,  not 
according  to  the  discretion  of  those  persons,  whom  the 
testator  intended  and  authorized  to  act,  but  according  to 
the  approbation  of  the  father  and  mother,  not  checked 
by  the  discretion  of  the  trustees ;  and  then  the  fact,  that 
there  were  no  trustees,  or  that  the  trustees  never  acte^r 
which  is  in  effect  the  same,  imposes  upon  the  Court  the 
necessity  of  examining  strictly  what  the  trustees  ought  to 
bave  done. 


1808. 


MABBRtY 
TURTQK. 


Therefore  I  shall  direct  a  reference  to  the  Master  to 
inquire,  whether  it  would  have  been  reasonable  and  proper 
for  any  trustee  or  trustees,  acting  in  the  execution  of 
this  WiD,  to  apply  any,  and  what,  part  of  the  interest 
and  diridends  of  the  sum  of  8000/.  in  or  towards  the 
maintenance  of  the  children,  and  in  what  proportions,  as 
between  sueh  children  respectively;  and  to  state,  what 
children  then^  were  at  the  date  of  the  Will,  and  at  the 

dei^tb 


S02 


1806. 


ABERLY 
V. 
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death  of  the  testator;  what  chOdren  have  been  borh 
since ;  and  which  of  them  are  now  living :  the  Mast^  te 
have  regard  to  the  situation,  circmnstancesy^ind  ability, 
of  the  father,  and  the  fortunes  of  his  children.  I  desire 
it  to  be  understood,  that  I  do  this  iipon  the  particublt 
circumstances  of  this  WHL 


The  Masters  Report  imder  this  Order  stated,  that  at 
the  death  of  the  testator  there  were  five  childrien;  one 
of  whom  was  dead;  arid  two  more  had  been  since 
boi'n ;  and  that  it  was  i^asonable  to  apply  the  whole  cf 
the  interest  and  dividends  of  the  8000/.  for  tnainte* 
■nalite; 


3^30g^  PARNELL.  f^.  PRICE. 

Feb.2Vk. 
Upon  Farther  ¥  N  this  cause  a  Petition  by  the  Plaintifl^  coming  on  by 
Directions  un-  Order  with  the  cause  for  farther  directions,  stated 
dor  the  usual  ^^  circumstances,  under  which  the  suit  was  institatai 
aT^  f '  *°  *^y  *^  Plaintiff,  the  sole  next  of  km  of  an  mtestate,  wfas 
asainst  an  ad-  ^'®^  ^  ^^^  ^^^  1800,  against  the  Defendant,  his  widow; 
niinistratrix  ^^^  ^^  up  li Will;  and  took  probate;  which  was  revoked 
an  Inquiry  as  in  a  suit,  instituted  by  this  Plaintiff  in  the  Ecclesiastical 
to  balances  in  Court :  the  intestate  being  proved  at  that  date  to  have 
her  bands  from  been  confined  to  his  bed,  and  from  the  state  of  his  health 
time  to  Ume,  ^^j  faculties  not  to  have  been  competent  to  such  an  act 

. ."    The  Defendant  then  obtained  administration;  and  in  thai 
putatioQ  of  In- 
terest thereon,  *      ^ 
prayed  by  Petition,  upon  Affidavits  of  ber  oonduet  before  th^  MaMer,  hj^ 
attempting  to  support  her  discharge  by  forgery,  &c.  was  graoted» 


^ 
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clMuracter  under  the  Decree,  directing  the  ustial'aooountsyo 
brought  in  before  the  Master  a  discharge  by  payments^  * 
aUedged  to  have  been  made  by  her  on  account  of  the . 
estate,  to  as  mnount^  exceeding  17002. ;  stating  in  her-i 
examination  upon  interrogatories,  that  her  bouse   had 
been  robbed ;  and  she  had  upon  that  occasion  lost  among 
olher  papers  all  the  vouchers  of  those  payments;  an  al- 
lowance of  which  flhe  claimed,  though  not  vouched.        ^ 


180B. 


Parnsll^ 


The  Petition  farther  stated  upon  affidavits,  that  after: 
several  of  the  claims  had  been  allowed  by  the  Master, 
it  was  discovered,  that  some  receipts,  produced  by  the 
Defisndant,  were  forged  by  erasures  and  alterations  of 
dates,  and  the  addition  in  some ,  instances  of  the  letter 
*'  8 "  to  the  tide  ^'  Mr." :  so  as  to  make  the  payments, 
most  of  which  were  made  by  her  husband,  appear  to 
have  been  made  by  her  since  his  death.  Upon  this  it 
vfHB^  agreed,  that  a  new  discharge  should  be  brought  in: 
and,  the  story  of  the  robbery  b^ng  dropt,  the  M^st^ir 
disallowed  several  of  the  payments,  which  he  had  before 
allowed ;  and  finally  the  di^harge  was  considerably  i^ 
diiced.  The  Petition  under  these  circumstances  prayed 
a  reference  to  the  Master  to  asceirtain  what  balances  re- 
iHained  in  the  hands  of  the  Defendant,  or  due  from  her 
t9-  the  estate  of  the  intestate,  at  the  «id  of  the  year 
IMl,.  and  in  every  subsequent  year;  and  to  compute 
interest  upon  such  balances  i^spectively ;  and  that  all  the . 
costs  of  the  suit  may  be  paid  by  the  Defendant  out  of' 
her  share  of  the  residue. 


.  t 


:  I 


'•;.    I  i> 


[  ^-'  1 


.  Mr^JEJeAardf  and  Mr«  Akxander^  for  the.  Defendant, 
objected,,  that  this  had  never  been  done  by  Petition. 


.> 


^  Sir  Samuel  Romiliy^  Mr.  Hart^  and  Mr.  Johnson^  for 
the  Plaintiff,  contended,  that  a  Petition  was  necessary  for 
the  jmrpose  of  the  inquiry  before  the  Master;  which 

could 
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could  be  obtained  in  no  other  way;  and  mentioned  a  late 
instance  at  the  Rolls,  Campbell 'i^^  Campbell;  admitting 
howeveri  that  the  Master  of  the  BolU  decided  upon  the 
merits;  observing,  that  it  was  not  necessary  to  deternune 
the  point  .oi  practice. 

The  directions  were  given  for  interest  and  costs,  upon 
the  Master's  Report :  and  the  inquiry,  prayed  by  the  Pe* 
tition,  was  granted. 


1808. 

Feb.  21th. 

March  3d. 
Ante, 
Vol.  IV,  411. 
Interest  and 
Costs  decre^ 
against  a  Stew- 
ard, upon 
fraud,  wilful 
concealment, 
&c.;  and  in 
such  oases,  ge- 
nerally, there 
is  no  limitation 
of  time. 

[•506] 


,    The  EARL  of  HARDWICKE  t;.  VERNON. 

'T^HIS  cause  (55)  came  on  for  farther  directions,  upon 
the  Master's  Report. 

By  an  Order,  dated  the'Oth  o{  February ^  1799,  it  was 
ordered,  that  the  Defendant  Casamajor  should  deliver  up 
the  lease,  dated  the  a6th  of  February,  1790,  to  the 
Pbuntiff ;  and  an  account  of  what  was  due  in  respect  of 
the  rent  according  to  the  verdict  was  directed;  to  be 
paid,  with  the  costs  of  trying  the  iftsue,  to  the  Plaintiff  by 
the  executors  of  De  Laet.  The  Master  by  his  separate 
^  Report,  in  1801,  stated  the  sum  due  on  that  account 
to  be  1550/.;  and,  as  to  the  estates,  conveyed  by  the 
Plaintiff  to  John  Wright  by  indentures,  dated  the  16tfa 
of  March,  1788,  in  consideration  of  5500/.,  the  Masta 
stated,  that  the  premises  so  conv^ed  were  of  mudi 
greater  value  than  that  sum ;  and  that  Wright  or  De  LaH 

afterwards 


(55)  Reported  ante,  Vol.  IV,  411 ;  see  the  note^  419^ 
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afterwards  sold  several  parts  of  those  premises  for  several 
sums,  amounting  in  the  whole  to  6160^;  reserving  that 
part  of  the  premises,  called  Sleapnde  Meadow;  which 
the  Plaintiff  elected  to  take  as  owner;  and  tkd  Master 
calculated  the  arrear  of  the  rent,  to  which  the  Plaintiff 
was  entitled  upon  that  part  of  the  premises,  at  the  pum 
of  128/.  17*.  . 


The  Earl  of 
Hardwicu 

VrbnoiC 


The  Master^s  general  Report,  dated  the  2Sd  otJune, 
1807,  stated,  that  the  accounts,  stated  hy  Rimell,  of 
De  Ijoefs  receipts  and  payments,  as  agent  for  the  Plain* 
tiff  in  respect  of  his  estates  in  the  counties  of  Hertford 
and  Middlesex,  from  1770  to  1791,  were  erroneous, 
and  liable  to  be  aurcharged  and  fidsified  in  respect  of 
several  overcharges  and  omissions,  specified  in  the  Re- 
port; upon  which  account  the  sum  of  5281/.  ISs.  Sd. 
was  found  to  be  due  from-  the  executors  of  De  Laei  to 
AePhuntiff. 


••  ■    t; 


The  Plaintiff  having  received  from  De  LaeC%  execu- 
tors the  sum  of  1550/.,  reported  due  to  him  in  respect 
of  Casamajor's  lease,  with  the  costs  of  the  issue,  prayed 
an  Order  for  the  immediate  payment  of  the  odier  sums 
found  to  be  due  to  him:  viz*  660/*;  the  excess,  pro- 
duced by  the  sale  of  such  parts  of  the  estates,  conveyed 
to  Wright,  •  as.  had  been  sold,  beyond  what  had  been' 
accounted  for  to  the  Plaintiff:  1281.  17s.  the  arrear  of 
the  rent,  set  upon  Sleapnde  Meadow f  and  the  sum  of 
5281/.  15«.  M.  found  due  upon  the  accoimt  by  the  ge- 
neral Report. 

• 

The  Plaintiff  also  claimed  a  reference  to  the  Mapter^ 
to  calculate  interest  upon  the  several  sums,  found  due 
to  him,'  .from  the  periods,  at  which  they  ought  to  have 
been  paid  or  accounted  for  res^tiyely ;  and  to  tax  his 
costs. 

Mr. 


[606] 
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The  Earl  of 
BLardwickb 

Vbbnon; 
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Mr*  Richards,  Mr.  Alexander^  aod  Mr.  Spramger^  fior 
ihe  Plaintiff,  assuming,  as  a  general  proposition,  thai  a 
steward  must  pay  interest  for  money,  retained  in  his 
hands,  dontended  upon  the  various  instsnces,  appearing 
lipon  the  Report,  that  this  was  a  case  infinitely  stronger 
for  giving  interest  upon  the  several  subjects  of  demand ; 
and  that  the  costs  must  follow  of  course. 


Sir  Samuel  Bomilly^  and  Mr.  Raynsford^  for  the  De« 
fondants,  the  executors  of  De  LaeU 


March  9d 


[  ♦507  ] 


The  Lard  Chaj^cellok. 
In  this  case  the  result  of  the  liberty,  given  to  the 
Plaintiff,  to  surcharge  and  falsify  Ae  accounts  for  twenty* 
one  years,  stated  by  Russell,  is,  that,  instead  of  1650L, 
the  sum  represented. by  him  to  be  due  to  the  Plaintiff, 
he  is  entitled  upon  that  account  to  a  sum,  exceeding 
5000/.  The  feet,  that  De  Laet  was  m  t^  haUt  oC 
paying  his  balances  into  the  banker^s,  is  material  with  re-, 
ference.  to  the  case  of  Lard  Salisbury  v.  Wiliinsan(S6), 
that  has  been  mentioned  by  Sir  Samuel  RomUly,  1%  df_ 
pears  to  me,  alluding  to  the  Plaintiff's  letter,  that,  if  he 
could  have  satisfied  himself,  that  the  sum,  ascertained  by 
RusseW^  accoupt,  was  all,  that  was  due,  he  was  disposed 
to  go  no  fisurther,  and  to  give  a  release :  but,^  if  he  wa« 
not  disposed  at  that  time  to  enter  into  the  questioiv 
♦  whether  that  was  the  complete  justice  due  to  him,  bsi 
seems  to  have  thought  it  was  not  the  whole,  that  wsi 
due. 


Another 

(56)  Cited  ante,^  Vol.  Vltl,  48,  in  Lord  Chedwartk  v.  J5V< 

* 
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'Another  subject  of  demand  upon  this  Bill  is  the  saie         1808^ 
of  the  estate  to  Wright:   in  truth  and  substance  De   ,^  'T'^      . 
Laet  himself  being  the  purchaaer ;  and  part  of  the  estate   aLx,^% 
being  in  fact  conveyed  to  him,  for  no  adequate  conn-  ^ 

deration;   as  to  which  Lord  Hardwicie  has  elected  to      VsRNONt 
consider  himself  the  owner.    Another  subject,  brought 
kito  contest  by  the  Bill,  is  the  lease  to  Casamajar ;  in 
whose  conduct  I  cannot  in  any  part  of  the  case  trace  any 
degree  of  impropriety. 

As  to  the  costs,  as  far  as  the  Court  looked  at  the 
object  of  making  De  Laei  account  for  the  profit  of 
the  transaction,  in  which  Wright  was  represented  as  a' 
purchaser  for  above  5000/.,  and  with  regard  to  which 
the  Decree  considers  Lord  Hardwie^fi,  notwithstanding 
that  transaction,  as  the  owner,  the  agent  having  acted 
in  such  a  manner,  that  the  Plaintiff  was  entitled  to  . 
the  whole  benefit,  derived  from  it,  it  could  not  be, 
nor  was  it,  contended,  that  the  Court  could-  have  any 
hesitation  in  making  De  LaefB  estate  pay  the  costs  of 
the  suit. 

With  regard  to  the  lease  also,  if  Mr.  Casamajor  cotdd 
Iiave  been  fixed  with  any  impropriety  as  to  that  leasey 
which  is  not  the  case^  it  would  have  been  within  the 
power  of  the  Court  to  chuge  him  individually  with  ihe 
difference  of  the  rent:  but  it  is  not  fit  with  reference 
to  his  conduct,  which  is  not  at  all  impeached,  so  to  - 
charge  him :  nor  has  that  been  done :  but  as  to  the  «x«^ 
pence  of  drawing  back  the  benefit  which  would  have 
arisen  to  die  Plaintiff,  if  that  lease  had  been  a  proper 
on^,  itwas  not,  and  could  not  be,  contended,  that  Da 
Laefs  estate  should  not  pay  the  costs  of  that^ 

It  was  however  insbted,  that  as  to  one  article,  viz/       f  fiO^^  i 
the  point  joised  by  the  Pl«ntiff|  contending,  that  the 

account, 
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180».         account,  settled  by  Russell,  was  to  be  codi^ered  as'  al- 
"T^^         ttiigether  open,  and  that  the  eetdement  was  to  hay^  dq 

Hardwicke  ®ff^*^  ^h***^>®^®'»  ^^^  Pecree,  merely  giving  liberty  to 

9k  surcharge  and  falsify^   is  to  be  considered  a  decision 

Ye&Nojc;      against  the  Plaintiff  as  to  that ;  and  therefore  the  costs 

of  that  part  of  the  Bill  should  be  paid  by  him.  That 
is  not  my  opinion.  I£  the  Haintiff  contended  for  too 
much  upon  that  jMort  of  the  case*  the  Defendants  also 
sought  with  reference  to  that  a  great  deal  niiore  dun 
they  were  entitled  to ;  and,  if  the  costs  could  be  sepa- 
rated; the  best  decision  would  be,  that  with  reference 
to  that  there  should  be  no  costs  to  the  hearing  upon 
either  side.  But  that  article  is  so  trifling,  that  Acre 
would  be  no  use  in  making  the  distinction.  The  best 
4ecision  therefore  ^ill  be  to.  give  the  costs,  generaDy. 

The  most  important  question  is  as  to  the  demand  of 
interest.  It  is  a  question  with  a  receiver  of  all  the 
rents  and  profits,  the  produce  of  enfiranchisements,  the 
sale  of  woods,  &c.  originally  appmnted  by  the  Plaintiff's 
&ther,  at  a  salary ;  and  the  intention  seems  to  have  been,- 
that  at  certain  periods  the  receiver  should  pay  what  he 
received  at  the  baiters.  The  Plaintiff  liucceediiq;  his 
CeUher  in  the  year  1770,  die  receiver  ccmtinued  in  diet 
employment  of  the  guardians ;  who  did  liot  very  minntdy 
and  accurately  investigate  the  accounts.  The  Plaintifl^ 
bemg  of  age  in  die  year  1778,  De  Laet  was  oontimied 
as  receiver  widi  almost  entire  confidence  reposed  in  his 
by  Lord  Hardwicke,  until  the  dissads&cdon  arose,  that 
induced  his  Lordship  to.  caU  for  •  die  accounts.  The 
result  of  the  whole  as  to  this  part  of  the  case  is,  that 
De,  Laet,  standing  in  this  relation,,  has.  by  charging  the 
Plaintiff  with  payments,  that  never  were  made,  and 
holding  credit  for  sums,  certainly  received,  placed 
[^^fi08  ]      ^in  this  situation;  that  upon  iZtiMeff's  account  he  bad 

withheld,  contrary  to  the  fiuth  of  hi9  implied  contract, 

die 
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th4  sum  6f  1650/. ;  and  by  Hie  Master's  Report  h  fAftW 
sunii  to  a  very  considerable  amounti  is  now  found  to  be 
due  from  his  estate  Upon  the  general  account, 

IJnder  these  circumstances  it  has  been  contended  i  first, 
that  interest  is  not  to  be  paid :  secondly ,  if  it  ought  to  be 
paid,  that  the  Court  is  called  upon  to  look  with  anxiety^ 
for  some  timei  that  may,  consistently  with  principles,  and 
all  the  considerations,  to  which  Courts  of  Equity  attend^ 
be  said  to  be  the  proper  period,  ifirom  which  it  is  to  run^ 
There  are  very  few  cases  upon  the  question,  how  far  a 
cfteward  is,  or  is  tiot,  to  pay  interest  for  sums  withheld; 
and  I  do  not  know,  that  any  general  rule  can  be.  laid 
down;  as  I  must  look  at  the  circumstances  of  the  cases, 
tkat  have  been  alluded  to  by  Sir  Samuel  RomiUy.  If  a 
steward  is  permitted  by  his  employer  to  hold  money, 
and  is  not  called  upon  for  his  accounts,  and  the  employer 
can  be  said  to  have  given  a  sanction  to  that  practice  by 
hia  conduct,  there  may  be  cases,  in  which  interest  would 
not  be  decreed.  In  the  case  of  Wilkinson,  steward  to 
Lord  fSorfi^fttf ry(  57),  I  have  a  strong  recollection,  not 
that  Lord  Thurlow  felt  any  difficulty  upon  the  question, 
whether  in  many  cases  a  steward  might  not  be  charged 
with  interest,  but  in  that  case  the  mode  of  dealing  was 
such,  that  it  might  be  taken  to  be  a  sort  of  authority, 
given  to  the  steward,  habitually  to  hold  money  in  his 
hands ;  that  in  truth' Lord  SdUsburyheA  made  the  steward 
his  banker ;  expected  always  to  be  supplied  by  him  with 
money ;  had  sometimes  overdrawn  him ;  and  that  PFtttm- 
jon  waa  authorised  to  conceive  himself  in  this  situation^ 
that  he  was  to  have  money  ready,  whenever  it  should 
h6  called  for. 


the  Earl  of 

HARDWICKi 

V. 

VfettNOMk 


There  may  be 
cases,  in  whicli 
Interest  would 
not  be  decree(f 
against  a  stew- 
ward,  boldiog 
money  in  his 
hands ;  wherei ' 
that  practice 
can  be  said  td 
have  the  ianc- 
tion  of  the 
principal 


This  case  is  perfectly  different  from  that  The  duty- 
of  He  Laet  required  him  to  receive*  the  money,  to  hand 

in 

(57)  Lord  Salidmry  v.  Wilkinson,  cited  ante/ Vol  VIII,  48, 
in  Lord  Chedworih  v.  Edwardi. 
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The  Earl  of 

Hardwickb 
v. 


in  accounts^  and  to  pay  the  money  to  others,  upon  tbe 
notion,  understood  by  every  one,  that  he  was  firooi 
time  to  time  to  pay  all,  that  he  had  received:  a  case 
therefore  upon  the  Report  of  the  Master  going .  mnd 
tieyond  that ;  and  upon  Ae  whole  this  is  a  case  of  wilfiil 
concealment  of  what  had  been  received.  Laying  out  of 
the  case  altogether  any  principle,  arising  put  of  die  cir- 
oumstance,  that  De  Laet  was  from  time  to  time  to  pay 
t)ie  money  into  the  banker's ;  and,  supposing  that,  not  la 
exist  in  the  case,  there .  is  that  species  of  coneeahnent. 
and  over-charges,  grounded  in  fraud,  which  of  them- 
s<elves  would  authorize,  and  require,  the  Court  to  charge 
him  with  interest. 


No  differenoe 
between  the 
implied  con- 
tract of  Tras- 
te^.  Assig- 
nees, and  Ex- 
^'outors,  and 
i^t  a  fteceiyer 
or  Agent, 
bound  to  ac- 
Goimt  faith- 
fuliy,  atkast 
when  called 
Qpoq,  and  not 
to  suppress, 
conceal,,  or 
overcharge : 
liable  there- 
fore to  Inte- 
rest, as  a  Re- 
ceiyer. 


I 


I  cannot  discover  any  difference  between  the 
contract,  supposed  to  arise  out  of  the  duty  of  trusteei^ 
ttssignees,  and  executors,  though  certainly  differing  widdj 
in  character,  and  the  implied  contract  of  a  receive?  and 
agent;  who  is  bound  faithfully,  diligently,  and  aocuraldj, 
to  account,  at  least  when  called  upop;  and  not  to  sup- 
press, conceal,  or  overcharge.  There  is  no  gromid,  that 
can  be  urged  for  charging  interest  against  a  recover, 
that  will  not  authorize  it  against  De  Laet  ( 58  ). 

There  is  another  consideration^  upon  which  the  judg- 
menti  that  I  am  about  to  pronounce,  may  by  many  per- 
sons be  thought  a  miscarriage:  I  therefore  notice  it,  thut 
it  may  not  be  misunderstood.  The  demand  was  made  at 
the  Bar  upon  the  part  of  the  Plaintiff*  for  interest,  to  be 
paid  from  the  year  1770  to  this  time;  charging  intevpit 
upon  the  accounts,  as  they  would  stand  annually  rectified, 
from  that  time  to  this.  Least  mischief  should  arise  froai 
the  want  of  such  a  declaration,  I  now  state,  that,  hard  at 
it  may  be  upon  persons,  who  succeed  to  property,  subject 


($8)  Pearse  v.  Green,  1  Jqc.  ^  Walk.  135. 
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to  demands  of  this  nature,  by  the  circumstance,  that  the         IBOflU 

fraud  was  not  discovered  until  after  the  death  of  the  -»  ^^y^      . 

Toe  .Bahl  or 
parties,  implicated  in  it,  defeating  the  expect^tioi^  of  h^kdwickb 

those,  who  succeed  them,  I  think,  the  Court  is  in  general  v. 

cases  justified  in  saying  to  a  steward,  or  to  those,  who      Y^RMon^ 
represent  him,  that  if  upon  subsequent  inquiry  it  tupra 
out,  thi^t  he,  who  ought  to  have  kept,  and  annually  to  have 

I 

rendered,-  accurate  accounts,  and  to  have  paid  the  ba« 
lances,  has  wilfully  conceal^  sumii,  thathqi  had  received, 
and  charged  his  principal  with  payments,  which  he  never 
made,  with  whatever  hardship  it  may  be  attended,  there 
18  a  principle,  that  in  general  cases  would  authorise  the 
Court  to  say,  there  can.  be  no  period,  however  remote, 
through  which  the  Court  will  not  look,  lor  the  purpose 
of  setting  ^uch  an  accpuot  right.  But  upon  a  circum- 
stance in  this  case  I  am, called  upon  by  the  Plaintiff 
himself  not  to  carry  t^e  int^^t  so  far  back ;  a^d  that  i^ 
the  prindple,  upon  which  the  Plaintiff  seemed  himself  to 
think  it  right  to  deal,  when  he  called  for  the  accounts 
of  twenty-one  years.  I  think  therefore,  that,  all  matters 
between  De  Ltset  and  this  fiunily  being  considered,  but 
with  more  tender  consideration  than  if  he  had  been  a 
mere  stranger,  the  Plaintiff  seems  to  have  been  of  opi- 
nion, that  he  ought  to  be  satisfied  with  the  result  of  the 
account,  at  that  time  fairly  taken ;  and  upon  the  plead- 
ings he  would  have  taken  the  sum  of  165(H. ;  if  that  hlid 
been  the  sum  due,  without  calling  for  interest  upon  the 
items  in  the  ae(XM»it>  formii^  that  sum. 

It  may  be  said,  if  the  Plaintiff  would  have  been  satis- 
fied with  tbfU;,  De  Laefs  C9iiduct  in  giving,  that  account, 
instead  of  then  pying  a  fair  account  of  what,  was  then 
4ue,  has  removed  him  from  the  situation,  in  which  Lord 
Hardwicke  meant  that  principle  to  govern.  The  answer 
to  that  is,  that,  though  I  do  not  agree,  that  upon  the  form 
of  the  pleadings  interest  pught  not  to  be  given,  I  think. 


Si^ 
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The  Earl  of 
Hardwickb 

Vbrnonv 


if  the  iMaintiff  meant  to  ask  interest  firom  an  earli^  pe* 
nod  than  the  time,  when  that  balance  was  renderedt  ^ 
bill  ought  to  have  pointed  out  directly,  that  he  did  mean 
that  He  has  not  ma4e  that  demand ;  and  I  infer,  that 
it  was  not  his  intention ;  but  that  his  intention  was,  that, 
the  balance  at  that  time  being  stated,  the  demand  for 
interest  should  be  confined  to  what  should  appear  to  he 
the  balance  at  that  time;  and  there  was  no  reaaoOt  why 
interest  should  be  paid  upon  those  accounts,  that  had 
been  rendered.  The  time,  from  which  the  interest  is  to 
be  computed,  is  the  period,  when  Russell  gave  that  ba- 
lance of  1650/. :  viz.  May,  1792.  Interest  must  also  be 
paid  by  De  Laefs  estate,  (not  by  Casamqjor),  upon  the 
difference  of  the  rent  from  the  time  that  demand  wm 
constituted,  at  41.  per  -teni. ;  and  interest  must  also  be 
paid  upon  the  sum  of  660^.,  from  the  time  it  was  re- 
ceived ;  and  all  the  costs  must  be  paid  by  the  estate  of 
De  Laet. 


1808. 
March  dcf. 
A  porchaser 
msy  be  com- 
mitted for  dis- 
obeymg  an 
Order  to  pay 
in  his  money. 


LANSDOWN  r.  ELDERTON. 

A  MOTION  was  made,  that  a  person,  reported   the 
best  bidder  before  the  Master^  may  within  a  fort- 
night  pay  in  his  purchase-money ;  or  stand  committed. 

•  The  purchaser  had  taken  no  step,  since  the  abstiaet 
was  delivered.  By  an  Order,  dated  the  19di  otNaveah 
ber,  1807,  he  was  ordered  to  jmy  in  his  money  on  or 
before  the  12th  of  Febnusry  following,  and  to  be  let 
into  possesnon  from  Christmas {Sd). 

The 
(69)  This  Order    is    not        been  absolutely  coDBniied : 
^iade  until  the  Report  has        ante,  Vol.  II,  836. 


CAS£;S  IN  CHANCERY. 

The  Lord  Chancellor  expressed  some  doubts  whe- 
ther there  was  any  instance  of  committing  a  purchaser; 
and«  whether  the  Court  could  go  farther  than  to  dis- 
charge him. 


513 


1808. 


Lansdown 

v. 
Eldbrton. 


Sir  Samuel  Ramitty,  in  support  of  the  Motion^  said, 
there  is  no  distinction  in  principle  between  a  purchaser 
. and  any  other  persoB»  tiot  a  party;  and  put  the  cHse  of 
tenants  in  common,  ordered  to  attorn  to  a  receiver. 

Mr.  Cooke  {Amicus  Curia)  mentionedTomi^'tf  Ceue  (60  )» 
and  two  others,  there  referred  to. 


The  Lord  Chancellor  then  made  the  Order ;  ob- 
serving,  that  the  principle  required  it  equally  in  the 
case  of  a  purchaser;  who  could  not  be  permitted  to 
baffle  the  Court,  and  disobey  an  Order,  more  than,  any 
other  person. 


(60)  In  the  Court  of  Ex- 
chequer. In  Andre  v.  Kaye^ 
in  Ciuincery,  26tli  November^ 


1791,  the  Order  for  com- 
mittiog  tbe  purchaser  was 
made. 


VAUGHAN,  Ew  parity. 


1808. 

March  1th. 

AprU  ISlA. 
nPHE  prayer  of  this  Petitioner,  presented  by  the  mes-    Bankrupt^ 

senger  under  a  Commission  of  Bankruptcy,  was,  that  disputing  the 

the  assigpees  may  be  ordered  to  indenmify  the  petitioner.  Bankruptcy, 

agamst  "^*  permitted 
to  see  the  pro- 
ceedings :  and  his  Solicitor  having  originally  acted  also  for  the  assignees^ 
a  practice,  that  ought  not  jto  prevail,  tbe  trial  was  staid  :  the  assignees 
and  the  petitioning  creditor  under  the  circumstances  jointly  to  indemnify 
thtt  Messenger  in  the  action  against  him ;  and  to  be  at  liberty  to  defend 
it,  if  they  thought  proper ;  reserving  the  question  upon  the  indemnity 
as  between  themselves. 

Vol.  XIV.  K  K 
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18(M.         against  an  action  of  trespass,  brought  by  the  bankrupt ; 

^^''^  who  resist^  th6  Commission  on  the  gtxnind,  that  he  had 

Ex  nart   *     '^^  committed  an  act  of  bankruptcy ;  and  that  the  trill 

may  be  staid.  The  Petition  stated,  that  upon  the  choice 
of  assignees  they  had  taken  the  proceedings  out  of  the 
hands  of  the  petitioning  creditor :  and  deliTored  them 
to  the  solicitor,  employed  by  the  bankrupt ;  discharging 
the  petitioner,  who  had  been  the  provisioiial  assignee, 
firom  the  possesnoa  of  the  effects. 


Sir  Samuel  RomiUy,  in  support  of  the  Petition,  coii- 
tended,  that  the  messenger  must  be  indemnified  by  the 
assignees ;  and  obsenred  upon  the  etkct  in  this  case,  of 
the  circiimstancie,  that  the  same  solicitor  was  eonceined 
both  for  the  assignees,  and  for  the  bankrupt  i  who  woidd 
not  have  been  permitted  to  inspect  the  proceedings  widi 
M  view  to  orertum  the  Commissiom 

Mr.  f/art  and  Mr.  G*.  Wilson,  for  the  Aaaignees, 
opposed  the  Petition ;  insisting,  that  the  indemnity  ougbt 
to  be  given  by  the  petitioning  creditor ;  having  taken  oqt 
the  Commission  against  the  Inclination  of  all  Ae  otiier 
parties ;  who  preferred  a  deed  of  trust.  The  assignees 
changed  the  solicitor,  when  they  discovered,  that  he  was 
employed  by  the  bankrupt ;  and  they  are  willing  to  sup- 
port the  Commission ;  but  do  not  think  it  reasonable, 
that  they  should  be  personally  liable  under  these  cir- 
cumstances* 

The  Lord  Chancellor. 
This  case  is  an  instance  of  the  mischief  anaing  from 
the  practice  of  the  assignees  and  the  bankrupt  acting  by 
the  same  solicitor.  The  adverse  duties,  resulting  firom 
those  conflicting  characters,  cannot  be  properly  sustained 
by  the  same  person.  The  assignees,  if  tiiey  had  doabti 
as  to  the  validity  of  the  Commission,  should  tiave  declined 

tluU 
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that  office.     Undertaking  it,  thej  adopt  the  conduct  of         IBM. 
-the  petitioning  creditor;  and  undertake  toHs  vtribus  to     ..  ^''"'^ 
8U8tam    the  Commission.     The  papers    get  mto    their      ^  narie 
hands.     The  unfortunate  effect  of  this  is,  that»  though 
I  would  not  have  permitted  the  Commissioners  to  put 
the  proceedings  into  the  hands  of  the  bankrupt,  if  he 
had  applied  for  them,  this  solicitor  is  aware  of  all  the 
infirmities  of  the  Commission,    if  any  exist;    and  the 
consequence  is,  that  the  question  cannot  be  tried,  as  it 
ought  to  be  tried.    Under  the  particular  circumstances 
there  is  sufficient  ground  for  stajong  the  trial  until  fisur- 
ther  Order ;    tp  give  an-  opportunity  of  making  farther 
inquiry. 

As  to  the  indemnity,  I  will  not  order  the  assignees  ta 
defend  this  action :  but;  if  they  choose  to  defend  it,  they 
shidl  have  the  opportunity ;  if  they  will  not  defend  it» 
the  question  will  remain  for  future  discussion,  whether 
an  assignee,  who  by  assuming  that  character  adopts  the 
acts  of  the  petitioning  creditor  up  to  that  time,  is. not 
bound  for  the  future  to  perform  all  the  duties,  connected 
with  that  situation ;  as  the  petitioning  creditor  was  bound 
before  the  choice  of  assignees.  *The  actual  hardship 
will  be  differe^it  in  different  cases.  If  the  act  of  bank-* 
ruptcy  was  not  well  proved,  a  person,  who  thinks  proper 
to  be  an  assignee  under  such  ciiCumstances,  has  no  great 
reason  to  complain  of  hardship. 


The  Order  pronounced,  was,  that  the  trial  should  be 
staid  imtil  the  Sittings  before  the  Term :  (he  assignees  to 
be  at  liberty,  if  they  think  proper,  to  defend  the  action : 
resewing  the  question  as  to  the  indemnity  until  after  the 
trial ;  and  the  petitioning  creditor  to  have  notice,  when 
this  Petition  shall  come  on  again. 


K  K  2  Mr. 
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1808. 
Aprinsth. 


Vauohan, 
£x  parte. 
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Mr.  CuUen,  for  the  petidoning  creditor,  contended, 
that  he  had  nothii^  to  do  with  the  action ;  which  the 
assignees  alone,  who  bad  adopted  the  Commiaaioni  could 
properly  defend. 

• 

Mr.  Hari  and  Mr.  G".  Wilion,  for  the  Assignees, 
aaid,  they  were  willing,  as  they  ought,  to  support  the 
Commission;  only  requiring  the  aid  of  the  petitioning 
creditor ;  and,  admitting  that  the  messenger  must  be 
indemnified,  suggested,  that  the  indemnity  should  be 
given  both  by  him  an^  the  assignees ;  which  would  leave 
the  question  between  them  open. 

The  Lard  Chancellor  assented  to  that;  observing, 
that,  though  the  general  rule  is,  that  the  assignees  are 
liable  to  the  messenger  after  the  assignment,  they  are  en- 
titled to  the  assistance  of  the  petitioning  creditor ;  who 
is  more  acquainted  with  the  subject. 

The  Order  was  made  accordingly,  that  the  aaaigBeet 
and  the  petitioning  creditor  should  indemnify  the  mes- 
senger; reserving  the  question  as  between  themselves; 
and  liberty  was  given  to  the  petitioning  creditor  also  to 
defend  the  action,  if  he  thought  proper. 


Rolls. 

1808. 

March  4#A. 


HELLISH  V.  MELLISH. 


Interest  not     ^T^HIS  Cause  coming  on  for  farther  directions,   a  re- 
given  upon  ar-  ference  to  the  Master  was  prayed  for  a  computation 

rears  of  mam-  ^f  interest  upon  two  sums,  that  had  been  reported  due 

tenance  any      /• •  . 

-       ^      for  mamtenance. 
more  than  up- 
on arrears  of  a  jointnre. 

The 
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The  Master  of  the  Rolls  refused  to  give  that  di- 
rection ;  observing,  that  there  is  no  instance  of  interest 
given  upon  arrears  of  maintenance  any  more  than  upon 
arrears  of  a  jointure  (81 ). 

(61)  Bedford  r.  Cooke ;  tX^ied  tnte,  Vol.  .II,  166,  inCreuze 
V.  Hunter,  I  Dick.  178.  Anderwn  w.  Dwyer,  iSch.  4-  Lef 
301. 


1808. 
Mellish 
Mellism. 


NELTHORPE  v.  PENNYMAN. 

• 

TMTR.  BELL  moved,  that  a  purchaser  of  several  lots 
before  the  Master  should  be  discharged,  and  that 
a  re-sale  of  those  lots  should  be  directed :  the  purchaser 
being  the' 8olicit6r  in  the  cause;  and  having  bought ^in 
those  lots  to  prevent  a  sale  at  an  undervalue. 

Tike  Lord  Chancellor  inquired,  whe^er  there  was 
any  higher  bidding :  and,  being  informed,  that  there  was 
not,  refused  to  discharge  the  purchaser,  observing,  that 
thb  point  had  been  much  considered  by  Lord  Thurlow 
in  the  case  of  a  solicitor ;  who  from  the  same  honorable 
motive  interposed ;  and  Lord  Thurloui's  opinion  was,  that 
the  purchaser  must  keep  the  purchase,  if  the  Court 
thought,  that  he  ought  to  keep  it.-  It  would  be  a  very 
wholesome  rule  to  lay  down,  that  the  solicitor  in  the 
cause  should  have  nothing  to  do  with  the  sale;  as  the 
certain  eiFect  of  a  bidding  by  the  solicitor  in  the  cause 
is,  that  the  sale  is  immediately  chilled  (62). 


1808. 
March  5th, 
The  Coart  re- 
fated  to  dis* 
charge  the  So- 
licitor  in  -the 
caase  from  a 
porcbase  be- 
fore the  Muter 
with  the  view 
of  preventing 
a  Sale  at  an 
undervalae« 


(62)  As  to  opening  biddings  generally,  see  ante,   Wat$OB 
v^  J?t>cA,«Vol.  II,  51,  and  the  note,  56, 
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I8O84 
^"^f  ^?  WEEKS  V.  COLE. 

and  lOlA. 
Order  to  sUy     A    MOTION  was  made  by  a  Defendant  to  a  Bill  to  dis- 
proceedings  g^l^^  ^  partnership,  that  proceedings  may  be  staid 

untU  wcnrity    ^^^^  ^^^.  plaintiff  shaU  give   security  for  costs.      The 
iriTen  forCosts,  •■         #%  tr*  ^     '^      ^  ^ 

Affidavit   ™^^*onwas  made,   after  answer,  upon  atfidavit;  stating, 

that  the  Plain-  ^^**»  *^®  Plaintiff,  who,  when  the  Bill  was  filed,  resided 

tiff  since  the    in  London,  has,  since  the  answer  was  put  in,  entirely 

Answer  had     abandoned  this  Country ;  and  now  resides  in  the  Isle  of 

abandoned  this  ^an^^  ^nd  that  he  is  suing  for  the  instalments  upon  a 

Country,  and    j^^j^  given  as  the  ccmsideration  of  the  partnership.  . 
resides  in  the 

/tfe  o/*itfifii« 

*^  Mr.  Gregg^  in  support  of  the  motion,  insisted,  that 

the  Courts  being  put  in  possession  of  the  fact,  stated  by 
the  affidavit,  would  make  the  Order ;  as  if  the  Plaintiff 
had  been  originally  out  of  the  jurisdiction ;  and  referred 
to  Loner gan  v.  Rokebjf{6S)\  admitting,  that  generally 
upon  such  an  application  it  has  appeared,  that  the  Plain- 
tiff resided  out  of  the  jurisdictiion,  when  the  Bill  was 
filed. 


Mr.  Johnson,  for  the  Plaintiff,  said,  the  ordinary  in- 
stance of  this  application  is  before  answer ;  and^  what- 
ever may  be  the  effect  of  going  abroad  after  answer, 
totally  leaving  this  country,  and  abandoning  all  estaUisb- 
ment  here,  this  is  not  a  case  of  that  nature.  It  is  true, 
as  the  affidavit  states,  this  Plamtiff  went  to  the  Ide  ^ 
Man:  but,  after  residing  there  a  few  days,  he  returned; 
and  is  now  in  England. 

The 

(63)  Cited  from  the  Rt-  Greaihead,  Vol.  XV,  2 ;  the 
gister's  Book,  1749.  2  Diek.  note  1  Ball  fy  Beat.  666 ;  and 
799.     See    post.    White    v.      Beamea  on  Costs,  178,  <&c« 
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The  Lord  CaANGErLLOR. 
The  principle,  upon  which  this  application  is  granted 
in  the  ordinary  case,  before  answer  is,  that  the  Defendiknt 
applies,  as  soon  as  there  is  any  occasion ;  and,  if  tlie 
Plaintiff  goes  abroad  after  answer^  with  the  intention  td 
reside,  and  be  domiciled,  abroad,  there  is  the  sam^ 
reason  to  require  security  for  the  costs,  as  in  the  ordinary 
case.  The  case  of  Lonergan  v.  Rokeby  is  an  authority 
for  the  application  in  this  case :  but  there  should  be  an 
opportunity  of  answering  diis  affidavit 


61* 


1608. 


Weeks 

Co  LB. 


The  Order  was  made :  the  Plaintiff's  Counsel  not  ob-     JlforcA  lOtk. 
jecting. 


CLARKE  V.  GRANT. 


Rolls. 

1807. 

iVbv.lTM., 

npUE  Plaintiffs,  Trustees  of  a  Charity,  called  Wilkes  s     SpeciGc  per- 

,        Charity^  and  being  in  that  character  seised  in  fee  formaoce  of  an 

of  certain  estates,  filed  this  Bill  for  the  purpose  of  obtain-  Agreement  in 

ing  the  specific  performance  of  an  agreement  in  writing,  writing  for  a 

dated  the  4th  of  July,  1800,  m  the  following  terms :         ^**®  '^^  "'^^J^ 

years  refused 

upon  Parol 
**  The  sidd  trustees  agreed  to  let  and  the  said  John  £y|dence  of  an 

^'  Grant  to  take  all  that  piece  or  parcel  of  meadow  alteration,  sti- 

''  called  palated  for  at 

tlye  same  time ; 

and  upon  the  faith  of  which  the  party  executed.    Distioction  between 

the  case  of  a  Defendant  refusing,  and  a  Plaiutiff  seeking,  the  execution 

of  an  agreement  under  such  circumstances. 


d20 


CASES  IN  CHANCERYi 


1808. 

Clarke 

V. 

Grant. 


*'  called  Bloody  Wort  containing 
^*  more  or  less  with  the  wharf  as 
**  from  the  same  into  the  close 
''  as  much  land  out  of  the  said 
^'  one  acre  and  a  half  part  of 
*f  aforesaid  taking  the  same  in 
*f  from  the  said  wharf  for  the 
"31/.  ]0l.  per  annumr 


by  estimation  one  acre 
it  is  now  built  running 
of  Mrs.  Jaeksom  widi 
close  as  will  admeasure 
the  land  of  the  close 
a  parallel  fine  of  fiset 
term  of  sixty  years  at 


The  Defendant  alleged  by  his  answer,  that  at  the  time 
when  the  written  agreement  was  entered  into^  it  was  ver- 
bally agreed  between  him  and  the  four  trustees,  who 
attended  at  the  execution  of  the  agreement,  that  such 
alterations  should  be  made  in  the  said  memorandum  of 
agreement  as  should  be  consistent  with  and  agreeable  to 
the  substance  thereof,  and  which  should  be  required  by 
him  for  his  convenience  and  accommodation;  and  that 
he  afterwards  desired  accordingly,  that  the  Bloody  Wort 
and  the  wharf  thereupon,  should  be  extended  to  an  acre 
and  an  half  by  a  line,  running,  as  there  described,  in  a 
particular  course,  into  Jackson*^  close. 

This  stipulation  was  proved  by  James  Oliver,  the 
attesting  witness  to  the  agreement ;  who  by  his  deposition 
stated,  that,  before  the  Defendant  signed  the  agreement 
he  objected  to  the  purport  and  effect  of  it :  and  did  in 
the  presence  and  hearing  of  the  deponent  declare  ta 
the  four  trustees,  that  he  wished  it  to  be  understood^  that 
in  case  he  should  be  desirous  of  having  any  alteration 
made  with  respect  to  the  situation  of  the  land,  to  be 
taken  out  of  the  close  of  Mrs.  Jackson,  by  taking  a  part 
of  such  close  other  than  that  part  thereof  mentioned  in 
the  said  agreement,  he  should  be  at  liberty  so  to  do;' 
or  to  that  effect ;  to  which  the  four  trustees  unanimously 
agreed  and  at  the  same  time  declared  to  the  Defendant, 
that  they  were  proud  to  get  such  a  tenant ;  and  should 

be 
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1>e  glad  to  make  every  thiog  agreeable ;  or  to  that  effect  • 
and  that  the  Defendant  did  upon  this  taking  place  sojb- 
scribe  his  name  to  the  agreement. 

It' was  proved  farAer,  that  the  Defendant  did^  on  the 
18th  o(  August f  1800,  enter  on  the  Bloody  Wori,  and  an^ 
adjoining  part  of  Mrs.  Jackson^s  close ;  but  a  part,  dif- 
ferent from  thaty  which  had  been  specified  in  the  wiitten: 
agreement ;  and  that  he  had  cotitinued  in  the  undisturbed, 
possession  of  the  same  till  Easter  Term,  1806 ;  when 
the  Bill  was  filed.  Receipts  of  rent  by  the  Plaintiff^ 
during  nearly  the  whole  of  that  time  were  produced^  int 
evidence. 
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The  nephew  of  Mrs,  Jackson,  who  had  the  manage- 
ment of  her  lands,   by  his  deposition  stated,  that  the- 
contracting  trustees  had  in  the  month  af  July,   1800,. 
repeatedly  applied  to  his  aunt  to  give  up  that  part  of  her 
close,   which  the  Defendant  now  holds  with  the  Bloody 
Wort ;  in  order,  as  they  said,  to  accommodate  the  Defen* 
dant  with  it ;  and  they  offered  her  in  lieu  of  it;,  the  part 
of  the  close,   which  he  had   contracted   for  under  the- 
written  agreement.     This  was  for  some  time  refused  by 
her:  but  she  at  length  consented;  and  such  part  of-  her 
dose  was  accordingly  measured  out,  wd  possession  taken  ^ 
of  it  by  the  Defendant.     There  was  fiurther  evidence,- 
that  the  admeasurement  waa  made,  in  conformity  to  the 
representation  of  the  Defendant,  and  not  according  tO' 
the  written  agree;ment. 

Mr.  Hart  and  Mr.  Wingfield,  fpr  the  Plaintifis,  con- 
tended, that,  the  agreement  being  in  writing,  and  never 
having  been  surrendered,  parol  evidence  to  vary  it  was 
inadmissible ;  and  that:  the  specific  performance  of  a 
written  agreement  could  not  be  barred  by  parol  evidepcey'} 
produced  by  the  Defendant. 

Sir 
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Sir  Sanrnel  RomiUy  and  Mr.  David  JaiteSf  tof  Ikt 
Defendant. 
The  iacts,  on  which,  the  Defendant  relies,   are  satia* 
factorily  proved.      The  evidence  of   the  parol  atipula- 
tbh  is  confirmed  by  the   apjdicatioiis  Co' Mrs.  Jaeisant 
and  by  the  circumstances  o£  the  admeasurement^  and  tfitf 
possession  of  the  Defendant,  conformable  to  that  stipo- 
lation,  and' not  to  the  written  agreement    These  fiKli 
are  sufficient,  not  only  to  i^but  the  equity  set  up  by  die 
Plaintiffs,  but  even  to  raise  an  equity  in  favour  of  the 
Defendant,  that  would  entitle  him  tohave  the  contraet, 
as  he  represents  it,  executed.    In  the  case  of  The  'Mar- 
guess  of  Toumshend  v.  Siangroam {G4f)  iheLord  Ckaa* 
cettor  admitted  parol  evidence  as  a  bar  to  a  specific  per- 
flcwmance  of  a  written  contract.    The  Phuntifl&  by  their 
applieatione  to  Mrs.  t/ifvcfoon,  recognised  and  confimed^ 
the  parol  agreement ;  and  the  admeasurement,  the  kng 
possession  of  the  Defendant,  which  had  been  eonfem- 
ible  to  that  agreement^  and  not  to  the  written  contract 
and  the  acknowledgment  of  the  Defendant  as  tenant  by 
the  Plaintiffs  during  the  whole  time,  which  the  recdpts 
incontestibly  proved,  establish  in  the  most  satislactory 
manner  the  case  of  the  Defendant    These  drcumstanoes 
aimount  to  a  part-performance,  amply  sufficient  to  take 
the  case  out  of  the  Statute  (65).    The  parol  agreement^ 
coupled  with  this  part-per^rmanoe,    constitutes  a  col* 
lateral  independent  agreement,  distinct  firom  that,  whieh 
had  been  reduced  to  writing;  and  which^  being  subsequent 
to  such  written  agreement,  superseded  and  annulled  it 
A  parol  agreement,    coupled  with  part-performance^  is 
fjf  equal  validity  in  this  Court  with  a  written  contract 

It 


(64)  Ante,  Vd.  VI,  838.      of  Rick  v.Jaekmm,  VI,  834, 
|ik«  the  jodgtasiit  m  the  case     note. 
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CASES  IN  CUANCERY* 


A23 


U  is  clear,  that,  if  the  Defendant  bad  filed  a  BQl,  he 
would  have  been  entitled  to  a  specific,  performance,  con- 
formable to  the  case,  which  he  represents  by  bis  answer, 
and  has  made  out  in  evidence.  The  case  of  Legal  and 
MiUer(66),  and  another  myiner{67)9  cannot  be  dis* 
Unguished  from  this, 

I'Ae  Master  qf  the  Rolls. 
This  is  a  BiU,  filed  by  the  Plaintiffs,  who  are  Trustees 
of  a  Charity,  called  Wilkes's  Charity^  for  a  specific  per- 
formance of  an  agreement,  entered  into  by  them  with  the 
Defendant*  It  does  not  appear  from  the  pleadings,  what, 
the  power  of  the  trustees  is  with  regard  to  the  granting 
of  leases.  A  point  is  raised  by  the  answer,  whether  they 
have  a  power  to  make  leases  for  sixty  years.  It  is  not 
however  necessary  to  discuss  that  question,  in  order  to 
decide  this  case.  The  main  ground  of  the  defence,  here 
made,  is  a  parol  agreement,  said  to  have  be^  entered 
into  at  the  same  time  with  the  written  agreement,  and 
made  previously  to  its  being  signed.  On  this  two  ques- 
tions arise.  First,  as  to  the  competency  of  the  evidence; 
and,  secondly,  as  to  its  sufficiency.  I  am  of  opinion,  that 
it  is  competent  for  the  Defendant  to  offer  this  evidence. 

The  agreement  was,  that  the  Defendant  was  to  have 
II  lease  for  sixty  years  of  an  acre  of  ground,  called 
Bloody  Wort;  which  included  a  wharf;  and  to  which 
was  to  be  superadded  half  an  acre,  part  of  a  close,  then 
held  by  a  Mrs.  Jacison;  and  which,  is  defined  in  the 
written  memorandum  of  agreement.  It  is  stated  by  the 
Defendant,  that,  before  he  signed  the  written  agreement, 
he  stipulated,  that  he  should  be  at  liberty  to  propose 
alterations  as  to  the  precise  spot,  to  be  taken  from  Mrs. 
Jacisott'a  close,  to  be  added  to  the  Bloody  Worl ;  and 

that 
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(66)  2  Vei.  209.  (67)  VtK.  522,  pi  38.  4  Geo.  II. 
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that  this  was  expressly  assented  to  by  the  trustees.  If  the 
evidence  be  admissiblei  it  appears;  that  this  written  agree- 
ment was  only  signed  in  consequence  of  the  promise  of 
(he  four  trustees  to    consent  to  such   alterations  wiA 
regard  to  the  spot»  as  would  be  for  the  convemence  of 
the  Defendant :  so  that  but  for  this  promise  there  would 
probably  never  have  been  any  agreement  at  alL     It  would 
then  be  against  equity,  and  a  fraud  on  the  Defendant, 
to  insist  upon  his  performance  of  an  agreement,  which 
be  only  signed  oh  the  faith  of  an  alteration  being  made 
in  one  of  its  terms.      It  has  been  ruled,  that  it  is  not 
open  to  a  Plaintiff  to  supply  or  correct  a  term  of  a 
written  agreement  by  parol  (68):  but  it  has  never  been 
determined,  that  a  Defendant  cannot  set  up  a  parol  en- 
gagement in  opposition  to  a  party,  who,  having  entered 
into  it,  seeks  to  have  a  written  agreement' specifically  per- 
formed independently  of  it.    The  Statute  of  Frauds  (69), 
has  not  altered  the  situation  of  a  Defendant,  against  whoa 
a  specific  performance  is  prayed.    A  Defendant  in  snob 
a  case  may  give  the  same  evidence  now,  which  he  might 
have  given  before ;   and  Liord   Thurlow  in  Pember  and 
Mathers {10)  went  the  length  of  making  a  parol  pro- 
mise avail  in  the  case  even  of  a  Plaintiff;  and  decreed  a 
specific  performance  on  the  ground  of  it.  ,  That  was  a 
Bill  for  a  specific  performance,  brought  by  the  origiDal 
lessees  of  a  leasehold  estate,  against  the  assignee  of  the 
lease  on  his  parol  undertaking  to  indemnify  the  ^aintifi 
ligainst  all  rents  and  covenants,  to  be  paid  or  kept  on  the 
part  of  the  lessee,  and  to  execute  a  bond  for  such  ao 
indemnity.     The  assignment  had  been  made  by  a  sale  by 
auction;  and  the  conditions  of  sale  did  not  stipulate  the 

indemnitf: 


(68)  Rich  V.  Jaekiom,  4 
Bro.  C.C.  614.  Ante,  Vol. 
VI,  334.  D.  The  Marqueu  of 
TowHshend  v.  Stangroam,  VI, 


328.    See  the  note.  III,  », 
39,  40,  Pym  v.  Blackburn, 

(69)  8Ut29€'A.  IL  c.  3. 

(70)  1  Bro.  C.  C.  54. 
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indemnity :  but  it  rested  only  on  parol  evidence.  Lord 
Thurlow  held  this  evidence  to  be  admissible;  and  laid 
it  down,  thaty  where  the  objection  is  taken,  before  the 
party  executed  the  agreement,  and  the  other  side  promise 
to  rectify  it,  it  is  to  be  considered  as  a  fraud  on  the 
party,  if  such  promise  is  not  kept.  There  being  iA  that 
case  a  doubt  as  to  the  sufficiency  of  the  evidence,  es- 
tablishing the  parol  undertaking  to  indemnify,  entered 
into  by  the  Defendants,  Lord  Thurlow  directed  an  issue 
to  be  tried,  whether  such  promise  was  made  on  the  day 
of  the  execution  of  the  assignment ;  and,  it  being  found 
in  the  affirmative,  the  Plaintiff  had  a  Decree  for  a 
specific  performance.  Without  saying,  how  far  it  would 
be  proper  to  go  the  whole  length  of  that  case,  and  on 
the  ground  of  such  a  promise  to  decree  a  specific  per- 
formance, there  can,  I  think,  be  no  doubt,  that  a 
Defendant  is  at  liberty  to  urge  such  a  parol  pro- 
mises as  a  bar  to  a  specific  performance  of  a  written 
agreement. 
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The  next  question,  is  whether  there  be  sufficient  evi- 
dence in  this  case  to  prove  the  alleged  prombe. 


I  think,  the  evidence  of  the  witness,  who  swears  to 
the  parol  agreement,  is  open  to  some  of  the  observations, 
made  upon  it ;  and  had  it  rested  with  him  alone,  I  should 
liave  directed  an  inquiry  with  regard  to  it ;  but  his  tes- 
timony is  corroborated  by  other  evidence  in  the  cause; 
to  which  no  exception  lies ;  and  by  the  circumstance  of 
he  survey  of  the  land  having  been  made  by  the  direction 
of  the  trustees  according  to  the  parol  agreement.  I 
therefore  think,  the  Bill  must  be  dismissed ;  unless  the 
Plaintiffs  will  agree  to  execute  such  a  le^e,  as  the  De» 
fendant  has  submitted  he  is  ready  to  accept. 
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Injanction 
againtt  pro- 
ceeding with 
alterations  in 
a  hoase  ander 
an  agreement 
for  a  Lease ; 
upon  circnm- 
stancesy  that 
wonid  pro- 
bably prevent 
a  specific  per- 
formance ;  viz* 
Sarprise,  the 
effect  of  frau- 
dulent misre- 
presentation 
and  conceal- 
ment, and  the 
particular  na- 
ture of  the  al- 
terationsy  for 
the  conversion 
of  a  private 
house  to  the 
purpose  of  a 
coachmaker's 
business ; 
wholly  chang- 
ing the  nature 
of  the  sobject 


BONNETT  V.  SADLER. 

A   MOTION  was  made  for  an  Injunction,    to  restrain 

the  Defendants  from  proceeding  to  pull  down  the 

front  of  a  house  in  lAsle  Street^  and  from  turning  the 

upper  rooms  into  lofts,  &c.  for  the  purpose  of  carrying 

on  the  business  of  coachmakers. 

The  cirpumstanceSy  under  which  this  Injunction  was 
prayed,  upon  the  affidavits  were  these.  The  Plaintiffs, 
coachmakers  in  Lisle  Street^  were  owners  of  the  house, 
which  was  the  subject  of  this  suit :  a  private  house,  next 
to  that,  in  which  they  carried  on  their  business.  The 
Defendants  applied  to  them  for  a  lease  of  that  house; 
stating  themselves  to  be  shoemakers ;  but  afterwards  re- 
presenting that  to  be  a  mistake ;  and  asserting,  that  they 
were  not  engaged  in  any  trade;  and  wanted  the  house  as 
a  private  bouse.  An  agreement  was  accordingly  executed 
for  a  lease  for  twenty-one  years :  the  lessees  to  lay  out 
100/.  upon  exterior  repairs  under  the  direction  of  tfaft 
Plaintiffs.  As  soon  as  the  Defendants  had  obtained  pos- 
session under  the  agreement,  they  immediately  proceeded 
to  make  the  necessary  alterations  in  the  house  for  the 
purpose  of  carrying  on  the  business  of  a  coachmaker; 
and  the  house,  being  very  old,  was  from  what  had  been 
already  done  in  danger  of  falling. 

Sir  Samuel  RomiUy,  Mr.  Thomson^  and  Mr.  Wyatt,  m 
support  of  the  motion,  relied  upon  the  dangerous  state 
of  the  house  in  consequence  of  the  alterations ;  admittiog, 
that,  without  that  fact,  the  conduct  of  the  Defendants^ 
though  amounting  to  a  very  bad  faith,  would  not  be  t 
ground  for  the  interference  of  the  Court. 
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The  Lord  Chancellor  granted  the  Injunction  until 
answer  or  farther  order ;  obsenrxng,  that  he  did  so  upon 
two  grounds:  first,  the  special  ground  stated :  secondly,, 
that,  though  the  Court  will  not  prevent  a  man  firom  carry*" 
ing  on  his  business  in  a  house,  which  he  had  taken,  yet 
the  business  of  a  coachmaker  is  of  siich  a  nature,  that 
it  requires  the  alteration  of  the  house  from  top  t6 
bottom :  it  is,  not  merely  the  conversion  of  the  lower 
part  into  a  shop,  but  a  complete  alteration  of  the  pro^ 
perty. 


1808. 
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Mr.  Richards  and  Mr.  CuUeHf  for  the  Defendants, 
upon  the  answer  coming  in  moved  to  dissolve  the  In- 
junction ;  insisting  upon  a  clause  in  the  agreement  against 
the  exercise  of  any  offensive  trade. 

In  support  of  the  Injunction  the  case  of  Phillips  v. 
TlieDuke  of  Buckingham  (71 )  was  mentioned,  as  having 
analogy  to  this  case. 


March  16lA. 


The  Lord  Chancellor. 
My  opinion  still  continues,  that  under  these  circum- 
stances this  Injunction  was  proper ;  notwithstanding  the 
clause,  j)roviding,  that  the  lessees  shall  not  carry  on  any 
offensive  trade:  an  admission  certainly,  that  they  may 
carry  on  some  trade;  and  It  cannot  be  contended,  that 
this  particular  trade  falls  within  the  meaning  of  that 
provision.  It  struck  me,  first,  upon  the  firaud,  that,  while 
this  rested  in  treaty,  it  would  be  a  serious  queslaon,  whe- 

ther. 


(71)  1  Vern.  227.  It  ap- 
paars  however  from  the 
Regisler'*$  Book,  that  a  spe- 
oi6c  performance  was  deereed 


agaiolt  the  Ooke  of  Buckings 
ham.  See  Mr.  Raithby^^ 
note  (2)  2d  edit  229. 
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theri  if  the  Plaintiffs  brought  an  ejecttnenty  it  would  be 
possible  for  a  Court  of  Equity  to  say^  that,  as  this  agree- 
ment had  been  entered  into,  they  ought  not  to  be  perr 
mitted  to  proceed  at  law ;  and,  if  that  is  highly  doubtful, 
secondly,  whether  the  state  of  the  premises  ought  to  be 
altered,  while  that  doubt  existed.     I  do  not  enter  into 
the  question  in  the  case  of  Phillips  v.  The  Duke  of 
Buckingham :  but,  with  reference  to  such  a  transaction 
as  was  the  subject, of  that  cause,  though  certainly  Lord 
Thurlaiv  intimated  a  doubt  (  72),  whether  a  man,  treating 
with  a  third  person,  in  trust  for  a  second,  whom  he  had 
refused  to  deal  with,  could  therefore  set  it  aside,  I  ciinnot 
possibly  admit,  that  it  may  not  under  some  circumstances 
be  a  decisive  answer  to  a  Bill  for  the  specific  perform- 
ance of  an  agreement    There  had  been  several  instances 
of  the  same  name,  or  the  same  ^ign,  being  set  up  next 
door,  or  opposite,  to  a  tradesman:  there  could  be  nd 
doubt  of  the  view ;  or  that  the  party  might  do  so :  bat 
that  is  very  different  from  the  case  of  an  agreement*  for 
a  lease,  obtsuned  from  the  owner  of  the  original  shop 
with  a  studious  concealment  of  the  object:  or  a  land- 
lord from  motives  of  kindness  to  an  old  tenant  letdng 
to  him  a  farm  upon  lower  terms  than  he  would  let  it 
to  any  other  person  ;  and  that  tenant,  being  informed  by 
the  landlord,  that  he  would  not  upon  any  account  let 
that  farm  to  a  particular  individual,  (from  some  dashing 
interests  in  mines)  declaring  himself  a  trustee  for  that 
person.    This  Court  woqld  pause  long,  before  it  would 
execute  an  agreement  under  such  circumstances. 


Under  the  circumstances  of  this  case  it  cannot  be  re- 
presented, that  these  Defendants  did  not  take  this  agree- 
faient  for  a  lease  under  surprise,  produced  by  a  studious, 
artful,  and  what  this  <^)urt  calls  fraudulent,  concealment, 

for 


(72)  1  Bro.  C.  C.  95,  JUntl  Irnham  v.  ChiU. 
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for  the  very  purpose  of  obtaining  a  leasei  which  they 
knew  the  Plaintiffs  would  not  have  granted,  except  under 
the  effect  of  that  concealment.  There  is  however  still 
more  in  this  case.  These  articles  are  most  cautiously 
drawn  with  reference  to  this  sort  of  .subject.  They  are 
not  to  have  the  lease,  until  the  sum  of  100/.  shall  be 
laid  oiit  to  the  satis&ction,  or  under  the  direction,  of  the 
lessors,  or  their  surveyor.  If  the .  lessees  knew,  or 
strongly  suspected,  that  the  lessors  w>uld  have  objected 
to  what  they  proposed,  if  their  attention  had  not  been 
withdrawn  from  the  subject,  that  is  another  circumstance, 
upon  which  the  Court  would  pause,  before  it  would 
change  the  nature  of  the  premises.  If  the  effect  of  that 
change  will  be  an  entire  alteration  of  the  nature  of  the 
property,  I  am  not  prepared  to  say,  the  Court  would  not 
interpose:  but  the  very  manner  of  making  the  shop, 
when  the  expenditure  is  to  be  under  the  direction  of  the 
lessor,  must  be  looked  to,  before  the  contract  should 
be  executed.  Another  consideration  also,  that  this  total 
and  absolute  change  of  the  nature  of  these  premises, 
which  are  to  be  left  in  repair  under  the  ordinary  cove- 
nants, must  increase  the  reluctance  of  the  Court  to  exe« 
cute  such  an  agreement.  Upon  these  grounds,  on  which 
I  granted  this  Injunction,  my  opinion  is  very  clear,  that 
it  ought  to  be  continued. 


dS9 


1808. 


BONNBTT 

r. 

Sadler^ 
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1808. 
Feb.  22d. 
March  9ik. 
No  jmiidio- 
lion  in  Equity 
by  Injimctioa 
toftayPhMMis 
of  a  Court  of 
Law  Qpoa  wa 
Award,  made  a 
Bokof  Court 
under  the  Stat. 
Mi  10  WiLUI. 
€•16,  wiiioh 
oonBnei  the 

■et  aside  the 
Award,  obtain- 
ed by  eormp- 
tion,  &e.  to 
the  Court,  of 
which  the  tnb- 
misabnismade 
a  Bole. 


GWINETT  V.  BANNISTER. 

^T^HE  Bin  in  this  cause  prayed,  that  an  award  may 
be  declared  void :  and  that  the  bond,  given  by  the 
Plaintiflr  to  the  Defendants,  to  abide  the  award,  may  be 
delivered  up:  die  Plaintiff  offering  to  deliver  ap  the 
bond,  given  by  the  Defendants;  and  that  an  account 
may  be  taken  in  respect  of  the  transactions,  which  were 
the  subject  of  reference ;  which  arose  out  of  a  partne^ 
^hip  in  collieries. 

The  award  was  made  under  an  agreement,  dated  the 
4di  of  Jprilj  1805 ;  dissolving  the  partnership  upon  ce^ 
tain  terms ;  and  declaring,  that  a  statement  should  be 
mude  by  an  accountant,  mutually  chosen,  of  the  transac- 
tions, payments  and  receipts,  of  each  of  the  parties  in 
the  three  collieries,  any  or  either  of  them,  from  the  first 
6f  their  connection,  and  of  the  transactions,  &c.  of  the 
Plaintiff  in  the  Wednesbury  colHery,  before  he  purchased 
any  interest  therein;  having  originally  been  agent  and 
cashier  to  the  Defendants  for  that  colliery :  which  state- 
ments and  all  other  matters  of  difference,  and  also  aB 
accounts,  reckonings,  and  demands,  of  sud  parties  re- 
lating to  their  colleries,  should  be  left  to  the  determi- 
nation of  two  persons :  one  to  be  chosen  by  the  Pliuntiff ; 
the  other  by  the  Defendants ;  with  power  to  name  t 
third,  &c. 

The  Bin  charged,  that  the  arbitrators  proceeded  upoa 
a  statement  by  the  accountant ;  which  was  erroneous  ia 
several  particulars,  specified;  and  that  they  refused  to 
examine  the  Plaintiff, 


The 
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The  Answer  stated  a  clause  in  the  agreementi  that 
neither  of  the  parlies  should  or  would  bring'  or'  prose-' 
cute,  &C.  any  suit  in  Equity  against  the  arbitrators,  or 
against  each  other,  touching  the  masters  referred ;  and 
that  in  February ^  1807,-  the  Defendants  caused  the  bond,* 
executed  by  the  Plaintiff,  to  be  filed  in  the  Court  of 
King^s  Bench  ;  and  procured  the  submission  to  be  made 
a  rule  of  that  Court.  The  Answer  farther  stated,  that 
the  arbitrators  duly  made  their  award,  after  several- 
meetings,  &c. ;  that  an  accountant  was  mutually  chosen 
by  the  parties;  diat  the  arbitrators  did  exaimne  the 
Plaintiff;  heard  his  objections;  and  in  consequence  of 
his  objections  to  the  Statement  of  the  accountant,  scf 
mutually  chosen,  they  recommended,  that  another  ac^ 
countant  should  be  called  in;  which  was  done  ac-^ 
cordingly ;  and  the  Defendants  insisted  upon  the  award  ; 
as  if  they  had  pleaded  it. 


180B. 

OwiNBtt 
V, 

Bannistbr. 


An  injunction  having  been  obtained,  the  Defendantil 
moved  to  make  an  Order  for  dissolving  the  Injunctiorf 
absolute :  the  Plaintiff  having  undertaken  to  shew  cause 
upon  the  merits.  Upon  that  Motion  the  question  was 
made,  whether  this  Court  has  any  jurisdiction  to  iBet  aside 
an  award,  made  a  rule  of  a  Court  of  Law  under  the 
Statute  (73), 


Sir  Samuel  RomiUy  and  Mr.  Heald,  for  the  Plain- 
tiff. 
It  is  evident,  that  many  cases  occur,  in  which  a  Court 
of  Equity  can  give  relief;  the  ground  of  which  may  be 
in  the  knowledge  of  the  parties  only ;  and  no  other  Court 
can  compel  a  discovery.  It  is  difficult  to  reconcile  the 
two  sections  of  this  Act  of  Parliament ;  unless  they  may 
admit  this  construction ;  that,  though  the  application  to 
the  Court,  in  which  the  reference  was  made,  must  take 

place 

(73)  SUt.  9  &  10  Will  III,  c.  15.    Sea  Nieholt  v.  Chalie, 
ante,  265. 

LL2 
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1808,  phice  within  the  limited  time,  theite  is  no  limitatioh  of 

^^"^^  time  to  an  application  in  any  other  Court*    If  howevar. 

OwiNaTT 

the  two  sections  of  the  Act  of  Parliament  are  not  to  be 

Bannistbr.   reconciled,    the  established  jurisdiction  of  a  Court  of 

Equity  is  not  taken  away:   Lard  Lonsdale  v.  LUtk- 

dale{74f),    Learmouth    v.    Dick  (75),    Fethersione   ▼. 

Cooper  (76),  AUardes  v.  Campbell {77 ),  Ward  v.  Pe- 

riam {78).    That  jurisdiction  remains,   after  the  time^ 

given  by  the  Statute,  has  expired. 


Mr.  Richards  and  Mr.  Parker,  for  the  Defendanti, 
relied  upon  the  plain  expression  of  the  Statute ;  that  tiie 
process  of  the  Court,  of  which  the  submission  is  made 
a  rulci  shall  not  be  stopped  by  any  order  or  proceeding 
of  any  other  Coiurt,  unless  odth  is  made  of  misbehaYiom*, 
corruption,  &c.  contending,  that,  if  any  charge  of  that 
nature  could  be  supported,  it  should  have  been  made  a 
subject  of  complaint  to  the  Court,  in  which  the  rule 
was  made ;  but  that  :th6  circumstances  of  this  case  did 
not  coitte  within  any  of  the  exceptions,  specified  in  the 
Statute* 


Distinetion 
between  an 
Award  ander 
the  SUt.  9  & 
10  WU.  III. 
e.  16,  and  an 
Award  made 
in  the  coarse 
of  a  cause. 


The  Lard  Caancellor* 
The  question  is  raised  by  this  Motion  as  to  the  juris- 
diction of  this  Court  against  an  award,  made  a  rule  of 
a  Court  of  Law  under  the  Statute  ( 79 ).  Some  genersi 
dicta  upon  this  subject  in  Burraufs  Reports  are  inaccu- 
rate (80).  In  every  way  of  considering  it  an  award,  made 
under  this  Statute,  differs  very  materially  from  an  award, 
made  in  the  course  of  a  cause.     An  award,  made  in  the 

course 


(74)  Ante.  Vol.  II,  451; 
see  the  note,  453. 

(75)  In  the  Court  of  Ex- 
chequer^  1807. 

(76)  Ante,  Vol.  IX,  67. 

(77)  Bunb.  265.     1  Turn. 
138,  note.    See  also  3  Vin. 


Abr.  title  Arbitrameui,  p.l9R. 

(78)  Stated  2  Ves.  316.    1 
Turn,  131,  n. 

(79)  Sut  9  &  10  WOL  lUi 
c.  15. 

(80)  See  Lucas  v.  Wibm, 
2  Bur.  701. 
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course  of  a  cause,  may  be  set  aside  in  the  Court  of 
King's  Bench  by  an  application,  hot  so  limited  as  that, 
which  is  given  by  the  second  section  of  the  Act  of  Par- 
liament I  have  not  found  by  my  own  research  into 
authority,  nor  from  the  infcMrmation  of  others,  any  in- 
stance, in  which  a  Court  of  Equity  has  actually  inter- 
posed by  Injunction  to  stay  the  process  of  a  Court  of 
Law,  in  which  the  award  was  made  a  rule  of  Court ; 
and  it  is  very  di£teult  to  see,  how  that  can  be  under  the 
first  section  of  the  Act ;  for,  if  the  BiQ  is  filed  without 
an  affidavit,  such  a  proceeding  would  be  directly  in  oppo- 
sition to  the  words  of  the  first  section  of  the  Act ;  de- 
claring, that  the  '^  process  shall  not  be  stopped  or 
delayed  its  execution  by  any  order,  rule,  command,  or 
process  of  any  other  Court,  either  of  Law  or  Equity, 
*'  unless  it  shall  be  made  appear  on  oath  to  such  Court, 
**  that  the  arbitrators  or  umpire  misbehaved  themselves ; 
**  and  that  such  award,  arbitration,  or  umpirage,  was. 
^*  procured  by  corruption  or  other  undue  means.*' 


i8oeu 


#< 


€t 


GWINBTT 

Bamnistbr. 


If  a  Bill  is  filed  for  an  Injunction  in  the  ordinary  way, 
and  upon  non-appearance  the  Plaintiff^  can  have  the  In- 
junction by  the  Order  of  the  Court,  the  effect  is  to  stop 
the  process  in  its  execution,  though  if  the  BiQ  is  not- 
supported  by  an  affidavit,  it  is  not  shewn  in  any  way 
upon  oath,  as  required  by  the  Statute,  that  there  has 
been  mbbehaviour,  corruption,  &c.  The  absence  of  fiu-r 
thorityis  a  very  considerable  circumstance  in  this  case. 
The  second  section  of  the  Act  of  Parliament  is  expressed 
in  very  singular  terms :  **  That  any  arbitration  or  umpirage, 
**  procured  by  corruption  or  undue  means,  shall  be  judged 
**  and  esteemed  void,  and  of  none  effi^t,  and  accordingly 

be  set  aside  by  any  Court  of  Law  or  Equity,  so  as 

complaint  of  such  corruption    or  undue  practice  be 
**  made  in  the  Court,  where  the  rule  is  made  for  subr 

mission  to  such  arbitration  or  umpirage  before  the  last 

"  day 


€i 


€t 


*t 
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GwiNihri 

BANHI6TBBL 


*'  day  of  the  next  Term  after  such  arbitration  or  mw- 
**  pirage  made  and  published  to  the  parties.** 

It  seems  to  me,  those  words  ^  by  any  Court  of  Law  or 
^^Eqttity"  must  from  the  words,  that  immediately  fonof^ 
mean  that  Court,  in  which  the  Rule  was  made;  and  a 
complaint  in  that  Court  could  hardly  be  the  ground  of 
juriscUetion  in  any  oliber  Court  This  clause  seems  te 
give  that  Court  jurisdiction,  provided  die  a^pKcation  is 
made  within  the  time,  limited  by  the  Act,  not  only  ts 
refuse  to  carry  into  execution,  but  also  to  set  aside^  ;aa 
award,  obtained  by  audi  means.  I  have  availed  myadf 
of  the  opportunity  of  consulting  some  of  Ihe  Judgea  upon 
this,  subject ;  and  their  opinion  seems  to  be,  as  mine  is, 
that  the  Statute  does  prohibit  this  jurisdiction  (  81  )• 


The  Order  was  accordin^y  made,  dissolving  the  In- 
junction. 


(81)  So/if  one  of  the  terms 
of  the  agreement  to  refer  is, 
diat  the  sttbmissioD  shall  be 
made  a  Role  bf  a  Court  of 
Common  Law,  if  required  by 
either  party;  although  not 
actually  made  so :  or,  altliough 
it  might  have  been  made  a 
Rule  of  this  Court  or  a  Court 


of  Law,  and  the  Bill  was 
filed,  before  it  was  made  t 
Rale  of  the  Court  of  Law : 

see  post,  ▼.  MUby 

VoL  XYII,  419.  JDmvkr. 
Oeii]f,  Daw$tm  v.  AmUw, 
l.Bim.  4*  Shu  411,  637.  Ath 
riol  V.  Smith,  1  Ttam.  101. 


GOODINGE  V.  WOODHAMS. 


1808. 

JIfarcA  nth, 

and  18M. 

Motion  to  re-  ITPHE  usual  Order  Nisi  having  been  obtained,  upon  the 
fer  the  Answer  answer  coming  in,*  for  dissolving  the  LgunctioD, 

\.    '      a  motion  was  made  to  male  that  Order  absolute ;  and  at 
neuce  allow-      ^  . 

ed  as  cause      ^^  ^^^^^^  time,  as  cause  against  dissolving  the  Injunction 
i^ainst   dis-  a  motioB 

solving  an  lojoncYion,  upon  the  terms  of  procuriDg  the  Report  in  a  week. 
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a  motion  was  made  by  the  Plaintiff  to  refer  the  answer         180B. 

-for  impertiiieiice.  ^  ^"^"^^ 

GooomoB 

Mr.  Fisher f  for  the  Defendantj  contendedt  that  the  late  Woonu  ams. 
•case  of  Fisher  v.  Bayley  (82)  was  an  innovation  upon  the 
*  ancient  established  practice  of  this  Court  in  the  time  of  [  *585  ] 
Lord  7%tir&Ho  and  Lord  Kenyan;  aeoordidg  to  which  {as 
it  is  laid  down  in  MUnery.  Golding(83),  and  another 
catey  even  an  Order,  actually  mad^  referring  the  answer 
both  for  scandal  and  impertinencoi  was  clearly  held  by 
both  those  Judges  not  to  be  sufBcimt  cause  9gainrt  dis- 
solving an  Iqj  unction.  Supposingt  however,  jthe  joU 
practice  is  to  give  way  to  the  late  decisiop,  this  oaae 
is  distinguished  fixmi  that  and  all  the  other  cases,  where 
any  objection  upon  impertinence  had  bei^n  taken;  m^ 
here  no  Order  for  referring  the  answer  for  impertinence 
was  previously  obtained,  but  at  the  moment  of  making 
the  motion  the  attempt  was  made  to  shew  that  for  cause; 
which  amounts  to  nothing  more  than  the  mere  allegation 
of  Counsel,  that  the  answer  contains  impertinent  matter. 

■ 

The  object  may  be  delay  only;  and  the  Order  may 
never  be  drawn  up^  So,  exceptions  must  be  actually 
filed :  otherwise  the  mere  allegation  of  Counsel^  that  the 
answer  is  insufiicientf  is  no  cause  against  dissolving  an 
Injunction. 

Mr.  JVingJield,  for  the  Plaintiff,  was  stopped  by  the 
Court 

The  Lard  Chancellor. 
My  opinion  is  very  clear,  that  in  the  ordinary  case 
upon  principle  a  reference  of  an  answer  for  impertinence 
is  suflficient  cause  against  a  motion  for  dissolving  the 
Injunction;  though  I  am  aware,  that  both  Lord  Kenyan 
and  Lord  Thurlow  held  the  contrary ;  and  therefore  I  have 
considered  the  point  much.    The  reason  is  this.    The 

answer 
(82)  ADie,  Vol.  XII,  18.  (88)  2JDtcA.672. 
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ExceptioDt 
filed,  which 
maj  be  nunc 
pro  tune  of 
Gonne  upon 
application 
within  two 
Terms  aflter 
Answer,  and 
afterwards 
upon  special 
caase,  will  sus- 
tain an  Injunc* 
tioQ. 


answer  cannot  be  referred  for  insufBdencyi  if  the  Rain* 
tiff  means  to  refer  it  for  impertinence ;  as  there  must  be 
a  judgment  upon  the  reference  for  impertiiieiice,  be- 
fore ihete  can  be  a  judgment  upon  the  reference  for 
insuflSciency :  the  Court  not  knowing,  what  the  answer 
is,  until  the  question  of  impertinence  has  been  dis- 
posed of.  The  answer  might  be  referred  to  dififerent 
Masters ;  one  of  whom  might  strike  out  three-fourths  as 
impertinent;  while  the  other,  thinking  that  not  im- 
pertinent, would  consider  the  question  as  ta  the  suf* 
fidency  of  the  answer  upon  the  notion,  that  all  tfiat 
would  stand  part  of  it.  As  to  the  objection,  that  the 
Order  may  not  be  drawn  up,  that  is  not  to  be  presumed; 
and  if  any  unnecessary  delay  should  take  place,  the  De- 
fendant may  apply  to  the  Court..  In  the  instance  of  ex- 
ceptions the  Plaintiff  upon  a  motion  to  dissolye  the  m- 
junction  must  shew,  that  exceptions  have  been  taken  $ 
which  may  be  filed  nufic  pro  tunc  of  course  upon  aa 
appUcation  within  two  terms  after  answer,  and  af^  that 
time  upon  special  cause.  If  the  Plaintiff  has  not  filed  his 
exceptions,  it  is  his  own  fault.  The  party  coming,  as 
soon  as  he  can,  the  Court  supposes,  that  he  is  proceed- 
ing bond  fide\  and  the  accident,  which  motion  is  first 
made  cannot  prevent  the  Court  firom  having  the  recwd 
put  into  a  proper  state.  Exceptions  filed  are  tiierefore 
an  answer  to  a  motion  for  dissolving  the  Injunction ;  uA 
any  subsequent  delay  may  be  the  subject  of  a  special 
application. 

I  agree  therefore  with  Lord  Erskine^'n  Order  in  fUker 

Y.  Bayley  {84}). 


.  Mr,  Fisher,  for  the  Defendant,  then  desired,  that  the 
Plaintiff  should  be  put  under  the  terms  of  procuring  the 
Master's  Report  upon  the  reference  for  ixnpertineno^ 
wit^  four  days. 

Jh 

(84)  Ante,  VpL  XII,  19. 


CASES  IN  CHANCERY. 

i  The  Lard  Chancellor  thought  it  reasonablei  that 
some  condition  of  that  sort  should  be  added :  the  prac- 
tice being  really  of  modem  date;  and  different  from 
that,  which  prevailed  in  the  time  of  Lord  TAurlaw  and 
Lord  Jir<niyoii;  and  ordered,  that  the  Report  upon  the 
reference  for  impertinence  should  be  procured  within  a 
ek(85). 


$37 


(85)  Thomat  V. 


in  Chancery,  Nov.  13th,  1801. 
Pending  a  reference  of  the 
Answer  for  Impertinence  an 
Order  was  made,  referring 
the  same  Answer  for  In- 
snlfic^ency ;  and  a  Motion 
was  made  to  discharge  that 
Order. 

'  The  lard  Chancellor 
said,  that  the  PlaintiflT  ooght 
Ui  have  procured  the  Mas- 


ter's Report  upon  the  re- 
ference for  Impertinence  be- 
fore his  application  to  refer 
the  Answer  for  Insufficiency ; 
as  one  Master  might  consider 
that  impertinent,  which  an- 
other Master  might  think 
necessary ;  and  which  would 
have  sapplied  the  deficiency  \ 

see  Peiiew  t.  ,  ante. 

Vol.  VI,  466,  and  the  note, 
469. 


1808. 


GOODINPE 
WoODIlAliS. 


CURTIS  V.  HUTTON. 


Rolls. 

1808. 
March  17 ih 
and  18/A. 
d^EORGE  HUTTON  devised  all  hb  real  estate  m    Devise  of  real 
Greai  Briiain  to  the  Plaintiffs,  who  were  also  ap-  estate ;    to  be 
pointed  his  executors,  and  their  heirs;  in  trust  to  sell;  and  •®**'  •  ■'■^  ^^* 
to  apply  the  money,  produced  by  the  sale,  and  the  rents  PJ^^**®^  ^'*h 
in  the  mean  time,  in  the  manner  aft^r  declared  concerning        ^ 
his  personal  estate ;  declaring  his  will,  that  such  monies^  1^^^^  ^^  ^  1^2^ 

rents,  oat  in  lands,  or 
the  Fonds, 
subject  to  the  debts  and  legacies,  for  the  maintenance  of  a  Charity  in 
Scotland:  void  as  to  the  prodnce  of  the  real  estate ;  valid  as  to  the 
personal  property  by  the  eflect  of  the  option. 

The  debts  and  other  charges  upon  the  fond  apportioned  according  to 
The  Atiameif'General  v.  The  Earl  of  WinchtUea,  [liBro.  C.  C.  373.) 


538 


1806. 
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rents,  &c.  should  be  considered,  and  converted  into,  and 
go  as/  part  of  such  personal  estate.  He  afterwards  gaie 
his  personal  estate  and  the  money  to  arise  from  his  red 
estate  upon  trust  to  pay  his  debts  and  legaciea.  He 
gave  to  the  trustees  of  a  Charity  School  in  BuU  Lame^ 
Depifordf  SOOA  for  the  purpose  of  purchasing  a  hxm 
and  lands  contiguous ;  and  as  to  the  residue  of  the  trust 
fundy  after  payment  of  his  debts  and  legaciest  for  sud 
uses  as  he  should  appoint  by  deed  or  codicdl ;  and,  in 
default  of  appointment,  to  lay  out  the  income  of  the 
trust^fund  as  the  trustees  may  think  proper  and  direct 
for  the  advancement  of  learning  in  any  of  the  Umver- 
sities  or  public  seminaries  in  Great  BrUam  or  Irekmd\ 
leaving  the  choice  and  distribution  entirely  to  the  dis- 
cretion and  good  sense  of  his  trustees;  recommending 
to  their  consideration,  a  plan  he  should  leave  for  the  mtt»> 
taining  of  students  at  the  King's  College  of  Old  Aber- 
deen; but  without  meaning  to  lay  hu  trustees  under  aaj 
restrdnt  in  the  exercise  of  their  own  judgment ;  fartfier 
than  that  the  income  of  his  estate  be  employed  for  the 
advancement  of  learning  in  these  kingdoms. 

By  a  codicil,  reciting  the  trust,  declared  by  the  WiH 
as  to  the  residue  of  his  estate,  the  testator  directed,  that 
the  trustees  should  lay  out  and  employ  the  trust  momei 
from  time  to  time  in  the  purchase  of  freehold  lands  ani 
tenements  in  Great  Britain,  or  in  the  Public  FWds,  or 
in  other  proper  securities,  in  Great  Britain,  at  interest 
The  codicil  then  gave  directions  for  application  of  the 
income  of  the  trust  fund  in  an  establishment  for  atudend 
in  the  King's  College  of  Old  Aberdeen  in  North  Britms, 
in  a  farther  payment,  not  exceeding  SOL  per  atmum,  to 
the  general  use  of  the  College;  and  any  surplus^  that 
may  arise,  to  be  employed  by  the  trustees  at  their  dis- 
cretion for  the  promoting  of  learning  in  any  of  the 
seminaries  of  Great  Britain  or  Ireland^ 

The 
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The  Bill  was  filed  by  the  tiruslees  against  the  widow 
and  the  only  daughter  of  the  testator  to  have  the  Will 
establishedi  and  the  trusts  carried  into  execution. 

The  Answer  insisted^  that  the  bequests  of  the  residue 
to  the  College  at  Old  Aberdeen,  and  of  the  SOOl.  to  the 
Charity  School,  are  void ;  and  submittedi  whether,  if  the 
former  was  good  as  to  the  personal  estate,  it  ought  not 
to  be  postponed  until  after  payment  of  the  debts,  and 
legacies. 

• 

.  7Ae  Mastbr  qf  the  RoUiS  stopped  the  Counsel  for 
the  I^untiffs  upon  the  question  as  to  the  personal  estate; 
depending  upon  the  option  to  the  trustees;  referring  to 
the  cases  of  WMer  v.  Denne  (  86 ),  and  Soresby  v.  Hoi- 
Ungs  ( 87 ) ;  in  which  case  Lord  Hardwicke  observes,  that 
the  option  to  lay  out  the  fund  in  land  cannot  arise  on 
discount  of  the  Statute  (88). 

,  Mr.  Alexander  and  Mr.  Cooper,  for  the  Plaintiffs,  upon 
the  other  question  contended,  that  the  object  of  the  Act 
of  Parliament  is  confined  to  charities  in  £iigitoitc{ ;  and 
cited  the  case  (89)  upon  a  bequest  for  the  establishment 
of  a  Bishop  in  America,  and  a  late  case  upon  a  .bequest 
to  the  English  Monks,  &c.  near  Lhefpool;  where  a  re- 
ference was  directed:  the  Court  not  taking  notice  of 
foreign  establishments. 

.  Supposing  the  disposition  to  be  void,  they  contended,, 
that  the  debts,  legacies,  and  annuities,  must  be  thrown 
upon  the  fund,  effectually  given  to  the  Charity,  and  that, 
the  disposition  of  which  fails,  in  the  proportion  the  re- 
spective 


1806< 


(86)  Ante,  Vol.  II,  170. 
Swann  v.  Fonnereau,  III,  41. 

(87)  In  Chancery,  6th  Aic^. 
1740,'  cited  ante,  Vol.  Ill, 
50. 

(88)  Stat.  9  Geo.  11,  c.W; 


see  the  note,  ante.  Vol.  1, 

(89)  the  Attomey-Gemral 
V.  The  Bishop  of  Chester ,  1 
Bro.  C.  C.  444. 
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spectlve  fiinds  bear  to  each  other ;  according  to  the  nde, 
established  in  The  AttomeyOeneral  v.  The  Earl  of  Wuh 
chebea{90). 

Sir  Samuel  RomUly  and  Mr.  Cooke,  for  the  Defen- 
dants, upon  the  authorities,  referred  to,  gave  up  die 
point  as  to  the  personal  estate. 

With  resi)ect  to  the  real  estate,  directed  to  be  sold, 
and  the  produce  to  be  applied  to  a  charitable  institution 
in  Scotland,  admitting,  that  money  may  be  bequeatfied, 
to  be  laid  out  in  lands  abroad,  for  the  maintenance  of  a 
Foreign  Charity,  or  for  a  Charity  in  Scotland,  which  wai 
determined  in  OUphant  v.  Hendrie  (91),  it  is  dear,  die 
Legislature  must  have  intended  to  prevent  the  approprii- 
tion  of  real  estate  in  this  country  to  any  charity ;  and 
no  distinction  can  arise  from  the  situation  of  the  esta- 
blishment; whether  in  one  part  of  the  kingdom,  or  an- 
other: one  direct  object  being  to  prevent  real  estate 
in  England  from  being  devoted  to  Charily.  Against  die 
proposition,  so  generally  stated,  there  is  no  authority,  ex- 
cept the  Dictum,  not  a  decision,  in  the  case  of  CatigtM 
V.  The  Earl  of  Radnor  {9Z).  The  policy  must  be  die 
same  in  both  cases. 

The  Master  qf  the  Rolls. 
The  pile  as  to  the  application  of  the  respective  faak- 
to  the  debts  and  other  charges,  according  to  the  pro- 
portion those  funds  bear  to  each  other,  is  settled  by  manj 
cases.    I  shall  consider  a  little  the  other  question. 

7Xr 


(00)  3  Bro.  C.  C.  373, 
Paice  r.  The  Archbishop  of 
Canterbury,  ante,  304.  Howie 
V.  Chapman,  Vol.  IV,  542. 

(91)  1  Bro.  C.  C  671 ;  see 


post,    MackinioMh    v.    Tmoh 
ihend,  Vol.  XVl,  330.     Ih 
Attomey-Oeneral   ▼•  Lepm, 
XIX,  309.    2  Swansi.  181. 
(92)  1  Bro.  C.  C.  271. 
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The  Master  of  the  Rolls. 
The  Statute  ( 93 )    contains  no  express  wof ds^  prohi- 
biting   a  bequest  of  money^    to  be   produeed    by  the 
sale  of  latid,  for  charitable  purposes :    but  it  is  settled 
by  ccmstruction,  that  such  a  beguest  is  within  the  spirit 
and  meaning  of  the  law ;  and  it  is  clear,  that  no  charity 
in  England,    not  within  the  exception  of    the  Statute, 
could  have  derived  any  benefit  from  the  produce  of  the 
real  estate.    The  question  then  is,  whether  such  produce 
may  be  given  to  what  in  contemplation  of  the  English 
law  is  for  a  charitable  purpose;  when  that  purpose  is 
to  be  carried  into  execution  in  another  country.    The 
validity  of  every  description  of  real  estate  must  depend 
upon  the  law  of  the  country,  in  which  that  estate  is 
situated.    The  subject  of  this  Statute  is  real  estate  in 
England.     The  owners  of  such  property  are  disabled 
from   disposing   of  it  to  any  charitable  use,  except  by 
deed,  executed  twelve  months  before  the  death  of  the 
owne)r,  &c.  to  take  effect  from  the  execution.  The  words 
are  perfectly  general :  "  any  charitable  use  whatsoever  ;^ 
and  the  object  could  not  be  to  treat  English  charities 
less  favorably  than  charities  to  take  effect  for  the  benefit 
of  other  countries.    It  would  be  somewhat  incongruous 
to  refuse  to  permit  such  a  disposition  for  the  most  laud- 
able and  meritorious  charitable  institution  in  England  i 
but  if  the  party  chose  to  carry  his  benevolent  intention 
beyond  England^  to  permit  him  to  do  so,  to  the  effect 
of  disinheriting  his  heir  in  his  last  moments.    The  dis- 
inheriting of  the  lawful  heirs  by  languishing  or  dying 
persons,  which  is  treated  by  the  Statute  as  a  mischief, 
cannot  be  less  so,  when  the  effect  is  to  carry  the  pro- 
perty out  of  England. 


leoe, 

March  \^th. 


Curtis 

HUTTON. 


Therefore  neither  the  words  of  this  Statute,  nor  the 
presumable  intention,  warrant  me  in  declaring,  that  it  is  to 

be 


(93)  SUtate  9  Gto.  II.  c.  36. 
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be  confined  to  charitable  purpoaes  to  be  carried'  into 
execution  in  England.  The  Statute  not  contauiing  an 
exception  in  favour  of  the  Universities  of  ScoHand^  as 

•  

it  does  with  regard  to  the  Universities  of  Englamd^  I 
must  consider  this  as  a^  charitable  disposition,  bywhidi 
nothing,  that  is  the  produce  of  the  testator's  real  estate, 
can  pass. 


Rolls. 
1808. 
Feb.  29#A. 
March  4ih 
and^lMi. 
Grant  of  an 
Annnitjr  bjr  a 
married  wo- 
man oat  of 
her  separate 
property  esta- 
blished; not- 
withstanding 
notice  to  the 


ESSEX  r.  ATKINS. 


nPHE  object  of  this  Bill  was  to  establish  in  consider* 
ation  of  SOO/.  the  grant,  of  an  annuity  of  50/.  ool 
of  3000/.  5/.  per  cent.  Bank  Annuities,  bequeathed  to 
Elizabeth  Atkins^  before  her  marriage,  not  subject  to  the 
debts,  controul,  or  engagements,  of  any  after-taken  has- 
band.  By  her  Answer  she  represented^  that  the  trans- 
action was  that  of  her  husband  .alone,  without  her  pri?i^ 
or  consent ;  and  that  she  was  compelled  by  duress  and 
Plaintiff  by  the  fll  usage  to  execute  the  deed;  that  she  never  sawtbe 
Tmstees,  that  plaintiff  or  his  attorney,  or  any  person,  except  her  bus- 
ey  wo  pay  |,j^j  ^p^^  ^jj^  subject  until  the  day  before  the  execu- 
te herself  only  ,.  ^^  .  ,  i  ,  ,  ^i  .  ./«•  «  t 
on  account  of                                 •    when  the  Plaintiff^s  attorney  called 

complaints  of  .  ^P^^  ^^^ »  ^^^  ^^^  ^^^  separately.  She  denied,  that  she 
her  husband's  fully  assented,  &c. ;  stating,  that  being  asked,,  if  she  cod- 
conduct,  in  sented,  she  hesitated  long ;  when  the  attorney  said,  he 
Gonseqaence  of  supposed,  he  must  construe  her  silence  dissent :  she  then 
ner  retasmg  to  ^^^^  gj^^  supposed,  she  must  consent;  that  her  assentwas 

unwillingly  given,  and  she  executed,  from  dread  of  her 
raismg  money;  «» ^  ©        » 

the  transac-  "Ushand.  There  was  some  evidence  of- her  complaints  of 
tion,  though  the 

for  the  benefit  of  her  hasband,  upon  the  evidence  being  her  deliberate 
act,  aware  of  what  she  was  doing,  and  a  free  agent. 
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Ae  yiolence  and  ill  treatment  of  her  husband ;  pressing 
her  to  secure  an  annuity  out  of  her  stock. 

The  attorney  by  hia  deposition  stated,  that  Robert 
Atkins,  the  husband,  applied  to  the  deponent  to  purchase 
a  redeemable  annuity  of  602.  during  the  life  of  his 
wife ;  to  be  secured  on  the  dividends  of  her  Bank  An- 
nuities; representing  his  object  to  improve  his  trade, 
and  thereby  benefit  his  wife  and  child ;  and  that  his  wife 
was  perfectly  wiUing  so  to  secure  the  payment.  The 
Plaintiff  agreed  to  purchase  the  annuity  for  860/.  The 
first  time  the  deponent  saw  Mrs.  Atkins  was  on  the  6tb 
or  7th  of  May,  1800,  when  she  attended  at  the  office  for 
Ae  purpose  of  having- her  life  insured;  that  the  object 
was  fully  explained  to  her ;  and  she  appeared  to  attend 

m 

voluntarily.  The  e|:ecutors  upon  the  deponent's  appK-> 
cation  to  them  appearing  to  disapprove  the  proposed 
grant,  the  deponent  on  the  8th  of  May,  1800,  called  on 
Mrs.  Atkins ;  and  had  a  long  private  conversation  with 
her;  and  explained  to  her  the  object  and  reasons  of  her 
husband ;  that  the  annuity  could  not  be  secured  without 
her  firee  consent  and  perfect  approbation  5  and  therefore^ 
though  he  had  prepared  the  securitks,  yet  if  she  did  not 
wish  for  and  request,  that  the  Plaintiff  should  purchase  the 
annuity,  the  deponent  would  not  complete  the  purchase. 
She  said,  her  husband  was  an  ingenious  and  industrious 
man;  that  the  acquisition  of  360/.  would  enable  hint 
considerably  to  improve  his  trade;  and  in  case  of  her 
death  enable  him  to  maintain  and  educate  their  infant 
child,  and  to  save  enough  to  redeem  the  annuity;  buti 
although  she  was  older  than  her  husband,  yet  he  might 
die  before  her;  and  therefore  she  objected  to  sell  so  large 
a  part  of  her  income.  The  Deponent  proceeded  to  state, 
that  he  called  the  husband  firom  another  room;  who 
remonstrated  mildly  with  his  wife  upon  his  disappoint* 
ment ;   and  did  not  use  any  threatening  language,  &e< 

The 
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1808.  The  deponent  sayings  he  would  go  away/ and  would  pro* 

_]r^^^  ceed  no  farther^  Mrs.  Atkins  offered  to  secure  an  annuity 

1^^  of  50/.     She  perfectly  imderstood  the  subject;  and  was 

Atkins.       extretnely  desirous  and  anxious,  that  it  should  go  on,  && 

The  deponent  stated  the  circumstances  of  the  executioii 

at  his  house  on  the  9th  of  May ;  which  was  also  proved 

by  the  witnesses ;  that  the  deed  was  distinctly  read  over 

to  her ;  and  she  appeared  satisfied,  &c. 

One  jof  the  executors  proved  an  application  by  the 
Phuntiff  and  his  attorney,  to  be  informed,  whether  the 
executors  would  pay  the  annuity;  who  answered,  that 
they  never  would  pay  a  shilling  of  the  dividends  to  vaj 
other  person  than  Mrs.  Atkins ;  alleging  her  complamte 
of  her  husband's  conduct,  in  consequence  of  her  refusiag 
to  join  him  in  raising  money ;  and  the  deponent  shewed 
them  the  WilL 

Sir  Samuel  RomiUy '  and  Mr.  Hatt,  for  the  PlaindC 
as  to  the  power  of  the  Defendant  Mrs.  Atkins  to  make 
this  grant,  relied  on  the  case  otFettiplace  v.  Gorges {9i}9 
9nd  the  subsequent  authorities ;  establishing  the  right  of 
a  married  woman  to  deal  as  a/Xme  sole  with  reference  to 
her  separate  estate. 

Mr.  Hart  and  Mr.  Owen,  for  the  Defendant  Mrs.  Atkins, 
contended  upon  the  authority  of  Sockett  v.  Wray{95\ 
Wkistkr  v.  Newman  (96),  and  Mores  v.  Hmsh  (97),  that 
the  right  of  enjoyment  and  the  power  of  disposition  are 
not  co-extensive ;  the  latter  being  limited  by  the  instru- 
ment, creating  the  power ;  and  urged  the  notice,  given  to 

the 

(at)  3  Bro.  C.  C.  8.   Ante,  (95)  4  Bro.  C.  C.  483. 

Vol.  I,  48.  Wagrtaff  v. Smith,  (98)  Ante,  Vol.  IV,  129. 

IX,  620.      Parkei  v.  White,  (97)  Ante,  Vol,  V,  892. 

XI,  209.     Witts  ir.  Vawking, 

XII,  501. 
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tHe  Plaintiff  by  the  executor ;  a  cii-eumstano^/  Upon  whicli         mNR 
Lord  Rosslyn  laid  much  stress  in  Mores  v.  Huish.  eIb^ 

Sir  Samuel  Romilly,  in  Reply.  A^Kijvs. 

The  cases  where^  though  the  tetraordinary  relief, 
sought  in  a  Court  of  Equity^  should  be  refused,  the' party 
may  have  other  relief,  are  not  applicable  to  a  didm  *  ■  ^^ 
under  an  assignment  from  a  married  woman  of  an  in- 
terest, created  by  equity.  There  is  no  difference  ber 
tween  refusing  to  assist  the  Plaintiff  and  ordering,  the 
deed  to  be  delivered  up  and  cancelled.  The  ease  of 
Mores  v.  Htdsh  has  been  frequently  over-ruled  by  the 
Lord  Chancellor.  A  married  woman  as  to  separate  pro- 
perty is  considered  so  much  a  f^ne  sole,  that  this  Court 
does  not  interpose  that  protection  against  her  disposition 
of  property  under  those  drcumstanoes,  .that  is  always 
afforded  against  her  husband,  claiming  property  in!  her 
right;  a  Court  of  Equity  in  the  former  case  not  even 
requiring  her  consent;  but  making  the  same  Decree 
upon  her  own  Bill  to  have  property,  settled  to  her 
separate  use,  tranisferred  to  her,  as  in  the  case  of  a 
•person  sui  juris  :  Chessh/n  v.  Smith  (98).  In  Hubne  t. 
Tenant  {99)  property,  settled  to  the  separate  use  of  a 
married  woman,  was  held  liable  to  bond  debts,  in  which 
jBhe  joined  her  husband,  without  imy  inquiry,  just  as  the 
property  of  a  person  sui  Juris. 

The  Master  pf  the  Rolls. 
I  do  not  much  like  the  purchase  of  this  atouity  after 
distinct  notice  received  from  the  trustee.    At  the  same 
time  it  is  a  question  to  be  considered,  whether  I' ahi 

therefore 

(M)  Ante,  Vol.  VIII,  183.      Seamm  v.  DuiU.  X,  MO:  r 
See   Rickards   v.   Chambers,         (99)  1  Bro.  C.  C  le. 

Vol.  XIV.  MM 
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dienfore  to  refuse  the  relief;  wber?^  if  I  do  refine  it, 
the  party  is  entirely  without  rem^xly* 

▲XKIII^  I        II     ir    I       III' 

The  Mastbr  of  the  Rolls. 
MwrA  iUr.         The  only  doubt  I  had  in  this  case  arose  out  of  Lord 

RoMskfVs  judgment  in  Mares  v.  Huish (100).  In  AMi 
ease  the  Bill  of  a  purchaser  of  ah  annuity  was  dismissed 
upon  the  ground,  that  he  bad  notice  from  the  trustee  of 
the  married  woman^  that  it  was  a  very  bad  and  in^pro- 
videni  bargain ;  and  that  he  never  would  give  hb  consent 
to  ilL  Here  the  purchaser  was  cautioned  against  maUif 
the  purchase  by  the  trustee  upon  the  ground^  that  the 
married  woman  had  expressed  great  reluctance  to  pledge 
or  part  with  her  separate  property  for  the  accommodation 
of  her  husband;  and  that,  if  he  did  purchase,  diejr 
never  would  pay.  Aoeorditag  to  the  opinion  of  Lord  Ro$$' 
bfn  in  Mores  v.  tivish  the  Court  ought  not  to  intorpose 
in  such  circumstances  for  the  purpose  of  »ving  effi^ot 
to  the  purchase :  but,  as  it  is  only  in  EUjuity  that  dK 
eontract  of  a  married  womaii  with  regard  to  her  separate 
property  can  be  at  all  enforced,  the  Court  must  of  ne- 
cessity decide  upon  its  validity.  The  Court  cannot  kaie 
the  purchaser  to  his  legal  remedy;  for  he  has  pone. 
Not  to  act  is  the  same  thing  in  effect  as  setting  aside 
the  contract.  I  do  not  know,  how  I  can  say,  he  ougiit 
to  have  no  remedy  of  any  kind,  exeqpt  upon  the  ground, 
that  there  is  no  vaBd  contract.  In  some  cases  Lord  Thsr- 
low  with  extreme  reluctance  acted  for  the  purpose  of 
giving  effect  to  the  improvident  engagem^t,  into  wUck 
the  wife  had  entered ;  but  did  not  think  himself  at 
liberty  to  say,  the  Court  would  not  at  all  interpose, 
where  the  subject  was  entirely  of  equitabb  juriadictioii. 

ff 

(100)  Anto,  Vol.  V,  098;  see  the  notei,  17,  094. 
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If  the  transaction  cannot  on  its  own  merits  be  iin«         IMS. 

peaehed,  I  do  not  see,  how  any  declamtion  by  the  trastee         v^"^ 

can  render  it  null  and  void*    Notwithstanding  Lord  Rois^  ^ 

lyn*e  doubt  the  established  doctrine  is,  that  a  married       Atkihs. 

woman  can  hind  her  separate  property  without  the  tnwH     A  married 

tees ;   unless  their  assent  is  rendered  necessary  by  the  ^^man  may 

instrument,  givioff  her  that  property.    Their  dissent  can-    "^      ®'  '*|?*' 
.1  nr*  1  r  .  .  "tc  property 

not  nave  aidy  ettect,  where  their  assent  is  not  necessary  ^  without  the 

and  their  declaration,  that  she  was  unwilling,  cannot  be  Trustees  -  un* 
evidence  of  the  fact,  that  she  parted  with  her  property  less  their  as- 
hy coercion^     If  upon  the  evidence  she  was  a  free  agent,  sent  is  render* 
and  understood  what  she  did,  the  Court,  I  think,  has  ^d  necessary 
no  choice ;  but  must  give  effect  to  her  contract    Unless  "^  ™  Instru- 

the  whole  of  the  attorney's  very  detailed  and  unc6ii-»  .  **^A.?^* 

her  that  pro- 
tradi^ted  evidence  be  dubeKeved,  she  did  cdnsent  to  p^^y. 

secure  an  annuity  out  of  her  separate  property  to  the 

extent  of  50/.  a  year ;  after  having  objected,  and  sue* 

cessfully  objected,  to  a  grant  of  00/.  a  year.    There  is 

nothing  in  the  evidence,   that  would  have  entided  me 

to  set  aside  the  contract,  if  she  had  filed  a  Bill  fi»  diat 

purpose.    The  consequence  is,  .that  I  must  enforce  the 

contract  upon  this  Plaintiff's  siiit.    At  the  same  time 

under  the  curcumstances,  in  which  he  thought  proper  to 

enter  into  this  bargain,  I  do  not  think  fit  to  give  hin^ 

the  costs  (1). 

(1)  Dallnac  v.  D^Uriae,  post,  Vol.  XVI^  116. 


Rolls. 
LOWES  p.  LUSH.  1808. 

Feb.  Uih. 
nnHE  Bill  prayed  a  specific  performance  of  an  agree-    An  act  of 

ment  by  the  Defendant  for  a  purchase  from  the  bankruptcy  a 

Plainti$  sufficient  ob- 
,  jectioD  to  title; 
without  shewing  a  debt,  upon  which  a  Commission ^could  issue. 

MM2 
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1806.  I^aintiff.  Under  the  uiual  reference  as  to  tbe  tide  an 
otgection  was  taken,  on  behalf  of  the  purchaser,  upon 
a  deed,  executed  by  the  Plaintiff  with  a  view  to  the  sale. 

Lush.  as  amounting  to  an  act  of  bankruptcy;  being  an  assign^ 
ment  of  all  his  effects.  Upon  that  ground  an  exception 
was  taken  by  the  Defendant  to  the  Master's  Report  in 
favour  of  the  title:  the  Phuntiff  in  his  ezaminatioD 
having  sworn,  that  he  owed  no  debt,  upon  which  a  Com- 
mission of  bankruptcy  could  issue. 

Sir  Samuel  RomiUy,  Mr.  Fanblanque,  and  Mr.  Oims, 
in  support  of  the  Exception. 
The  Court  will  not  compel  a  purchaser,  to  take  a 
doubtful  title (2);   as  this  must  now  be  by  the  eflfect 
of  the  deed,   that  has  been  executed.    It  is  sufficient 
'  for  a  purchaser  to  shew,  as  an  otgection  to  the  tide, 
that  an  act  of  bankruptcy  has  been  committed ;  without 
proceeding  to  shew,  that  there  was  a  debt,  upon  which 
a  Commission  might  have  issued ;  which  it  may  be  im- 
possible for  him  to  establish :  but  it  is  equally  impossible 
to  ascertain,    that   ther^  is  no  debt;    and,  when  the 
purchase,  has  been  completed,  a  creditor  may  come  fof- 
ward ;   whose  debt  nuiy  be  made  the  foundation  of  t 
(!ommis8ion.    The  assertion,  that  there  is  no  such  debt, 
rests  only  upon  the  evidence  of  the  vendor  himself. 

Mr.  Richards,  Mr.  Hart,  and  Mr.  Cooke,  for  the 
Plaintiff,  proposed  a  reference  to  inquire,  whether  theie 
was  any  debt,  upon  which  a  Commission  might  issue. 

Sir  Samuel  Romillif,  in  Reply,  said,  that  refeienee 
would  not  give  the  purchaser  security;  as  a  creditor  might 

poms 

(2)  Marhw  v.  Smith,  2  P.  565,  and  the  note,  507.  Sftef 
WUL  108.  Cooper  v.  Denne,  field  v.  Lord  Mufyrave,  II, 
4  Bro.  C.  C.  ao.  Ante,  Vol.  I,      626.    Boake  v.  Kidd.  V.  647. 
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£ome  forward  at  a  future  time ;  and  would  not  be  boiiiid»         .IMft. 
as  in  the  case  of  an  advertisement  for  creditor^  to  come 
in  under  a  Decree. 


The  Master  of  the  Rolls. 
I  take  all  the  parties  to  be  equally  innocent.    They 
were  under  a  common  mistake  as  to  the  proper  mode  of 
carrying  into  execution  their  common  purpose.     In  en- 
deavouring to  effect  it  a  deed  has  been  executed ;  which 
according  to  the  determinations  operates  as  an  Act  of 
Bankruptcy.    If  a  trader  has  committed  an  Act  of  Bank* 
ruptcy,  a  very  serious  question  arises,  whether  the  Court 
will  oblige  the  purchaser  to  take  the  title  from  him  "upon 
the  mere  possibility,   that  the  Act  of  Bankruptcy  may 
never  produce   any  effect.     Many  Acts  of  Bankruptcy 
ha,ve    been    committed  without   any  consequences    from 
them,    by  which  a  purchaser  could   be  affected :    bu^ 
until  the  time  fixed  fay  the  Act  of  Parliament  has  eid-* 
pired,  it  is  extremely  difficult  to  give  him  any  assurance, 
that  he  has  got  an  available  title :  not  merely  a  market- 
able title ;   but  one,  which  he  can  take  with  reasonable 
safety,  ^ 

Then  the  question  is,  whether  by  the  means  proposed 
this  purchaser  would  arrive  at  that  certainty.  If  the 
Plaintiff  can  with  precision  ascertain,  that  there  is  no 
creditor,  who  can  take  out  a  Commission,  there  is  an  end 
of  the  force  of  the  objection :  but  the  difficulty  is,  by 
what  process  that  can  be  ascertained.  It  is  truly  stated, 
that  even  under  a  reference  to  inquire,  what  debts  were 
owing  by  the  Plaiqtiff  at  the  time,  when  he  executed  Ibis 
deed,  a  report,  that  there  were  none,  would  not  give 
such  an  assurance.  What  obligation  is  there  upon  any. 
creditor  to  come  in  before  the  Master :  how  by  not  coming 
in  wopld  he  be  barred  from  the  remedy,  which  the  Law 
gives  him,  by  taking  out  a  Commission  I  A  report,  then, 

that 


Lowss 

LVSH. 


s&o 


.1808. 


Lowtts 
Lush. 
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Aut  no  creditor  had  appeared  upon  the  advertisment, 
ircmld  tiot  give  security  to  the  title. 

• 

Therefore,  though  it  is  very  unfortunate  for  this  Plain- 
tiff, who  has  entered  into  a  fair  agreendent,  yet  it  would 
be  as  hard  on  the  other  hand,  that  the  purchaser  shodd 
be  obliged  to  take  a  title,  which  the  Court  cannot  war- 
I'ant  to  him. 


The  Exception  was  allowed;  and  the  Bill  dismissed  (S). 
\^  See  FranUin  v.  Lord  Bwumlow:  the  next  case. 


Rolls. 
1800. 
March  11th. 
An  Act   of 
Bankmptcy, 
and  a  Docket 


FRANKLIN  r.  Lord  BROWNLOW. 


nPHE  object  of  this  Bill  was  to   obtain  the    specific 

performance  of  an  agi^ement,  by  the  Defendantii 

devisees  in  trust,  to  sell,  to  the  Plaintiffs  a  real  estate  in 

struck,  though  ^^  ^^         ^f  Lincoln  for  «0,000/.     By  the   articles  of 

no  Commission 

issued    a  saf-  ^'g^®^®"**  dated  the  16th  of  Juh/,  1809,  10001.  was  to 

ficient  objec-  be  paid  down  on  the  execution  of  the  articles:  the  eon- 
tion  to  a  Bill  i^ance  wad  to  be  made  oii  the  6th  of  AprU  next: 
for  specific  10,000/.  was  to  remain  oh  mortgage  of  die  estate  for 
performance  of  five  years  at  the  option  of  the  Plaintiffs ;  with  liberty  to 
aprovioas  con-  p^y  ^j^^^  ^^^^  within  that  period  by  indtahiients,  not  imdcr 
Sal  f  ^  ^000/.,  upon  two  monthly  notice;  tod  the  siimof  900QL 
estate  to  the  ^**  *^  ^  P^^  ^"  *^®  ^*^  <)t  April  next  \  at  which  time 
Plaintiff;  in  *^®  Plaintiffs  were  to  have  possession, 
a  case  even,  •*^*** 

where  part  of  the  mdaey  had  been  paid ;  ind  sub-contracts  for  Sale  of 
part  entered  int<^.  by  the  Plaintiff ;  and  the  DefendanU  had  agreed  to 
convey  accordingly* 
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The  D«feiida&t8  declined  to  perfonii  tlds  Bgreement         ItM 
under  the  Mowing  circunutances.    The  Plaintifiii  paid         ^'^g.db 
the  snm  of  1000/. ;   and  made  farther  payments  on  ac«  ^^ 

count  of  the  purcha^e^  to  the  amount^  including  that  wan,  t-Mi 

of  between  6000/.  and  6000/.  About  the  end  of  the  BiMwi^utWi, 
year  1803  the  Plaintifis  agreed  to  sell  part  of  the  estate 
to  another  person  for  7000/.;  and  in, March  \SM  they 
contracted  to  sell  another  part  for  4000/.;  and  the  De^ 
fendants  agreed  to  convey  to  those  purchasers  accord- 
ingly^  and  to  permit  part  of  their  purchase-money  to 
remain  upon  mortgage,  withoift  prejudice  to  the  original 
contract  between  the  Plaintiffii  and  the  Defendants.  The 
convfeyances  were  not  made ;  the  Phdntiffli  and  one  of 
the  new  purchasers  not  being  prepared  with  their  money. 
In  October,  1804,  in  consequence  of  the  apj^catiOn  of 
the  Plaintiffs  the  conveyances  were  prepared ;  and  a  day 
was  appointed  for  execution ;  previously  to  which  they 
were  sent  to  Lord  Braumhw  in  London,  and  executed 
by  him.  A  day  or  two  previous  td  the  day,  appointed 
for  execution,  WiUingham  Franklin,  the  father,  informed 
the  Defendant's  Solicitor,  that  the  embarrassments  of  the 
Plaintiffs  had  increased  very  much ;  that  th^  Othet  FlaiiH 
tiff,  Thomas  Adam  FrankUn,  had  been  arrested,  and  Wit' 
Ufigham  FrankUn  WAS  in  danger  of  being  arrested;  and 
they  were  therefore  unable  to  complete  the  oontracft.  Ili 
consequence  of  this  the  seal  of  Lord  Brownkm  Waa 
taken  from  the  conveyances;  and  they  were  not  fi^- 
ther  proceeded  in.  WiUingham  Franktin  about  the 
$ame  time  assigned  all  his  property,  both  real  and  per- 
sonal, to  tmstees  fdr  the  benefit  of  his  creditom;  and 
in  April,  1806,  a  Commission  of  Bankruptcy  issued 
against  him ;  but  was  not  opened !  the  debt  of  die  pe-* 
iitioning  creditor  being  satisfied.  A  Docket  was  also 
struck  against  both  the  father  and  the  son:  but  no 
Commission  issued. 

The 
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fSMi  The  Bill  admitted,  that  the  PlaiDitifi  woe  aome  time 

jf   "^^"^         ^o  in  trade;  and  their  affairs  became  embanrasBed  by 

p^  the  /allure  of  some  persons,  with  whom  they  were  coiir 

t^rd  cemed;  but  stated,  that  no  Commission  of  Bankmpfeqr 

BROWMU>Wr   had  issued ;  and  they  had .  some  time  retired  firom  trade; 

and  had  discharged  all  the  debts,  due  by  them  dorhqf 
the  time  they  were  in  trade,  except  one;  which  wim 
amply  secured  by  mortgage ;  and  they  insisted,  admit- 
ting, that  an  Act  of  Bankruptcy  had  been  committed, 
yet,  unless  a  Commission  had  actually  issued,  and  beea 
opened,  the  Defendants  Cbuld  not  make  the  objectkn, 
and  under  all  the  circumstances  the  Plaintifia  were  esh 
tided  to  a  specific  performance.  Upon  the  death  xif 
Franklin,  the  son,  appointing  his  £Either  his  devisee  and 
executor,  a  supplemental  Bill  was  filed. 

Mr.  Hart  and  Mr^  CuUen,  for  the  Plaintifl^ 
There  are  only  two  6ases,  having  any  considerable  ana» 
logy  to  this:  Foster  v.  Allanson{4f\  and  a  case,  lately 
decided  here;  Lowes  y.  Lush {5)»  In  the  former  the 
distinction  was  acknowledged  between  a  voluntary  p^y* 
ment,  with  notice  of  an  Act  of  Bankruptcy,  and  4 
payment  under  the  judgment  of  a  Court  of  Law ;  uA 
it  was  held,  that  in  the  latter  case  the  money,  though 
paid  with  notice  of  the  Act.  of  Bankruptcy,  could 
not  be  recovered  by  the  assijpees.  The  principle  d 
that  case  will  support  the  execution  of  a  fiur  contract 
vnder  these  circumstances.  The  Decree  of  this  Cooit» 
giving  the  Plaintiff  a  title  to  the  estate,  for  which  he  htt 
contracted,  will  at  the  same  time  compel  him  to  pty  tbflt 
money :  a  compulsory  judgment  upon  him,  at  the  sane 
time  that  he  is  decreed  to  part  with  the  eatate^  to  jpvf. 

the 

* 

......  ■    -        .  ■ 

(4)  2  Term  Rep.  470. 

(6)  Ante :  the  preceding  case. 
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the  price;  which  payment  cannot  be  oveE-reached  by  a         1806. 

subsequent  Commission  of  Bankruptcy.    The  assignees     p  ^"^""^ 

could  not  possibly  claim  both  the  money  and  the  estate.  9. 

The  Decree  is  in  effect  reciprocaL  Lord 

Bbownlow. 

The  case  of  Lowes  v.  Lush  was  directly  the  converse 
of  this ;  and  was  determined  upon  a  principle,  that  will 
not  apply.  The  Bill  was  by  the  vendor;  alid  was  resisted 
by  the  vendee  upon  the  ground,  that  the  deed,  executed 
by  the  vendor  with  a  view  to  perform  the  contract,  was 
an  act  of  bankruptcy.  It  did  not  appear,  that  there  was 
any  debt,  that  could  be  the  foundation  of  a  Commission: 
but  the  Court  ■  refused  to  enforce  the  contract  upon  this 
ground;  that  a  purchaser  means  to  acquire  an  estate, 
which  he  may  dispose  of  with  the  same  facility  as  he 
acquired  it :  and  he  ought  not  to  be  compelled  to  part 
with  his  money,  and  take  an  estate  under  such  circum- 
stances ;  with  a  difficulty,  inherent  in  the  title ;  rendering 
it  not  marketable ;  though  he  might  have  been  protected 
by  the  judgment  of  the  Court. 

A  bankrupt  is  competent  to  act,  so  as  to  bind  his  as* 
signees,  for  some  purposes :  as,  to  recover  debts :  Cary 
F.  Crisp  (6):  to  indorse  a  BiU,  pursuant  to  a  prior  con- 
tract ( 7 ) :  to  deliver  a  BQl  of  lading  under  a  prior  agree* 
ment:  Lempriere  y.  Pasley  (8). 

Sir  Samuel  RamsUffi  Mr.  Jjcach,  and  Mr.  Wing/ield, 
for  the  Defendants.  * 

If  these  devisees  in  trust  should  execute  this  contract 
without  a  Decree,  and  a  Comnussion  should  afterwards 
issue  upon  an  act  of  bankruptcy,  previous  to  the  pay-^ 
*  ment  of  the  money,  the  assignees  would  have  a  clear      [  ^55if  ] 
right  to  recover  the  money;  and  the  Defendants  could 

not 

(6)  Salk.  108.  500 ;  8th  edit.  508. 

(7)  1   Cooke's  Bank.    Law,         (8)  2  Term  Hep.  485. 
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I'ltAMKUN 

V. 

lord 


Aot  get  back  the  estate.  The  late  Act  of  ParUaanent  (9) 
unfortunately  would  not  protect  them ;  the  docket  struck 
having  the  effect  of  notice*  Then  what  protection  wiB 
they  have  irom  the  Decree  of  this  Court ;  directing  them 
BAbWFLbW.   to  convey  the  estate ;  the  Plaintiff  paying  them.    The 

case,  referred  to,  was  a  case  of  payment  under  legal 
process*  It  is  Surprising,  that  any  question  could  be 
made  upon  that :  how  the  same  debt  could  be  twice  re* 
covered.  No  Commission  befaig  issued,  what  defene 
could  be  made  ?  But  has  it  ever  been  held,  that  a  tun, 
recovered  from  a  bankrupt,  could  be  retained  against  the 
assignees?  It  is  clearly  settled,  that  effects,  levied  under 
an  execution,  cannot  be  held  against  a  prior  act  of  bank- 
ruptcy  ( 10).  The  Decree  would  be,  that  the  Defendanti 
should  convey :  the  direction  as  to  the  payment  of  the 
money  is  only  the  just  condition,  annexed  by  the  Court 
to  that  conveyance.  There  can  be  no  distinction  there- 
fore between  a  voluntary  payment  and  payment  under  a 
Decree :  the  one,  being  received  with  notice  of  an  ad 
of  bankruptcy,  cannot  be  retained  more  than  the  other: 
the  Commission  and  assignment  clearly  devesting  the  pro- 
perty; 


(9)  SUt40(?eo.III.c.l35. 
That  claase  is  repealed  by  the 
subsequent  Act,  49  Geo.  lit. 
^  121 ;  which  Is  followed  by 
6  Geo.  IV.  c.  16.  «.83. 

(10)  The  question  between 
an  Execatioh  and  an  Act  of 
bankruptcy,  on  the  same 
day,  does  pot  appear  td  have 
occurred  before  the  case  JEtf 
parte  D'Obree  and  Le  Mesu- 
rier.  Ante,  Vol.  VIII,  82 ; 
wbich  was  determined  upon 
the  actual  priority  of  time 
by  a  fraction  of  the  day. 
An  instance  has    »iucc  oc- 


curred (Commission  i^;aiait 
Spencer,  Aprils  1M9  )  of  aa 
Execntion  on  tho  same  day, 
but  two  or  three  hours  aftor 
the  Act  of  bankruptcy ;  aod 
the  Execution  was  with- 
drawn. 

See  the  fractioa  •f  a  day 
in  bankruptcy  for  another 
purpose  in  Wydawu^^  Can, 
ante,  80.  1  Fet.  4*  Bea.  54. 
But  our  Law  rejects  fractioDS 
of  a  day  more  generally  thaa 
the  Civil  Law :  post,  Vol.  XV. 
257. 
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perty ;  and  avoiding  by  relation  all  acts  of  the  bankrupt ; 
-who  becomes  incapable  of  paying  or  receiving  money,  or 
transferring  properly;  except  so  far  as  the  general  in- 
•capacity,  originally  created,  has  been  partiaDy  relaxed  in 
particular  instances  by  subsequent  Statutes. 


fi55 


18011. 


Franklin 

V, 

Lord 
BaowNLow. 


The  representation  of  this  Bill  is,  that  the  Plaintiff  has 
rendered  himself  unable  by  law  to  perform  the  contract; 
and  therefore  desires  a  Court  of  Equity  to  enable  him  to 
<lo  so.  The  case  of  Faster  v.  AUoMon  (II)  proceeds  upon 
the  principle  of  necessity :  the  interest  of  the  creditoriB, 
if  a  Commission  ever  should  issue,  requiring,  that  th6 
debt  should  be  recovered.  The  indorsement  of  a  Bill  by 
the  bankrupt  under  a  previous  agreement  is  no  morie  than 
the  assignees  would  have  been  compelled  to  do;  and  the 
ease  of  Lempriere  v.  Pasley  ( 13)  is  distinguished  in  the 
same  manner :  the  transfer  being  valid  in  equity,  though 
not  at  law,  the  assignees  would  have  been  compelled  to 
deliver  the  biU  of  lading.  The  case  of  Lowes  v.  Itush  ( 13 ) 
has  decided,  that  a  J>ankrupt  vendor  cannot  give  a  title 
to  the  estate :  then  how  can  he  give  a  title  to  the  money  ? 
In  the  event  of  a  Commission  it  would  be  equally  impos- 
sible to  retain  the  money  in  the  one  case,  as  the  estate 
in  the  other. 


Mr.  Harti  in  Reply. 
There  is  certainly  no  authority,  directly  applicable  to 
these  circumstances :  but  upon  the  general  principle,  that 
what  is  agreed  to  be  done  is  in  Equity  considered  as  ac- 
tually done,  this  contract  miist  be  permitted  to  proceed ; 
having  been  executefl  by  persons,  competent  at  the  time  x 
no  suspicion  existing  of  an  act  of  bankruptcy  previous 
to .  that  time,  when  in  the  contemplation  ibS  a  Court  of 

Equity 


(11)  2  rem /2ep.  479. 

(12)  2  Term  Rep.  485. 


(13)  Ante:  the  preceding 
case. 
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1808.         Eqtiity  the  conversion  was  complete.    The  inconTeniaai 
^  ^**^  effect  of  refusitifir  to  execute  this  contract  must  be  con- 

Pa  AM  KLIN 

^^  sidered :  part  of  the  mcmey  having  the^it  paid :  part  le- 

liQrd  maining  upon  mortgage:  sub-contracts  having  been  eih 

.Browmlow.   tered  into  by  the  Plaintifls;  and  the  Defendants  having 

agreed  to  convey  accordingly.  A  docket  might  be  struck 
by  some  friend  pf  the  mortgagee  for  the  purpose  of  pre- 
venting the  account  and  redemption.  If  the  Plaintiff 
cannot  have  the  benefit  of  his  contract,  by  what  means 
is  he  to  recover  the  money  he  has  paid  ?  He  cannot  re* 
cover  damages  in  Assumpsit  for  non-performance  of  thd 
contract ;  not  having  put  himself  in  a  situation  to  perfimn 
it.  by  the  day.  The  Defendants  cannot  safely  jMiy  bad 
thje  money >  received  by  them  under  a  legal  contract 
previous  to  any  act  of  bankruptcy.  In  the  event  of  t 
Commission  they  would  have  no  protection  against  the 
assignees^  insisting  upon  the  performance  of  the  ccmtrac^ 
and  claiming  the  estate.  In  Lowes  v.  Lush  no  mischief 
could  arise  from  leaving  the  partiesi  as  they  were»  widi 
the  contract  unexecuted.  • 

The  Master  of  the  Rolls. 
The  relation  of  the  assignment  to  the  act  of  bank- 
rbptcy  is  in  many  cases  productive  of  great  inconvenience: 
but  that  is  for  the  Legislature,  not  a  Court  of  Justice,  to 
remedy.  A  mutual  contract  remaining  unexecuted,  it  cm 
be  carried  into  execution  only  by  acts  to  be  done  on 
each  side:  the  one  party  must  pay  the  money  r  the  other 
must  convey  the  estate.  It  is  admitted,  that  one  party  is 
become  disabled  ttoxa  effectually  performing  his  part  of 
the  contract^  for  it  is  not  contended,^  that  without  coming 
to  a  ,Court  of  Equity  the  contract  could  safely  be  carried 
into  execution.  The  purpose/ for  which  the  Flamtiff 
does  come  into  Equity,  is,  not  to  compel  an  luiwiDiiig 
party  to  carry  into  execution  a  contract,*  which  without 

CQuipulsion  he  ought  to  have  executed,  but  in  effect|  as 

»      •  •  •   • 


J 


Franklin 

V, 
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lias  been  stated,  to  give  the  ability  to  a  party,  otherwise         1808. 

disabled,  to  carry  that  contract  into  execution.    The  ar- 

Ifument  for  such  interference  turns  in  a  circle:  it  is  said, 

the  Court  will  compel  the  party  to  execute  the  contract ;  Lord 

because  it  cah  afterwards  by  its  interposition  protect  him;    Brownlow; 

and  that  it  will  at  a  subsequent  period  protect  him;  be* 

cause  it  has  interfered  to  compel  him  to  execute. 

The  Court  is  in  the  same  situation,  whether  the  vendor 
or  the  vendee  applies  for  execution  of  the  contract.  The 
ground,  upon  which  out  of  doors  the  Defendants  could 
have  refused,  is,  that  the  Plaintiff  could  not  give  them 
money,  which  they  could  be  certain  of  being  able  to  keep ; 
as  ultimately  it  may  turn  out  to  be  the  money  of  the  as- 
signees. Upon  that  ground  I  refused  to  execute  the  con- 
tract in  the  case  o(  Lowes  v.  Lush  {I4f).  There  was  no 
defect  in  the  title,  properly  speaking :  but  my  opinion 
was,  that  the  party  could  not  give  the  estate ;  as  ulti- 
mlitely  it  might  not  be  his,  but  the  estate  of  the  assig- 
nees. There  is  just  the  same  inability  to  give  a  secure 
title  to  the  money,  as  there  was  in  that  instance  to  give 
a  secure  title  to  the  land. 

.   The  case  stated,   of  an  action  for  recovery  of  a  sum     Action  Kes 
of  money,  is  extremely  different:  and,  for  the  reasons,  feradobt^not-' 
stated  by  Mr.  Leach,  whofly  inappKcable.    There  it  is  ^*^^^/^*2k> 
impossible  for  the  Court  to  refuse  to  compel  payment  of  ««,j|«y  u-*  ^i,^ 
money,  which  must  remain  in  the  hands  of  the  debtor,  PiaidUflr:'  no  - 
unless  the  party,  who,  though  he  has  committed  an  act  of  Commissioti     ' 
bankruptcy,  is  at  the  time  the  only  creditor,  can  recover  having  isstted, ' 
it.    No  one  else  could  reiKiver  it.    There'  is  no  assignee. 
The  money  must  therefore  be  lost,  unless  that  person  be 
permitted  to  sue  for  it;  and,  when  the  debtor  has  been 
compelled  to  pay  it  to  one,  he  cannot  afterwards  be  com-  .  : , 

pelled  •     .  r 

(14)  Ante,  the  preceding  case ;  see  the  references  in  the 
note,  548. 
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1805.         pelled  to  pay  it  to  another.    There  ia  no  such  neceeeifty  fiir 

'"'^^^  interfering  to  compel  the  eitecution  of  mn  unexecuted 

^^^o,*^"^     contract ;  as.  the  only  consequence  of  not  executing  it  is# 

I«ord  that  the  parties  remain  in  the  same  aitoation^  as  if  tiie 

Bbownlow.  contract  had  never  been  entered  into;  which  is  always 

the  case,  where  one  party  is  unable  from  any  circumstance 
to  perform  it. 

I  see  all  the  inconvenience,  that  may  result  firom  this 
decision :  but  it  is  not  for  me  to  apply  a  remedy.  '  I  must 
dismiss  thd  Bill ;  unless  upon  farther  consideration  I  see 
reason  to  alter  my  opinion. 


This  case  was  not  mentioned  again. 


LYDDON  r.  LYDDON. 


Rolls. 

1808. 

Feb.  19M. 

March  21st. 

Tjmst  term,  by  n  Y  indentures  of  lease  and  releaae,  dated  die  lOth 
Marriage  Set-         and  llth  of  November,  1777,  previous  to  the  msr- 

tlement,  wit^  ^j^^  ^f  /Io6^/  Lffddan  the  younger,  and  Ann    WUkf 
oat  Im^ach.  ^^^^ 

ment  of  Waste, 

immediately  expectant  upon  the  father's  death,  subject  to  a  joiutare  to  the 
mother,  by  Sale  or  Mortgage,  Benta  and  Profits,  or  by  any  other  ways 
and,  means  to  raise  Portions  for  younger  children,  at  twenty-one,  if  after 
the  death  of  both  parents,  and  by  such  ways  and  means  as' the  Tmatees 
think  fit  to  raise  Interest  for  maintenance,  until  the  Portions  shall  re- 
spectively become  payable :  if  the  i^msinder-man  should  pay  the  Por- 
tions and  the  Interest,  or  if  there  should  be  no  younger  child,  the  Term 
or  so  much  as  should  remain  unsold,  to  attend  the  Inheritance ;  which 
was  limited  in  the  usual  way. 

Interest  due  from  the  death  of  the  father,  in  the  minority  of  all  the 
children ;  and  the  wife  surviving. 


LyddoIt 
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tombcy  iii  consideration  of  the  marriage,  and  a  portion  of  1808, 
800/.  and  for  making  some  settlement  on  and  provision 
for  Robert  Lyddon^  the  son,  and  his  intended  wife,  and 
the  issue  ojT  the  marriage,  Robert  Lyddon^  the  father,  Ltddoji. 
conveyed  io  trustees  and  their  heirs  certain  estates,  to  the 
uses  and  upon  the  trusts,  after  declared :  viz.  ( subject, 
as  to  some  timber,  to  a  term  of  ninety-nine  years,  for 
Robert  Lyddon^  the  father,  if  he  should  so  long  live, 
without  impeachment'  of  waste,)  to  the  use  of  Robert 
Lyddon  the  younger,  for  life,  without  impeachment  of 
waste ;  with  remainder  to  trustees  to  preserve  contingent 
remainders;  and  after  the  decease  of  Robert  Lyddon 
the  younger,  and  subject  to  the  said  term  of  ninety-nine 
years,  determinable,  as  aforesaid,  living  the  said  Afm 
WMycombe,  then  to  the  use,  intent,  and  purpose,  that  the 
trustees  and  their  heirs  should  yearly  during  her  life  out 
of  the  rents  and  profits  raise  and  pay  an  annuity  of  45/. 
for  her  use  for  life,  in  full  for  her  jointure  and  in  bar 
of  dower ;  and,  subject  to  the  said  annuity  and  the  said 
term  of  ninety-nine  years,  to  the  use  of  the  trustees^ 
their  executors,  &c.  for  five  hutidred  years,  without  im^ 
peachment  of  waste ;  and  firom  and  after  the  expiration  or 
other  sooner  determination  thereof,  and  subject  thereto 
and  to  the  said  annuity  and  term  of  ninety-nine  years,  to 
the  first  and  other  sons  of  the  marriage ;  with  remainders 
over,  and  the  ultimate  remainder  to,  the  right  heirs  of 
Robert  Lyddon  the  elder. 

The  trusts  of  the  term  of  five  hundred  years  we're 
thus  declared,  in  ce^ae  Robert  Lyddon  the  youngef  shall 
happen  to  have  issue  begotten  on  the  body  of  Ann  Withy'* 
combe  any  younger  child  or  children,  to  wit,  any  other 
child  or  children  besides  an  eldest  or  ody  son,  be  they 
son  or  sons,  daughter  or  daughters  bom  or  to  be  born  iif 
the  life-time  or  after  the  death  of  Robert  Lyddon  the 
younger,  that  then  the  trustees,    their  executors,  &c« 

do 
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do  and  shall  at  any  time  or  times  after  die  decease  cff 
Robert  Lyddon  the  younger  and  Aim  Withyeambe^  his 
intended  wife,  but  not  before  by  lease  or  leskses  fiir 
ninety-nine  years  determinable  upon  one,  two^  or  three 
olives,  or  by  sale  or  sales,  mortgage  or  mortgages,,  of 
the  said  premises  or  any  part  thereof  for  the  said  term 
of  five  hundred  years  or  any  part  thereof  and  by  and 
with  the  rents  and  profits  in  the  mean  time  until  soek 
lease,  &c«  shall  be  executed,  or  by  any  other  ways  and 
means,  as  the  trustees,  their  executors,  &c*  shall  think 
fi^  levy  and  raise  the  full  sum  of  500L  for  die  portion 
or  portions  of  such  younger  child  or  diildren  to  be 
equaUy  divided  between  them,  if  more  than  one  share  and 
share  alike  without  any  preference  or  distinction  of  age 
or  sex  when  and  as  they  shall  respectively  attain  their 
respective  ages  of  twenty-one  years;  and  in  case*  there 
shall  happen  to  be  but  one  such  youngier  child  of  the  said 
intended  marriage  then  upon  trust  to  pay  the  said  sum 
of  500/*  unto  such  only  younger  child  when  he  or  die 
shall  attain  his  or  her  age  of  twetity-one. years  -in  case 
such  age  or  ages  shall  happen  after  the  deaths  of  the 
'BBid  Robert  Lyddon  the  younger  nnd  AnnWithycombe; 
otherwise  within  six  calendar  months  after  the  deaA  of 
the  survivor  of  them ;  and  upon  thb  ferther  truat ;  thsl 
the  said  trustees,  their  executors,  &c.  shall  and  do  by 
such  ways  and  means  as  they  shall  think  fit  raise  and  lery 
interest  for  the  said  500/.  after  the  rate  of  4^  for  eadi 
100^  by  the  year  for  the  maintenance  and  education 
of  such  younger  child  or  children  until  his,  her^  or  dieir, 
respective  portion  or  portions  shaU  respectively  beocnne 
due  and  payable  according  to  the  true  intent  and  meankig 
of  these  presents :  provided  that  if  the  j>er3on  or  persons, 
to  whom  the  next  and  immediate  estate,  for  the  time 
being  expectant  upon  the  determination  of  die  said  terms 
of  five  hundred  years  ^nd  ninety-nine  years  shaU  by  vir- 
tue of- these  presents  belong,  shall-  pay  unto  -such  yoonger 
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child  or  chOdcesti  be  they  son.  or  boob,  &c.  the  said  fall 
sum  of  500/.  and  the  inteitst  'thereof  for  nxaintenance. 
and  education,  wUch  according  to  the  true  and  genuine 
meahiii^  and  construction  of  these  presents  is  and  are 
to  be  levied,  raised  and  paid,  as  aforesaid,  or  if  there- 
ahall  be  no  such  younger  child  or  children,  who  shall 
live  to  be  entitled  unto  such  portion  or  portions,  aft- 
aforesaid,  then  in  either  of  the.  cases  respectively  bap*^ 
pening  the  term  or  s6  much  thereof  as  shall  then  re- 
main unsold  and  undisposed  of  Tor  the  purposes  afofei^ 
said  shall  from  thenceforth  attend  upon  the  ireehold  .aiid 
inheritance,  any  thing  herein  contained  to  the  contrar3r 
DOtwithstandinff. 


3808. 


LTDDOii^ 

Ltd DON. 


There  were  five  diildren  of  the  marriage ;  of  whotin 
three  oiily,  Robert ^  William^  and  Jb/i/f,  attained  the.  age 
of  twenty-one.  Robert  Lyddim,  the  grandfather,  died 
in  1788 :  Robert  Lyddon  the  father  in  1786 ;  and  Ann 
I^yddon  in  1805.  WUlkm  Lyddon  attained,  the  age  of 
twenty-one  on  the  14th  of  December^  I8Q3 ;  and  John 
Lyddon  on  the  3d  oiJtdy,  1804.  The  BQl  was  filed  by 
WiUiam  Lyddon {  praying,  that  the  50OL  may  be. raided  ; 
with  interest  from  the  death  of  the  father* 


Sir  Samuel.  RomiUy^  and  Miw  Wingfieldt  for  the 
Plaintiff^:  Mr.  LeacA,*  fbr  the  other  younger  son. 
Upon  the  question,  whether  the  younger  children  are 
not  entitled  to  interest  upon  their  portions  from  the  d^ath 
of  their  father,  though  the  prinaipal  could.not  be  rabed 
before  the  death  of  the  mother,  it  is  not  necessaiy  in  thi^ 
case  to  cite  the  numerous  authorities,,  which  are  all  re- 
ferred*to  in  the  last  case  upon  this  subject,  Codringion  v. 
Lord  Foley  ( l6) ;  'that,. though  jcumger  children  may  not' 

(15)  Ante,  Vol.  VI,  364;      Dtnc(mh,lP.Witi:\b%JUiA 
see    the    refereDces    there  :      the  note,  ante,  Vol.  II,  4B1. 
Mr.  Gke's  note  to  Butler  v. 

Vol.  XIV.  N  N 
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ht  entitled  to  have  tkeir  portions  until  a  fiitiire  time/  tliey 
may  luiTe  interest  upon  thbifc  portions  from  the  tunei  «t 
which  they  are  considered  payable,  witfi  referenoe  to  tlie 
character  of  the  person,  not  to*  the  ciromnstances  of  Ab 
estate:  the  two  points,  to  which  upon  ^s  subject  the 

• 

attention  of  the  Court  has  been  jiarticularly  directed. 
This  case  has  a  ground  foe  interest,  independent  of  that 
general  doctrine :  viz.  an  express  prorision,  that  intmst 
shall  be*  raised  for  their  maintenance  and  education.  The 
{lither  of  these  younger  children'  died  in  1786 :  fron 
which  time  they  were  in  a  state  of  minority,  lequiriBg 
maintenance ;  the  one  until  18Q2 :  the  other  xmtil  1801 
Can  it  be  supposed,  that  dimng  that  period^  and  &rtiicr, 
until  'the  death  of  the  widow,  they  were  to  continue  des- 
titute ?  This  is  not  the  difficult  case  of  a  rerersioDarj 
term.  The .  term  is  immediate  upon  the  death  of  the 
fhdier,  •  subject  only  to  the  annuity  to  the  widow.  For 
what  purpose,  except  to  answer  the  express  provisioB  tat 
maintenatice,  was  the  teem  to  take  effect  upon  the  desA 
of  the  &tfaer:  the. capital  not  being  te  be  raised  -und 
titet  the  death  of  the  mother ;  who  has  only  a  limitdl 
annqlity?  The  ii^ienee  from  the  reason  and  nature  of 
the  provision,  combined  with  the  express  termB-  of  iliii' 

• 

setdement,  makes  any  other  construction  impossible ;  snd 
prevents  the  difficulty,  1^  which  the  Court  has  been 
frequentiy  pres.sed  in  these'  dues. 


Mr.  lUokanU,  Mr.  Hafi^  and  Mr.  Bell,  for  the  De- 
fisudant,  dM  eldest  son. 
.  The  true  oonstruction  of  this-  settlement  must  be,  dot 
interest  is  due  only  from  the  death  of  the  motiier.  h- 
terest  is  not  psyable,  unless  tiie  diildren  survive  bodi 
parents.  At  the  destii  of  the  motiier,  the  eatale  bcfaf 
discharged  from^her  annuity,  a  fimd  for  tiie  maintensnee 
Until  that  event  it  was  supposed  the  chiBRB 
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would  be  Vnaintained  by  ber.  The  ai^ument  (ot  mwi- 
tenance  out  of  this  term  previously  supposes  a  power  of 
sale  during  the  mother's  life ;  which  must .  have  been 
subject  to  her  interest:  but  no  atuch  power  is  glanced  aU 
The  rdle  is  correctly  stated  by  the  Lord  ChaneeUor  {16) 
in  Vodrington  v.  Lord  Foley;  adopting  the  opinion  of 
Lord  Cowper  and  I^rd  Talbot ;  that  it  must  depend 
upon  the  particular  penning  of  the  trust  and  the  inten- 
tion of  th.e  instrument ;  that  the  Coiirt  ought  not  to  be 
eager  to  lay  hold  of  circumstances ;  but  ought  to  hold 
an  equal  mind;  and  that  it  cannot  be  correctly  stated^ 
as  it  appears  in  Stanley  ▼•  Stanley  ( 17 ),  thiat  very  sttiaU 
grounds  are  sufficient.  Taking  the  rule:then  to  depend' 
upon  the  intention  of  the  parties,  the'  pj^od  at  Which 
the  trustees  iEire  (o  avail  themselves  of  this  term,  for 
tbe  purpose  of  raising  isny*  thing  out  of  the.  estate,  is 
clearly  prescribed  by  this  settlement  in  terms  prohibitoi'yt 
as  well  as  positive.  Under  the  provision,  that,  if  the 
remainder-man  should  pay  off  the  portions  with  the  ii^- 
terest  due,  or  if  there  should  be  no  70unger  child,  who 
should  live  to  be  entided,  the  term  should  attend  the 
inheritance,  a-  case  might  have  happened,  in  which  the 
remainder-man  would  have  had  neither  principal'  nor  in« 
terest  to  pay. 
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Sir  Samuel  RomiUy,  in  Reply: 
Courts  of  justice  have  always  put  different  construe-* 
tions'^upon  a  pi^ovision  by  a  father  for  his  child,  and  a 
provision,  made  by  any  otiier  person :  a  pruncipk^  that 
has  prevailed  to  the  extent  even  of  giving  different  senses 
to  the  ^ame  words,  in  the  same  instrument.  The  reason 
is,  that  the  Court  takes  into  consideration,  that  a  fiidier 
must*  intend  to  discharge  the  moral  obligation  to  provide 
maintenance  for  his  child  for  the  whole  time,   during 

■    ,  which 

(10)  Ante,  Vol.  X,  379.    .  (17)  1  Atk.  549. 
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which  it  jD&ay  be  wanted.  The  Court  therefore  has  an 
inclination  towards  what  must  be  supposed  to  be  the  iff- 
jfcention.  In  Orihrwgtm  v.  Lord  Foley  ( 18)  the  questioa 
arose  upon  the  point,  which  has  occasiened  much  dif- 
ference of  opinion ;  whether  the  pordon  should  be  raiMd 
by  sale  of  a  reversionary  term,  with  great  injury  to  the 
tenant  for  life  of  the  estate.  Upon  the  face  of  this 
settlement  a  provision  is  -made  by  a  &ther  for  the  whole 
family ;  who*  have*  no  other  provision :  an  immediate 
term  is  Created  for  the  purpose*  of  carrying  ^at  object 
into  effect ;  with  an  express  declaration,  that  the  portions 
shaH  not  be  raised  until,  after  the  deaths  oT  both  the 
parents:-  that  declaration  not  mentioning-  the  interest; 
which  is  expr^^ly  directed  to  be  raised  for  maintenance, 
imtil  the  portions  shall  be  payable. ,  Can  an  intention 
80  extravagant  as  to  give  a  portion  to  a  child  at  a  fatore 
distant  time,  and  no  provision  in  the  •  mean  time,  be 
imputed  without  express  words?  The  mother,  upon 
whom  there  was  no  legal  claim,  that  ceuld  be  enfoited, 
if  inclined  to  satisfy  the  moral  obligation,  had  but  sa 
annuity  of  45/. ;  and  it  is  contended,  that  all  the  .surpioi 
was  to  accumulate  for  the  eldest  son:  the  rest  of  tk 
fiunily  being  left  whoQy  destitute.  The  Court  caooot 
presume,  that  the  estate  was  not  sufficient  to  prpdooe 
the  interest  of  the  portions.  The  concluding  clause  of 
the  settiement,  as  to  the  term  ceaaing,  is  in  favour  of 
the  claim  of  maintenance. 


7%€;  Master  of  the  Rolls. 
'  Supjiosing,  that  the  rents  were,  not  'sufficient  to  pnh 
vide  maintenance,-in  what  way  ceuld  this  term  \^  usd 
for  4hat  purpose  f  , 


For 


(18)  Ante;  Vol.  VI,  3C4. 
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.     For  the  Plaiiitiff. 

By  sale  or  mprtgage.  ^  The  words  are  •*  by  any  ways 
**  and  means  *'  as  the  trustees  shall  think  fit.  The  term 
also* is  without  impeachment , of  waste;  and  after  the 
death  of  the  grandfather  they  might  have  cut  tiitaben 
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The  Master  of  t/te  Rolls. 
It  seems  difficult  to  raise  maintenance  by  sale  or  mort- 
gage.    This  case  is  not  without  doubt.    I  wish  to  con- 
sider it. 


T/ie  Master  of  the  Rolls. 
The  question  in  this  cause  is,  whether  the  younger 
children  are  entitled  to  interest  upon  the  provision,  made 
for  tiiem  by  the  settlement,  executed  upon  the  marriage, 
from  the  death  of  the-  father,  or  only  from  that  of  the 
mother.  It  is  to  be  observed,  that  this  term  to  raise 
portions  takes  effect  immediately  from  the  death  of  the 
father.  The  wife  has.  »n  annuity,  secured  to  hers  and 
the  trustees  have  power  to  enter  and  destrein*  The  (erm. 
is  limited  subject  to,  and  not  after  the.  expiration  of,  tti^t 
annuity.  The  trustees  had  the  lega;l  right  to  the  surplus 
rents,  after  satisfying  the  ftnnuity;  as  the  Urm  is  pre- 
cedent to  the  limitation  to  the  first  and  other  sons*  They 
are  not  to  r^se  the  principal  until  after  the  death  of  both 
the  father  and  mother :  but  interest  b  given  for  main- 
tenance, until,  and  consequently  before,  the  portions  shall 
be  due  and  payi^ble.  The  provision  of  -interest  for  main- 
tenance is  general ;  with  no  qmalification  whatsoever :  but 
the  eldest  son  has  contended,  that,  though  the  portions 
are  not  due  and  pi^able,  yet  interest  was  not  to  be  paicl 
during  the  Ufe  of  the  moj^her*    That  qualificatioa  ia  wt 

•  •  •  • 
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warranted  by  the  words ;  and  would  be  contrary  to  the 
iatention.  The  children  are  ^equaUy  in  want  of  nudn- 
lenance  during  her  life  as  after  her  death.  If  indeed,  die 
estate  had  been  limited  to  her  for  her  jointure,  it  niigiit 
be  argued,  that  the  limitation  for  maintenance  could  not 
take  effect,  until  the  term  should  come  into  possession. 
Even  in  that  •case  it  would  be  doubtful,  whether  these 
strong  and  general  words  would  not  warrant  .raiung  main- 
tenance by  sale  onmortgage  of  the  reversion,  or,  at  least, 
raising  it  afterwards,  retrospectively :  but,  where  the  trus- 
tees have  the  legal  right  to  the  rents  and  profits,  and 
interest  is  expressly  given  for  maintenance,  until  the  por- 
tions shall  become  due  and  payable,  it  would  be  equally 
contrary  to  the  words  and  the  spirit  of  the  settTement  to 
hold,  that  the  maintenance  should  not  take  place  until 
after  the  death  of  the  mother. 


An  argumcfht  i9  supposed  to  arise  against  that  oon« 
struction  from  the  proviso,  that  the  term  shall  become 
attendant  upon  the'inheritance,  if  the  remainder-man  shaB 
pay  off  the  portions  with  the  internist  due ;  or,  if  fliere 
should  be-  no  younger  child,  who  should  Bve  to  be  en* 
titled;  as  affording  an  inference,  that  a  case  might  occur, 
ki  which  the  remainder-man  would  have  neithet  interest 
nor  principal  to  pay.  Any  argument  upon  that  would 
prove  too  much ;  as  it  is  clear,  a  case  nught  have  oe- 
curr^d,  in  which  interest  would  undoubtedly  have  beeoiK 
due:,  via.  that  of  there  being  children  under  age  at  the 
death  of  the  survivor ;  who  yet  might  not  live  to  hcaooaie 
entitled  to  th6  capital*  However,  the  words  are  after- 
wards  qualified :  the  expression  being,  not  that  the  teim 
shall  become  attendant  upon  the  Inheritanccf,  but  that  the 
term^  or  such  part  thereof  as  shall  be  undisposed  o( 
diall  be  attendant  upon  the  inheritance;  leaving  the  ques- 
tion, what  are  the  purposes^,  for  which  die  term  may  either 
wholly  or  ^partially  be  disposed  ef,  where  it  was.     In  the 
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ft 

case  of  ^00  v.  Canet{l9)  Lord  Hardwieie  lajrs  no 
stress  upon  words  less  qualified  than  these ;  obaerving 
opon  that  WiD^  that  the  intention  was»  that  the  daughters 
should  have  maintenance,  till  the  -portknis  became  pay-* 
able, .  and  interest  afterwards,  till  they  were  rids^ : 
whence  it  foUows,  that  if  you  collect  from  any  other 
part  of  the  Will,  that  maintenance  Was  intended  to  be 
paid,  mere  general  expressions  in  a  proTiso  of  this  kind 
shall  not  defeat  or  counteract  that  intention. 


aej 


1608* 


LtddoU 

LYDOOff. 


Interest  therefore  must  .be  decreed  according;^  to  the 
Prayer  of  tiie  Bill. 

(19)  2  44k.  364 ;  see  |Nig^  358. 
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Rolls. 
1808. 

*        •  March  tlgi. 

'tkY  the  Decree,  made  in  •thb  cause,  upon  a  bill  py      Aomiity 

<;reditors,  an  account  was  direoteci  of  the  debts^  Bond,  forMc^ 
due  by  ti^e  Defendant  Sir  JoAm  Thomas  Whemie,  accm^  ^'  ^^^'^  ^^ 
previous  to  his  discharge* under  an  Insolvent  Act  on  the  ?^  T" 
3d  of  November t  1778;  aod  of  the  debts,  accrued  sub*  ^^  Jnl^dU 
sequent  to  hii  disclmrge.  •    y^nl  ^^i* 

whioh  provid- 
The.  Master  by  his  Report  stated  with  respect  to  a  ed,  that  future 
debt,  clainfed  by  the  Marchioness  o(  Dowmhi^,  as  es-  •^^^  should 

eouttix  "^^  **  ^•»- 
eharg^dt  the 

penalty,  being  less  than  the  subsequent  Arrears,,  was  allowed  as  the 
debty  and  not  oifly  in  favor  of  the  purchaser  of  an  Annuity,  but  alMi 
of  a*  co-obligor,  as  surety;  havii^  conpounded  With  the  pnrehaser^ 
.  and  'obtained  possession  of  the  secarities,  by  repaying  the  money  ad- 
vanced with  the  arrears,  then  due,  being  at  that  time  less  than  the 
pcqalty. 
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1808;         tcutrix  of  the  late  Marqub  of  DanomMres  ill^  the  Mar-^ 

_  ^-^«-^'  chioness  claimed  either  the  sum  of  2117/.  lOf.  for  the  ar- 

^^  rears  of  an  annuity,  grante4  by  Sic  John  ThomM  Wh^flie 

Churchicl.   to  Esther  Barbara  Birch^  or  the  sum  of  487/.  15^.  l(k(. 

pai^  to  her  by  John  Sainsbury  mJamaryt  I778»  with 
interest.  In  support  of  that  claim  it  was  stated^  that  Sir 
Jolm  Thomas  Wheaie  in  consideration  of  iBOLt  recdved 
from  Esther  Barbara  Birch,  granted  an  annuity  of  7(ML 
during  his  life;  and  the  late  Marquis  of  DoumMre  joinei 
•  him  in  a  bond,  dated  the  9th  of  December ^  1775^  in  Ae 
pienal  sum  of  o40/.'for  securing  the  annuity. 

The  Report  farther  stated  the  affidavit  of  the  Solicitor 
of  tb^  late  Marquis*;  that  the  deponent  found  among  the 
papers  of  the  Marquis  previously  to  his  death  the  bond 
and  Warrant  of  Attorney,  executed  by  Sir  John  Thomas 
Wheate  and  the  Marquis,  for  securing  the  annuity  to 
Esther  Barbara  Birch,  and  an  assignment  of  those  se- 
curities from  her  and  her  husband  Tliomas  Lane  to  Jolm 
Sainsbury;   when  the  Marquis  informed,  the  deponent, 

•  _ 

that  he  was  merely  a  surety  for  Sir  John  Thomas  Wheate 
\  ..  in  the  said  securities ;  who  having  ^one  abroad^  and  ne- 

glecting to  pay  the  annuity,  the  Marquis  was  called  upon; 
.and  prevailed  with  the  obligee  to  accept  the  principal 
^  '  money,  advanced  byhei*  as  the  consideration,,  with  die 

arrears  then  due;  which  were*  paid  hy  Sainsbury;  and 

It.  ■ 

afterwards  allowed  to  him  in  account  by  the  Marquis;  to 

;  whom  the  securities  were  accoriUngly  delivered  up;  and 

the  deponent  stated  his  belief,  that  neither  the  •  arreais 

of  the  annuity,  nor  the  principal  money,  paid  to  Mr.  and 

Mrs.  Lane,   had   been  >  repaid   to   the  Marquis    or  Mtf^ 
efaioness  of  Doumshire.  -  * 

• 

The  Master  .under  .these  circumstances  allowed  to  the 

.  Ma^bioness  the  sum  of  840/.,  the  penalty  of  the  bond; 

*    ss  a  debt/  due  from  Sir  John  Thomas  Wheate,  *prior  to 


I 
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his  discharge  under  tht  Act.  An  Exception  to  ihe  Re- 
port was  taken  by  the  Plaintiffs;  aOedging/  *that  (he 
Master  ought  Co  have  allowed  only  4S7L  15s.  l(kf.; 
being  the  amount  of  the  principal;  arrears,  ^.  paid  to 
Mrs.  LanB.. 


6m 


Butchjibp 

V. 

Churchill. 


Several  other  Exceptions  were  taken ;  alledging,  that 
the  Master  o^ght  not  to  have  allowed  the  penalties  of 
bonds,  previous  to. -the  jdischarge  of  the  Defendant,  to 
secure  annuities;  or  at  least  ought  not  to  have  classed 
the  whole  amount  of  the  penalties  of  such  bonds  respec- 
tively among  the  debts  due  from  Sir  John  Thomas  WJufOi^ 

prior*  to  his  discharge- under  the  Act. 

•  •      •         . 

'  The  penalties  were  forfeited;  the  annuities  being  in 
afrear,  when  the  Act  passed ;  and  being  for  the  life  of 
the  grantor,  the  arrears  exceeded  the  penalties.  The 
Act  contained  a  provision,  that  the  future  estate  should, 
not  be  dii^charged  from  the  annuity  debts. 

•  Mr.  Thomson  and  Mr.  RoupeU,  for  the  Plaintiffs; 
Mr.  Martin,  Mr.  Wingjieldj  and  Mr.'PhHUmore,  for  the 
Defendants  ChurchiU,  a  Creditor,  and  SirJaAn  Thomas 
Wheate:  in  support  of  the  first  Exceptiofi*    . 

With  respect  to  the  rank,  in  which  the  Master  has 
classed  this  debt,  as  previous  to  the  discharge  under  the 
Insolvent  Act,*  there  is  a  distinction  between  that  case 
and  bankruptcy :  ike  Act  not  discharging  the  debtor ;  as 
a  bankrupt  is  discharged ;  but  only  relieving  from  the 
debts  his  person,  not  his  future  estate ;  which  therdfore 
continues  liable. 

If  however  this  is  to  be.  considered  as  a  debt,  previous 
to  the  discharge  under  the  Insolvent  Act,  the  debt  is  not 
the  penalty  qf  ^ the  bond,  but  only  the  arrears  of 'the 
annuity ;  which  are.  never  allowed  out  of  assets  beyond 

the 
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1808.         the  penalty.    Here  is  no  specialty,  upon  which  any  "pe- 


^  nalty  could  accrue  from  Sir  Jbkn  Thomas  Wheaie  to  die 

Butch BR 

^^  Marchioness  otDawnshire;   who  was  only  a  surety  widi 

Obprchill.    him  in  the  bond,  for  securing  the  annuity;  and  cannot 

be  entitled  as  a  creditor  for  the  penalty  of*  (he*  bond,  hi 
which  he  is  an  obligor.  Where  the  principal  has  given 
a  collateral  security,  a  mortage  for  instance,  the  surety 
may,  if  he  can,  obtain  an  assignment  of  that  security, 
and  have  the  benefit  of  it  against  the  principal :  \>ut  h^re 
was  no  cc^ateral  security  whatsoever?  When  the  prin- 
cipal took  the  benefit  of  the  Act,  the  demand  of  die 
surety  was  no  more  than  he  had  actually  paid. 

Mr.  Ricliards  and' Mr,  Troto^,  for'ihe  Report. 
The  surety  may  avail  himself  of  the  legal  right  under 
'  the  bond,  to  the  ettent  of  the  penalty,  for  the  purpose 
of  bringing  himself  home,  *  by  securing  what  is  due.  A 
surety  for  that  purpose  shall  have  ev^y  remedy,*  which 
this  Court  can  give  him  against  the  principal  and* his 
estate :  according  to  Lord  Hardwicke's  opinion,  Ejc  parte 

m 

Qrispei^),  Beardmore y.  Cruttenden{2l). 

*  ... 

^  Mr.  I%omson,  in  Reply. 
In  bankruptiiy  the  creditor  is  not  allowed  the  full  be- 
nefit of  the  bond;  and  even  at  Law,  though  the  judgment 
is  for  the  penalty,  the  t^rms  of  ^satisfaction  are  regiibfted 

by  the  condition.    The  course  in  the  case  d£  annuities 

•  •  • 

is,  that  the  CJommissioners*  set  a  value  upon  the  annuity; 
which  cannot  be  done  under  an  Insolvent  Act.  The  for- 
feiture might  occur«  when  the  lif(^  was  almost  run  out: 
bould  the* annuitant  dien  be  entitled  tathe  penalty?  The 
principle  in  bankruptcy  is  taken  wkh  reference  to  the  time, 

•   »  during 

(20)  1  Atk.  \SZ ;  see  136.       e.  16,  f .  62,^  extending  dit 

(21)  1  Cookers  Bank.  Law,     remedy    of     the     surety  it 
210;  8th  edit,  by  Mr.  JSooto,     Bankruptcy* 

233.  See  Ibe  StaU  0  Geo.  IV, 
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during  which  the  annuity  has  been  enjoyed :  biit  the  hard-         ld08. 
ship  was  felt,  that  must  be  th0  consequence  of  holding,      ^  ^^^^^ 
that  die  penalty  should  stand  only  for.  what  was 'actually  ^^ 

due:  the  future  effects  not  being  liable;  and  the  debt  Cuurchilu 
therefore  being  extinguished^  [Upon  that  distinction  the 
Report,  taking  the  penalty  at  once  &8  the  amount  of  the 
debt,  is  wrong.  Lord  Downshire  also  did  not .  stand  ia 
the  situation  of  obligee,  or  in  any  other  situation,  in 
which  he  could  be'  allowed  to  claim  the  penalty,  ati  a 
debt.  If  the  bond  had  been  directly  assigned  to  him, 
he  could  not  have  recovered,  the  penalty.  GarnmonT. 
Stone  ( 2i ),  Wqffingion  v.  Sparks  (  23 ). 

Mr.  Martin f  Mr.  fFiwg/S^/i/, .  and  Mr.  PMUimore,  in 
support  of  the  other  Exceptions. 
There  ^  no  doubt,  that  at  Law  the  bond  was  forfeited 
at  the  instaiit  of  default :  but  in  the  casie  of  Toulmin  v. 
Price  (^24  )  jLord  Ahamiey  had  great  difficulty  in  consider- 
ing,  how  the  debt- was  to  be  ascertained.  Though  ihe 
condition  of  the  bond  was  gone  at  Law,  the  only  legal  re- 
medy against  the  person  was  upon  every  defaqlt  to  sue  out 
execution.  That  was  the  only  remedy  at  the  time  df  the 
Act ;  which  provides,  that  future  effects  shall  not  be  dis- 
charged' from  being  liable  to  annuity  debts ;.  viz.  annuity 
debts,  te' accrue  due  subsequently*  If  the  penalty  had 
been  the  debt,  at  once,  the  thing  would  have  been  at  a^ 
end :  the  party  could  not  have  gone  beyond  the  payment: 
the  future  estate  would  not  have  been  liable :  nor  could 
arrears  have  accrued.  But  'the  Act  contemplates,  that 
the  creditor  shall  go  fiurther ;  and  future  efiiscts  are  made 
liable:  the  account  therefore  was  not  to  dose  the  in- 
stant the  penalty  was  forfeited.  The  intention  jnust  have 
been,  that  the  annuity  should  be  kept  alive  \  and  thai 

•  there 

(M)  I  ret.  339.  •   (24)  Ante,  •  Vol.  V,  236; 

(23)  2  Fei.  5G8.  '     see  238. 


672 


180B. 


Butcher 

V. 


CASES  IN  CHANCERY. 

there  should  be  successive  executiona:  the  person  be&f 
free:  but  the  ftiture  effects  liable  to  the  debts  subsistiag, 
when  the  Act  passed. 

I  • 

Sir  Samuel  Romiliy  and  Mr.  Wear  :■  Mr.  Alexander 
and  Mr.  Uaft^  for  different  parties,  sustaining  the 
Report.  ♦ 

This  point  is  precisely  the  same^  that  occurs  under  a 
Commission  of  B^kruptcy ;  ip  whic'h  case«  theip  is  no 
doubt,  that  the  creditor  under  such  drcumslances  wooM 
he  entitled  to  a  dividend  upon  the  penalty :  the  dividend 
being  made  at  such  a  distance  of  time,  that  the  whole 
penalty  would  not  equal  the  debt.  The  debt  clearly  is 
not  the  payment  due  at  the  date  •  of  the  Act.  It  most 
be  either  the  penalty ;'  or  the  value,  to  be  set  upon  the 
annuity :  but  in  this  instance  it  cannot  be  the  letter :  the 
event  having  happened.  The  value  of  the  annuity  would 
be  a  great  deal  more.  To  what  are  the  future  .efiecU 
liable?  Not  the  future  payments,  but  to  make  up  the  pe- 
nalty. It  is  a  fallacy  to  s^y,  that  future  effects  are  not 
liable  in  baqkruptcy :  they  are  liable ;  unless  the  certificate 
has  been  obtained.  In  valuing  the  annuity  the  actual  vahe 
for  the  time  past  is  to  be  taken;  and  the  presumptive 
value  beyond  that:  Riley  v.  Boddam.  Ih  that'  case  it 
was  argued,  as  it  is  here,  that  the  computation  t>ught  to 
^  by  conjecture  as  to  the  value  at  the  time :  but  Lord 
Thurlovo  held  otherwise.  A  stranger,  purchasing  an  an- 
nuity, and  taking  an  assignment  of  all  the  securities,  t^ 
bond  widi  the  penalty  and  the  judginent,  is  not  met  by 
■the  difficulty,  that  opposes  Liady  Ddumshire'^  claim. 
What  is  to  deprive  such  a  purchaser  of  the  legal  ddiM, 
and  to  cut^down  the  remedy,  for  which  he  has  contracted; 
^nd  which  is  never  taken  from  him  except  upon  the  terms 
of  doing  justice  ?  The  Bankrupt  Statutes  give  no  direct 
authority  for  the  arrangement  by  setting  a  value  upon  the 
annuities;  which  takes  place  under  the  general  ccjuitable 

jurisdiction 
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jurisdiction  in  bankruptcy  ( 25 ).  So,  in  the  common  case 
xjf  insolvency,  under  die  general  jurisdicti6n  of  the  Court 
in  the  administrcMion  of  assets  a  value  is  ^ways  set 'upon 
annuities ;  and  in  this  instance  the  value  is  ascertained 
by  the  event;  which,  the  life  having  endured  above 
thirty  years,  has  been  favourable  to  the  purchased ;  who 
in  the  other  eve^t,  if  the  life  had  dropped  immediately, 
must  have  been  satisfied* 


.^73 
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The  Master  of  the  Rolls. 
-  In  the  case  of  insolvency,  as.ih  bankruptcy,,  all  the 
effects  are  taken  to  pay  all  existing  creditors  at  the  time 
of  the -m^olvency ;  and  neither  the  insolvent  debtor,  nor 
any  person,  claiming  in  his  right,  caq  recoVer  any  part, 
until  all  the  debts,  existing  at  that  time,  are  satisfied. 

The  question  is,  what  are  the  debts  existing  at  the  time. 

•t 

In  bankruptcy  interest  upon  a  bond  stops  at  the  date  of 
the  Commission';  unless  the  effects  turn  out  to  be  suffi- 
cient to  pay  interest :  but,  if  there  is  a  surplus,  such  as 
will  afford  it  upon  the  debts  bearing  interest,  then  the 
creditors,  having  debts,  duct  at  the  date  of  the  bank- 
ruptcy, bearing  interest,  receive  subsequent  interest,  as 
covered  under  the  debt,  due  at  the  bankruptcy;  though 
such  interest  had  not  accrued  at  the  time  of  the  bank- 
ruptcy, lior  for  many  years  afterwards. 

This  was  much .  discussed  in  the  case  of  Sir  Stephen 

'Evance*8  bankruptcy  (S6) ;  whose  affairs  were  not  wound 

up  for  thirty  years,  and  afler  the  certificate.    Hb  heir 

'.and  next  of  Ipn  contended,  that  sub^quent  interest  ought 

not  to  be  charged;  as  not  being  a  debt  at.  the  time  of 

'the1)ankruptcy ;  or,  at  all  events,  that  interest  after  the 

certificate 


Id  bank- 
raptcy  interest 
stops  at  the 
date  of   the 
Commissioo; 
Qoless  a  sur- 
plus ;  in  which 
case  creditors, 
having  debts, 
beariqg  inte-. 
rest,  receive 
sabseqaent  in- 
terest. 


(25)  By  the  Bankrupt  Act, 
eGeo.lY,  c.  16,  #.54,  this 
authority  is  given ;  and  even 
though  no  arrears  are  due. 
For  the  principle  of  valuation, 
see  Ex  parte  Whitehead,  post, 


Vol.  XIX,  557.  iMer.  10, 
127.  2  Rose  Banh.  Com.  258. 
(26)  Bromley  v.  Goddere, 
^Atk.l5.  Ex  parte  MUh, 
Ante,  Vol.  II,  295.  See  the 
references. 
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leoe,         certificate  could  nc^t  be  calculated  agaiiial  them :  but 
^  ^^^^•^  Hardwicke  held  clearly,  that  interest  wait  referrible  to  the 

nUTCIIKfi, 

^  original  debt,  as  long  as  that  waa  undischarged;  andat- 

Chvrchilu   lowed  it  in  that  instance,  until  the  whole  was  wound  up^ 

Upon  the  same  principle  in  the  case  of  an  Insohreht  Act, 
if  a  bond  is  forfeited  at  the  time,  but  tlie  effects  do  not 
come  in,  to  be  distributed,  for  mafiy  years,  when  an* ac- 
count is  directed  of  the  debt  at  the  time  of  the  insol- 
vency, it  is  right  to  consider  the  penalty  as  the  debt  due, 
to  the  effect  of  including  all  interest,  untH  the  period  of 
distribution:  not  be]i\>pd  the  penahy,  upon  the  settled 
rule ;  but  to  the  extent  of  it.  I  am  not  oidy  authorised, 
but  bound,  to  consider  the  penalty  as  the  debt  ^iie  at  the 
time  of  the  insolvency,  and  the  party  therefore  a  creditor 
for  that  penalty  in  preference  to  any  subsequent  creditor. 
That  is  my  opinion  upon  the  simple  case  of  a  bond  fn* 
a  sum  of  money. 

Eqtiitable  ar-  Then,  is  there  any  difference  as  to  an  annuity  t  •  la 
raogemant  in  bankruptcy  the  penalty,  having  become,  in  a  certaiii  sense 
bankraptcy  by  ^^  debt,  gives  the  opportunity  of  setting  a  value  upoa 
^  .  the  annuity.  A  sort  of  equitable  arrangement  is  made; 
nuitv  the  oe-  ^^  which  the  annuity-creditor  is  neither  confined,  on  the 
nalty  being  ^^'^  hand,  to  the  instalment  then  due ;  nor  permitted,  qa 
forfeited.  ^he  other,  to  claim  the  fuU  penalty ;  the  Court  taking  into 

copsideration,  that  the  original  inAntion  of  the  party  was 
only  to  secti^  an  annuity ;  and  that  is  answered  to  a  cer- 
tain  extent  by  the  payments,  that  have  been  made.  TEe 
full  penalty  therefore  is  not  due  in  that  respect;  wheresis 
with  regard  to  a  debt  the  full  penalty  is  due.  A  value 
is  accordingly  set  upon  the  annuity  (27).  * 

What  is  the        Very  perplexing  cases  might  have  arisen,  supposing  this 

debt,  and  how  question  had  occurred  immediately  after  the  Act,  what  is 
to  be  ascer-  1^ 

tained,  upon  (27)  gee  th9  note,  aii'te>  578.  . 

an  Annuity 

Bond,  forfeited  at  the  time  of  the  grantor's  discharge  by  %jk  Act  of  In- 
solvency, Qu€tre. 
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to  be  coniudered  the  debt  upoh  joi  annuity  bond.    In         ia08, 

IVfflie  V.  wakes  (28)  Lord  MansJieU  B^mn  to  .think,      jg^ljl^^x. 

that  tliere'  is  no  authority  for  setting  a  value  upon  an  ^ 

annuity,^  where  there  can  be  no  rc^rence  to  Commis-    CvLVRCHUAk 

sioners;  as  in  the  <^ase  of  bankruptcy:    yet  it  is  hard^ 

thiit  the  creditor,  having  been  many  years  in  receipt  of 

the  annuity,  shall,  over  and  above  the  payments  he  has 

received,   have  the  full  penalty ;  when  perhaps  the  life 

may  be  nearly  ffxhausted;  and  the  annuity  may  not  be 

Worth  one .  year  s  purchase.    I  do  not  know,,  how  that 

case  would  be  dealt  witii:  but  the  difficulty  does  not  occur 

here ;  for  this  comes  to  be  considered  many  years  after 

the  insolvency* .  We  ^re  certain,  that  the  life  has  en-  * 

dured ;  that  th^  penalty  would  not  have  been  more  than 

adequate  to  the  value  of  the  annuity ;  as  it  has  actually 

turned  out ;  though  we  do  not  know,  what  value  would 

have  been  set  at  the  time. 

■  I 

* 

Then,  is  there  any  equitable  principle  now  for  reducing 
the  penalty?  There  seems  to  be  none.  The  creditor 
gets  no  more,  than  he  would  have  had,  by  getting  the  fall  * 
penalty. .  We  are  not  now  to  go  back,  *and  value  the 
annuity  as  at  the  time  of  the  insolvency.  Here  is  a  boqd* 
in  strictness  forfrited  at  that  time.  That  bond  stands  as 
'  a  security  either  for  tiie  value,  or  the  payments,  of  the 
annuity,  in  this  instance  actually  accrued.  An  annuity 
bond  cannpt,  more  than  any  other,  go  beyond .  the  pe- 
nalty :  but  to  that  extent  the  creditor  has  now  a  right  to 
the  .penalty. 

'As  to  LiSidj DaumihirCf  the  question  is,  as  this  bond  . 
was  in  strictness  forfeited  before  the  insolvency,  whetheV 
it  might  not  be  made  available  as  a  security  to  the  co- 
obligor  ;  who  did  not  strictly  pay  it  off;  but  by  compound- 
ing relieved  the  principal  from  the  payment.  -  The  bond 
was  forfeitcfd;  the  obligee  could  assign,  and  has  assigned, 

it  • 
(28)  Doug.  519,  2d  edit. 


il6 
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Butch  Blu. 


it  to  a  trustee  for  the  benefit  of  the  surety.    WhateTcir 
may  lie  the  legal  rigbtSi  in  equity  that  asdgiliiieiit  ought 
to  avail -the  surety  to  the  extent  of  securing,  to 'hiiq  what 
Churchill,   he  actually  paid,  with  interest.    The  jquestion  is  not,  what 

use  he  could  have  made  of  the  bond  at  law.  He  could 
not  have  recovered  the  annuity;  for  the  object  was  to 
put  an  end  to  it ;  3nd  the  Court  would  not  have  permitted 
him  to  consider  it  as  existing;  .when  it  was  put  an  end  to 
for  the  benefit  of  both  parties :  but  a  Court  of  Equity 
would  permit  him  to  avail  himself  of  it  for  the  purpose 
of  securing  to  him  his  debt,  with  interest  for  it. 

-  The  Master  is  therefore  right  ip  allowing  the  penalty 
•of  the  bond ;  as  it  does  not  exceed  the  debt. 


^^^*      •  DAVIDSON  V.  DALLAS. 

March  2Ui. 

Legacy  to  the  J^LEXANDER  DAVIDSON  by  his  Vjll  bequeathed 
chfldren  of  A.  ^  the  children  of  his  brother  Roberi  Davidson 

d'  •dld^""''^  ^^^^'  *^  ^®  equally  divided  among  them;  and  if  either 
them  and  if     ^^  *^^"^  should  die  before  the  age  of  twenty-one  yetw 

either  of  them  *^^'^.  ^^*'^  *^  «^  *^  *^e  «^^^»^^»»- 

die  before 

The  testetor  died  in  1792.-  The  Master's  Report 
stated,  that  at  the  death  of  the  testator  there  was  six 
children  of  his  brother :  the  eldest  of  whom  was  at  tbe 

vivon :  a  vest-  ^^^  ^{  ^j^^  Report  of  the  age  of  fourteen ;   ami  two 

ed  mterest  m  ,  .u  '      *  •         i     x»  *  w^    . 

more  children  were  bom  smce  the  Report.      A  Deme 

had  been  taken^  without  argument;    declaring^  that  tbe 

twa 

death,  subject  to  be  devested  in  the  event  pointed  oat :  aCler-boni  chiU 
dren  thereforo  excludisd. 


twenty-one 
their  share  to 
go  to  the  snr- 


the  chOdren 
living  at  the 
testator's 
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two.dliiUreii  of  Robert  Davidson^  bom  after  die  death: 
of  die  testator,  and  all  the  other  diildren,  to  be  bom; 
iintO  the  jeldest  cluld  should  attain  the  age  of  twentyr 
one^  were  equaDy  entitled  with  the  children^  who  were 
bom  before  the  testator's  death.  The  cause  came  on 
upon  an  Appeal  firom  the  Decree. 

Sir  Smmuel  RwmUff  and  Mr.  William  Jgar,  for  chit 
dren,  living  at  the  death  of  the  testator^  died  Hodges 
V.  Isaac  (29) ;  and  distinguished  this  case  from  Hughes 
V.  Hughes  (S0)»  and  Gilmore  ▼•  Severn  (81).  In  Hughes 
f.  Hughes  the  particular  time  of  distribution  was  marked 
out;  and  tbe  children,  who  should  be  Hying  at  that  time,* 
and  children  of  children,  who  should  be  then  dead,  ex- 
pressly were  to  take.  By  this  Will  no  time  is  pointed 
out  This  is  a  present  legacy:  but  the  legatees  are  not 
to  receive  their  proportions  before  the  ^e  of  twenty- 
one.  Why  are  the  children,  who  shaD  be  bom,  before' 
the  eldest  attains  twenty-one,  to  be  let  in:  no  child, 
except  that  one,  being  at  that  penod  to  take  any  thing. 


i608» 


Davidson 

•  • 

9. 

Daulas. 


Mr.  Richards,  for  the  children  bom  after  the  tes* 
tator's  death. 
This  is  a  legacy  to  all  the  children  of  the  testator's* 
brother,  generally;  and,  as  there. is  nothing  to  confine 
the  effect  of  that  general  expression,  it  must  comprize  all 
children,  whether  born  before,  or  after,  the  testator's 
death.  In  Hughes  v.  Hughes  there  were  particular  words ; 
shewing,  that  a  certain  description  of  children,  viz.  those, 
who  died  before  the  youngest  attained  twenty-one,  should 
not  take:  but  upon  this  general  bequest  the  intention 
must  be  taken  to  be  all  the  children,  whom  the  testator^ 

brother 


(20)  ilM&.  348. 

(30)  8  Bro.  a  C.  352»  434. 

(31)  1  Bro.  C.  C.  682. 

Vol.  XIV.  O  O 


Ante,  250. 


^78 


1908. 


Davidsom 

V. 

Ballad. 
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iMK>Uier  may  hate^  at  whatefer  time  b^tn.    Thete  k  ^ 
thing  to  confine  it  to  diose  botn^  wben  one  aiay  aittto 
th6  age  of  twenty-one,  or  to  atiy  gWen  time. 

The  Lord  Ghakcellor. 
This  legacy  is  a  vested  intetet!*  snljject  to  be  deresled 
by  the  death  of  any  of  the  children,  under  the  age  of 
tlrenty-one;  leaving  another  child  survivillg.  It  ib  aa 
imme^te  legacy  to  the  children^  living  at  the  teatattr*i 
death)  in  whom  it  vested  at  that  titoe;  equally  to  be 
divided  among  them ;  with  a  limitation  over,  if  either  of 
them  should  die  before  the  age  of  twenty-oae,  to  the 
survivors.  That  petil^d  of  division  and  veafing  is  dit 
death  of  the  testato): ;  and  thai,  which  is  to  be  dhided 
and  vested  at  that  time,  may  in  certain  eventa  go  over  ts 
some  of  those,  aknong  whom  it  was  to  be  divided,  and  la 
whom  it  Vested,  at  the  testator's  death.  The  difficoky 
that  has  always  been  felt  to  apjdy  theterm  ''  JSbmrhon'^ 
to  those,  who^  may  not  be  aUve  at  the  time  <if  the  dii* 
tribution  taking  place,  has  been  met  by  presumiiig,  tlial 
the  testator  intended  persons,  not  then  living,  butwb^ 
might  come  into  existence  before  the  distribution ;  con- 
struing the  word ''  survivors^  as ''  other$  \ "  to  take  in  iD 
who  should  come  into  existepee  before  that  period. 
There  is  nothing  in  this  Will,  indicating  a  general  iaten* 
tion,  upon  which  the  forced  eenstructioB  of  the  tena 
'*  survipors  **  has  been  adopted.  These  words  must  there- 
fore  have  their  natural  meaning. 


The  Decree  declared,  that  those  children  only  of  ibe 
testator's  brother,  who  were  Hvmg  at  the  death  of  tbc 
testator,  were  entitled  {32). 


(32)  See  the  note,  ante,  Vol.  I^  406,  Hil(  v.  Ckapmmi. 
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RoLur. 
KINSMAN  V.  BARKER*  ^^^^ 

March  22cf* 
.nPHE  Bin  prayed  an  account    The  answer  sug^ted    To  a  Bill  for 

a  settled  account:  but  it  was  not  proved.  ^^  Accoiint 

a  settled  Ac- 

Mr.  Hari  and  Mr.  BeB,  for  die  Plamtiff  insisted,  that  "^^^  ""*" 
hherty  should  be  given  to  surcharge  and  falsify,  if  the  a  •g,^^  /  t^^ 
Master  should  find  any  settled  account.  n^  proved. 

liberty  given 
Mr.  Leachf  for  the  Defendant,  at  first  resisted  that ;  to  sorcbarge 

unkss  some  spedfic  errors  were  alleged ;  to  lay  a  ground  *ud  Msify-  {f 

for  it ;  but  afterwards  admitted,  that  as  the  Defendant  ^^  Master 

iiad  not  proved  a  settled  account,  liberty  to  surcharge  *  ^       ,  f 

hte  case.  Cole  v.  Cole  (83);  where  it  was  . refused  ;^  as 
a  setded  account  was  proved. 

The  Master  of  the  Rolls  saici,  he  recollected  that 
case;  and  thought,  that  the  right  rule;  observing^  that 
the  other  rule  requiring  the  allegation  of  specific  errors, 
applied  to  the  case  of  a  Bid,  impeaching  an  account  j..,.  . 

,  log  an  Ac- 

An  account  was  accordingly  directed;  with  liberQrto  oomit,  to  hare 

surcharge  and   ^Isify ;   if  the  Master  should  find  any  liberty  to  snr- 
settled  account.  charge  and  fal- 

sify must  lay  a 

(33)  At  (he  Rolls.  «^*«**  ^J  •^ 

laging  some 

specific  errors. 
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proved  under  the  Commission,  and  mortgages  upon  tbe. 
estates;  after  which  there  remained,  three  le^ehold 
houses,  and  some  freehold  estates,  and  some  furpiture 
and  other  personal  estate.  No  re^conveyanc^  or  re- 
assignment was  made  to  the  bankrupt ;  who,  hayiiig^  b^ 
come  disordered  m  his  intellects,  and  continuing  so  until 
his  death,  never  passed  any  examination :  nor  was  any 
application  made  to  supersede  the. Commission.  James 
Charman  died  in  the  life  of  his  brother,  the  bankrupt; 
who  died  many  years  ago ;  leaving  Mary,  his  wife,  sur- 
viving, and  John,  his  eldest  son,  and  George  and  James 
Charman  and  Mary  Haines,  his  younger  children. 
James  Charman  the  younger  and  Mary  Haines  died  in 
the  life  of  their  mother;  after  whose  death;  the  Bill  was 
filed  by  George  Charman,  her  younger  son,  and  upon 
his  death  revived  by  his  widow  and  child,  against  John 
Charman,  the  eldest  son,  who  was  also  the  executor  of 
his  mother;  claiming  under  the  Will  of  the  testator,  and 
praying  the  accounts  of  th^  refd  an^  per^on^)  est^t$9 
accordingly. 


W08, 


CflARMAl^ 
V. 

Charm  4N. 


The  Defendant  by  his  Answer  claimed  the  real  estate^ 
as  heir-at-law;  insisting,  that  the  bankruptcy  was  a 
revocation  of  the  WHL 


Mr.  Ricliardsi  Mr.  Martin,  ^nd  IVf  r,  Betnsqtt,  for 
the  Plaintiffs. 
\  The  question  in  this  cause  is,  whether  a  devise  of  real 
estate  is  revoked  by  a  Commission  of  Bankruptcy.  It  has 
never  been  determined  to  h^ve  that  effect;  and  the  Court 
will  not  be  inclined  to  es^tend  that  doctxine.  The  effect 
of  bankruptcy  is  a  conveyance  for  a  particular  purpose ; 
devesting  all  tbe  property  of  the  bankrupt,  merely  to  make 
it  subservient  to  the  object  of  paying  his  debts.  There 
can  be  no  sound  distinction  between  the  case  of  s^  mort- 
gage, or  a  general  ponveyanc^  for  the  payment  of  debts, 

which 


582 


i&oe. 


Charmak 

CSARMAir. 
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wUch  has  the  effect  of  a  charge  mfy,  with  a  resnlfii^ 
trust  as  to  the  surphis^  npoa  which  the  WiB  attadies; 
and  a  conveyance  by  operation  of  Law  ibr  the  same 
particular  purposes.  In  either  case  the  revocation  Is 
only. 


Mr.  HolUst  and  Mr.  Newland,  for  the  Defendant. 
This  is  perfectly  a  new  case  m  the  Law  of  Reyocatioii; 
There  wSi  be  a  surplus  of  this  property;  to  which  cer^ 
tainly  the  bankrupti  if  liring^  would  be  entitled:  but  die 
effect  of  the  Conunisnon^  by  the  bargain  and  aale^  is, 
not  revocation,  properly  speaking ;  but  a  total  destruc- 
tion and  amnhSation  of  the  bankrupt's  interest :  the  sub- 
ject, upon  which  the  Will  was  to  operate :  completely  de* 
vestmg  the  property,  and  vesting  it  in  other  persons.  The 
cases  of  Exceptiop(84),  referred  to,  instances  €t  volon- 
tary  acts  by  the  devisor,  subsequent  to  the  Will,  affectiDg 
the  property  in  substance  only  to  a  certam,  limited,  ex- 
lent,  have  no  application.    A  great  question  was  former^ 
made  in  the  case  of  a  mortgage :  first,  upon  the  mortr 
gage  of  a  term  of  years  ^  which  was  determined  in  favour 
bf  the  devise ;   the  Act  merely  introducing  an  incum- 
brance ;  leaving  the  freehold,  as  it  was.    The  point  dies 
arose  upon  a  mortgage  in  fee ;  and,  the  estate  being  for- 
feited at  Law,  so  that  it  could  not  devolve  either  upon 
the  devisee  or  the  heir,  upon  the  question,  who  should 
redeem,  by  an  extension  of  the  principle  it  was  held, 
tiiat  the  devisee  had  the  better  title ;  the  object  of  die 
transaction  being  a  pledge  only ;  and  that  was  followed 
by  the  cases  of  conveyance  in  trust  for  the  payment  of 
debts.    In  all  those  instances  the  equitable  interest  oon- 

tinaes 


(34)  See  as  to  the  Law  of  VIII^  106,  and  the  refer- 
KevocatioD,  ante,  Barmood  ences  in  the  notes,  VI,  WL 
V.  Oghnder,  Vol.  VI,  109.      11,437. 
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dnues  in  the deriaor ;  and  wai neveroiat of  him.  Thdsci 
cases  cannot  be  compared  with  this;  which  is  properly 
described^  not  as  a  deidse  revoked,  but  aa  a  devise^  ren^ 
dered  ineffectual;  the  subject  being  withdmwn  from  its. 
operation:  the  interest  of  the  devisor  extinguished;  as 
in  die  case  o£  disseisin  in  theYear  Book(36);  where  it 
is  laid  down,  that,  if  a  man  makes  his  Will,  and  is  ailer^ 
wards  disseised,  and  dies  disseised,  his  WiH  cannot  ope* 
ratef;  and  the  heir  is  put  to  a  right.  The  rule  of  LaF* 
upon  the  expression  of  the  Statute  rf  WiQs  (36),  is,  thai 
the  estate  must  remain  in  the  devisor,  in  the  same  plight 
and  condition,  at  the  time  of  his  death;  aiid  if  the 
estate  is  takoi  from  him,,  whether  by  his  own  act,  (the 
only  case  of  revocation,  properly  speaking),  or  by  the 
act  of  another,  or  by  operation  of  Law,  the  effect  is 
necessarily  the  same :  there  is  no  estate,  upon  which  the 
"Will  can  attach.  The  immediate  effect  of  the  bargain 
and  sale  is  to  devest  all  the  bankrupt's  interest  in  the 
estate,  and  to  Vest  it  in  the  barga&iee.  His  right  to  an 
account  cannot  be  represented  as  any  interest  in  the 
land«  The  Commisttoners  mi^t  convey  to  a  purchaser 
in  the  first  instance,  and  not  to  the  general  ass^ees(37) ; 
in  whidi  ease  there  could  be  no  doubt 


180B. 


Charmah 
Charman* 


Mr.  Ricbards,  in  Reply. 
The  subject  of  this  devise  is  not  extinguished ;  or  af- 
fected by  the  bankruptcy  fiirther  than  to  let  in  the  cre- 
ditors* The  bargain  and  sale  is  no  more  than  a  con«> 
veyance,  by  Act  of  Parliament,  for  the  payment  of  debts ; 
which,  it  is  now  clearly  settled,  does  not  disturb  a  devise 
There  is  no  doubt,  that  in  Equity  the  Bankrupt  was  en- 
titled. 


(35)  Year  Book,  39  Hen. 
VI,  18  b.  pi.  23.  Ante,  Vol. 
111,609.     VIII,  282. 

(36)  SUt.  32  Hen.  VII T, 
c.  1.  34  Hen.  VIII,  c.  5. 

(37)  This  eoursc  is  adopted 


as  to. Copyhold  Estates;  to 
save  a  second  Fine.  The  pro- 
priety  of  it  is  questioned  by 
Mr.  Chritiian^  Bank.  Law, 
vol.  i.  256. 
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tilled/ suligect  to  that  purpoie.  Thftdeme  id  dektnyei 
at  Law;  tmtmEqiuty  the  devisor  U.conridored  aa  ha?^ 
ing  the  aanie  intefteat,  only  aiAgect  to  tfie  iociiiiibraiMfe. 
Jmmediately  after  the  CommuMion  lasued  die  banfan^t 
migfat  by  Will  have  dispoaed  of  the  aurphia ;  wbiek  « 
no  more  than  the  remnant  of  thecJd  iotereat;  then  can 
a  Will,  made  the  day  before,  be  revoked  by  tlie  Com* 
mianon  ?  This  is  dear  of  all  intention  to  rerokie.  Where, 
as  in  the  mstance  of  the  disseisin,  the  subjecT  ia  gooe^ 
there  is  nothii^,  upon  which  the  devise  [is  tooperale: 
but  that  cannot  be  compared  to  a  conveyance  for  the 
mere  purpose  of  letdng  in  an  incumbrance :  a  lepalatite 
provision,  involuntary  with  respect  to  the  bankrupt,  to 
let  in  his  creditors;  to  he  icarried  mto  effect  by  the 
medium  of  an  account  and  a  partial  application  of  tibe 
property ;  as  in  the  other  excepted  cases. 


The  Master  of  the  Rolls. 
It  is  extraordinary,  that  no  case  can  be  produeed,  di- 
reedy  applicable  to  this  question.  In  the  absence  of  anj 
autbprity  I  should  be  very  unwilling  to  hold-  any  act  to 
be  a  revocation,  that  is  not  done  foe  the  purpose  of  re- 
voking the  WilL  In  certain  cases  the  Court  is  bb^ed 
by  authority  to  consider  an  act  to  be.  a  revocation,  not 
only  without  an  intention  to  revoke,'  but  even  agamst  an 
express  pu^ose  to  confirm  the  Will:  but  in  the  absence 
of  authority  I  should  very  reluctandy  consider  the  act,  as 
having  an  operation  beyond  die  purpose,  intended  by  it 
The  case  of  a  disseisin  does  not  appear  to  me  to  bear 
upon  the  point :  but  I  will  look  into  it 


March  2Zd. 


The  Master  of  the  Rolls. 
I  hav^  already  intimated  the  inclination  of  my  opinion 
on  thb  question ;  and  I  see  no  reason  to  alter  it.    The 
case,  alluded  to,  of  a  disseisin  has  no  application. 

It 
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r  '  It  18*  not  for  any  pavdal  or  fimited  purpose  that  a  dis- 
fiekiii  is  made: :  nOr  is  the  disseisor  in  any  sense  a 
trustee,  for  ihe.  disseisee.  Whereas  the  bankrupt  laws 
take  ihe  property  out  of  the  bankrupt  only  for  the 
purpose  of  paying  his  creditors ;  and  from  the  moment 
that  the  debts  are  paid  the  asrignees  are  mere  trustees 
for  the  bttkrupt;  and  can  be  called  upon  to  -convey  to 
him. 


isoa. 


Charman 
Charmak.' 


GWYNN  If.  LETHBRIDOE. 

»  •  •  • 

^I^HE  Bill  prayed  a  specific  performance  of  an  agree- 
.  ment  for  the  sale  of  an  estate  by  the  Plaintiff  to 
^he  Defendant ;  which  was  in  1805  decreed  at  the  Bolls 
according,  to  the  answer  (88);  the  dispute  being,  whe* 
ther  certain  premises  were  comprised  in  the  contract; 
and  the  usual  reference  having  been  directed  to  the 
Master  to  settle  the  conveyance,  &c.  the  Pliuntiff  ap- 
pealed ;  and  moved  to  stay  proceedings,  until  the  Appeal 
should  have  been  heard.  The  purchase-mcmey  had  been 
paid  into  Court  under  an  Order  upon  the  application 
of  the  Plwitiff. 

Mr.  Richards,  in  support  of  the  Motion,  admitting 
the  general  rule,  that  an  Appeal  does  nqt  stay  pro- 
ceedings (S9),  contended,  that  it  could  not  apply  to  a 
case  of  this  nature :  the  very  object  of  the  Appeal  bemg 
to  determine  that  no  conveyance  should  be  o^ide. 

.  Sir 


1808. 
March  3ML 
General  Role, 
that  an  Appeal 
does  not  stay 
proceedings 
without  aspe* 
cial  ground. 
The  Decree, 
being  for  the 
speciBc  per- 
formance of  a 
Contract  for 
purchase,  a&v 
cording  to  Ihe 
Answer,  the 
exeootion  only 
was  suspend- 
ed: the  Master 
to  proceed  to 
settle  the  con- 
veyance, &c 


(38)  See  ante,  Stajnfltan  v. 
Scott,  Fife  V.  Ciayiom,  Vol. 
XIII,  425,548. 

(39)  The  Warden  and  Minor 


€Uimo$u  of  Si*  PauTi  v.  ilfor- 
rtf,  ante.  Vol.  IX,  318 ;  see 
the  note. 
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1808;  ^^^  Samuel  BamiUjf^  ton  the  Defisndaiit,  indsted,  upon 

^^^         the  great  ^hy  of  the  Pluntifl^  that  at  least  the  Blatter 
J[^^       Bhoold  proceed  to  settle  the  confeyance,  Ik;.  ;  apd  diat 
LiTHBJUDGE.  the  execution  <»ily  should  be  staid* 

The  Lard  Chancelloiu 
The  general  rule  is,  that  an  Appeal  does  not  stay  pro* 
eeedings ;  and  that  rule  has  been  adopted  in  the  House 
of  Lords,  that  an  Appeal  to  that  House  does  not  stay 
the  proceedings  in  this  Court,  unless  by  special  Order 
•  of  the  House (40);   and  upon  such  an  application  the 

House  will  determine  as  to  the  mode  of  proceeding; 
either  by  bringing  forward  the  Appeal,  or  by  deddiog 
itself,  or  remitting  to  the  Court  below  to  dedde,  under 
what  regulation  such  Order  should  be  made. 

In  tlus  instance  I  cannot  discover  any  reaaooatfe 
ground  for  staying  the  proceedings;  except  oterelythe 
execution  of  the  conveyance*  First,  the  Court  mut 
give  a  certain  degree  of  credit  to  the  Qecree ;  auppoong 
it  to  be  right;  unless  a  strong  grpund  is  diewn  fbr  the 
contrary  conclusion :  more  than  the  mere  disaatiafaction 
of  the  party  appealing :  but,  beyond  tha^  this  Decree 
was  pronounced  in  1805;  and,  instead  of  a  prompt 
appeal,  the  Plaintiff  called  upon  the  purdiaaer  to  psy 
his  money  into  Court;  and  obtained  an  Order  lor  that 
purpose. 


The  Order  was  made  accordingly :  the  Master  to  pior 
ceed  to  settle  the  conveyance :  suspending  only  the  exe- 
cution. 

(40)  Macmagkiem  v.  Boehm,  1  Jac  ^  Walk.  48. 


CASES  IN  CHANCERY.  587 


GROSVENOR,  Ex  parte.  1»M- 

March  3l9f^ 
npHIS  PetitioD  was  presented  by  a  bankrupt ;  praying.    Exception  to 

that  ■    Rankin,    the  only  acting  assignee  ^he  general 

under  the  Conunission,  may  be  ordered  to  elect  to  come  "^^^  ""*^  ®'^ 

in  under  the  Commission,  or  to  proceed  at  Law.    Before       ,      ^^'^^^'^ 

under  a  Com- 
the  Commission  issued,  Rankin  had  brought  separate  mSg-i^Q  ^c 

actions   and  obtained  judgment  in  Hilary  Term  1807,  Bankroptcy  or 

upon  four  promisory  notes,  given  by  the  bankrupt,   at  proceed  atLaw 

different,  though  not  distant,  dates,  for  goods  sold  and  could  not  be 

delivered ;  and  held  him  in  execution  upon  one  of  them ;  compelled  be- 

proving  the  amount  of  the  others  under  the  Commission.  ^^^  Dividend: 

The  affidavit  of  the  bankrupt  represented,  that  his  estate  .     .      ^     ^. 

«fc  .  1 .«.         .      /  «  ^  havmg  for  the 

was  sufficient  to  pay  ten  shulings  m  the  pound;   and  w^xltdoi^  of 

that  Rankin  had  admitted,   that  he  had  5001.  in  his  taking  both 
hands;  and  he  did  not  by  his  affidavit  deny,   that  he  medies  split 
had  received  sufficient    to   make  a  dividend ;    but  no  >^  entire  de- 
dividend  had  been  made ;  though  more  than  six  months  "^*  J  -  and, 

had  elapsed  since  the  date  of  the  Commission.  bemg  tbe 

signee,  delayed 

Sir  Samuel  RomiUy  and  Mr.  Home,  in  support  of  . «  «  /4i\  \ 
the  Petition. 
It  has  not  been  decided,  that  a  creditor  may  not  be  put 
to  election,  before  a  dividend  has  been  declared.  The 
cases  go  merely  to  this  \  that  he  shall  not  be  put  to  elec* 
tion,  until  he  has  had  a  fair  opportunity  of  ascertaining, 
whether  it  will  be  most  for  his  benefit  to  proceed  at  Law, 
or  come  in  under  the  Commission :  an  opportunity,  which 
creditors  in  general  cannot  have,  until  a  dividend  is  de- 
clared: but  that  is  not  applicable  to  an  assignee;  espe* 
dally  the  sole  acting  assignee ;  as  this  creditor  is ;  who 
must  know  the  state  of  tbe  fund;  and  ought  to  have 
made  a  ^dividend  at  the  expiration  of  four  months.  [  ^588  ] 
No  satisfactory  answer  is  giveh  to  the  positive  affidavit 
of  the  bankrupt :  no  account  of  the  value  of  the  freehold 
and  leasehold  estates ;  nor  any  reason  for  not  disposing  of 

them 
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Orosvenor^ 
Eff  pmrie. 


them  and  receiving  the  money.  The  case  Ex  parte  Hop- 
kin8on{^\)  shews,  that  there  is  no  strict  rule,  requiring 
a  dividend,  for  this  purpose ;  and  the  Order  for  election 
wfw  ih^re  made  in  a  qiuch  weaker  case;  agupst  it  genenl 
creditor;  and  in  aCommissipn  opt  six  months  old.:  this 
being  the  case  of  the  sole  acting  assignee ;  spUtdng  an 
entire  debt ;  proving  for  the  amount  of  three  notes  uiider 
the  Commissioq ;  and  proceeding  at  I^aw  iipon  the  foartb; 
and  the  Commission  being  above  six  months  old* 


Mr.  CtfSen,  for  the  Assignee,  admitting,  that  the  ob* 
jection  to  th|s  application,  as  being  before  a  dividend,  is 
not  conclusive,  but  subject  to  discretion,  coptended,  that 
the  debt  was  not  entire:  the  notes  not  being  given 
upon  a  general  settlement  of  i^K^ounts,  but  for  each 
separate  parcel  of  goods  sold  s  that  fact,  though  i^t  dis- 
tinctly sworn,  may  be  presumed  from  the  circi^nstapces ; 
the  notes  being  for  di^erent;  sums,  at  different  dates; 
imd,  even  siipposing  the  debt  ta  have  been  originally 
entire,  several  securities  being  taken  would  raise -^vecsl 
debtlB  at  law. 


Creditor  not 
compelled  to 
elect  in  Bank-* 
raptcy;  if  the 
debts  were  of 
a  diflTerent  na- 
ture;   as  a 
Note  and  a 
Bond.    ( See 
n.  (41). ) 


The  Lord  Chancellor. 
Was  this  creditor  under  the  necessity  of  brii^ing  fonr 
^parate  actions  for  his  demand?  If  he  could  comprise 
.the  whole  demand  in  one  action,  he  cannot  be  pe^iptted 
to  split  it  (43).  If  a  creditor  has  a  note  for  one  sum,  and 
a  bond  for  anoth^,  as  the  remedies  and  tl^  relief  under 

those 


(41)  Ante,  Vol.  I,  168. 
•Since  that  case  it  was  setUed, 
as  a  general  rule/  tbst  $lep« 
tion  cannot  be  compelled  be- 
fore a  dividend  :  EKparteHann 
noM^  Ist  Ajnilt  1795.  AQte, 
Ex  parte  Caliaw,  Vol  III,  1. 
Ex  parte  Skarpc,  XI,  2Q3. 
By  the  late  Act  of  ParDa* 


ment,  6  Oeo.  IV,  c.  16»  a.  69, 

the  creditor  cannot  cfadoi  un- 
der a  Commission  wjtbovt  le- 
finqaishing  his  AoUqn  ;  aad 
the  proof  or  claim  of  a  debt 
18  an  Election ;  see  the  nolef» 
Vol.  1, 160.    Ill,  2. 

(42)    Ex   parte    Pwrfmt» 
ante,  493. 


CASES  IN  chancery;  .  58t 

those  •ecurities  aire  diflferent;  he  may  pmve  the  one  debt  7-        160a. 
and  hold  the  baidmipt  in  ^ecution  for  the  other :  but   Qhqsvenob 
he  cannot  split  a  demand  for  goods  sold  and  ddivered. .        fyparU* 

I  recoDect  the  case  before  Lord  Thurlow.   The  general 
rule  is,  that  a  creditor  cannot  be  compelled  to  elect  be- 
&re  a  dividend:  but  it  was  observedi  that,  if  the  assig- 
nees  did  not  make  a  dividend  within  the  timCi  required 
by  the  Act  of  Parliament,  the  badurupt  might  be  kept 
without  the  benefit  of  putting  the  creditor  to  elect,  as. 
long  as  the  assignees  thought  proper,  to  delay  the  divi«; 
dend.    Lord  Thurlow  therefore  held  it  to  be  ocmipetent 
to  the  bankrupt  to  prove,  that  a  dividend  might  have  been 
made;  and  that  the  assignee  should  be  called  upon  to- 
shew,  why  it  was  ndt  made ;  and,  if  he  did  not  satisfac- 
torily account  for  that,  a  time  should  be  fixed,  at  which, 
the  credito^  should  be  compelled  to  elect. 

If  part  of  this  debt  had  been  due,  and  judgment  had 
been  recovered  in  an  action,  brought  for  that  part,  before 
the  rest  of  the  debt  was  contracted,  that  would  raise-  a . 
ease  of  difficulty;  as  there  would  then  be  a  debt  by- 
judgment,  and  a  debt  by  simple  contract :  but  this  might 
have  been  made  the  subject  of  one-  action.  Three  of 
these  bills  were  over  due,  before  any  action  was  brought ; 
and  the  Plaintiff  might  have  brought  an  action  for  goods 
sold  and  delivered;  or  might  have  declared  upon  all  the 
bills  in  one  action*  Mr.  Cooke  states  (43),  that,  if  a 
creditor  has  demands  upon  the  bankrupt  of  distinct  na^*. 
tures,  or  in  different  rights,  he  is  at  liberty  to  prove  onei 
under  the  Commission,  and  proceed  at  law  for  the  rep 
covery  of  the  other;  as  a  bond  and  a  debt  by  simple* 

contract:* 
(43)  1  Ceoke^s  BanIL  Law,  having  distiuct  debts,  cannot 
136 :  th6  editions  previous  prove  one  onder  the  Com- . 
to  the  Statate  40  Oeo,  IIL  mission,  and  proceed  at  law 
c.  121 ;  upon  which,  it  has  for  the  other.  See  8th  edit^, 
beep  held,  that  a    creditor,      by  Mr,  Aoo^t,  158, 9. 
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1800.        eoifMwt;  so  a  bond,  and  reot:  tlie  dd>ti  ite  diffiaeat 
^^"^         in  iheir  natures,    and  with  diflfeieot  leidedka :   ao  die 

OsosTRNOR,  «  pi^^  in  a  BUI  for  an  aeooUnt  atfrent  bmt  prove  in 
JBflp  parte*  .    ^  *- 

f  ^^0  1      I'^cspcct  of  a  demand,  that  does  ii6t  form  part  of  it;  but 

Ke  camiot  take  a  particular  item  out  of  the  account:  and 

proceed  in  one  way  for  that,  and  upon  the  account  for 

the  rest    If  judgment  was  reooTeied  upon  one  of  thead 

notes,  before  the  other  debt  was  contracted,  then  they 

are  distinct:  but,  if  the  whde  was  a  demand  for  goods 

sold  and  delivered,  though  at  different  times,  as  I  see 

upon  inspectbn  of  the  notes,  though  four  notes  were 

given,  yet  they  all  constituted  debts  of  die  same  nature; 

which  might  have  been  made  tiie  subject  of  demand  in 

one  dedaration ;  or,  without  reference  to  tiiem,  an  actioo 

for  goods  sold  and  delivered  might  have  been  brought 

upon  the  whole  amount  $  and  then  tiie  creditor  is  bound 

to  elect;  and  it  is  upon  him  to  diew,  that  the  debts  are 

distinct    That  foct  must  be  ascertained. 

The  general  rule,  that  there  can  be  no  election  be* 
fore  a  dividend,  might  be  very  oppressive,  if  diere  couU 
be  no  exception  to  it ;   as  the  bankrupt  ought  not  te 
suffer  by  any  undue  delay  in  administering  the  pro^rCy; 
First  Dif  idend  &nd  that  cannot  witii  so  much  propriety  be  pressed  agatntt 
in  Bankmptcy  any  creditor  as  against  the  assignee;  who  mnst  know  the 
to  be  sfter  the  state  of  the  fond ;  and  is  bound  to  account  satis&ctoiily 
expiration  of   £^  j^^i  having  made  a  dividend  within  the  time  limited : 
'^'^   '*     viz.  after  the  expiration  of  four  months.    It  is  very  dear 
as  to  three  of  tiiese  notes,  that  three  actions  have  been 
brought,  though  there  ought  to  have  been  but  one;  and 
though  these  sales  have  not  been  oomideted,   this  cre- 
ditor, being  asmgnee,  must  be  supposed  to  know  what  the 
eflfects  are.    If  he  might  have  brought  one  action  upon 
the  notes,   or  for  goods  sold  and  delivered  for  SOQOL 
and  has  split  his  demand  for  tiiis  oppressive  purpose,  upon 
a  question  of  election  he  is  not  entitled  to  have  much 
facility  given  to  him.     If  therefore  he  has  any  fund  ia 

his 
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his  handsi  he  ought  to  elect  withhi  a  fortnight^   or  a  ^®<NI. 

^aotsOk.                            •  Orosvbnor, 

Take  that  Order;   Qnlefli  upoii  niquiry  it  turns  out,  [  ^1  ] 
that  the  demands  are  distinct 


Upon  the  result  of  the  inquiry  the  Order  was  made 
nccordmgly. 


TOWNLEY  V.  BEDWELL. 

"D  Y  the  Master's  Report  under  an  order  of  reference 
"^  to  state  incumbrances  it  appeared,  that  a  lease  had 
been  ei^ecuted  m  1795  by  the  testator  in  this  cause  (44) 
to  Toumky  for  thirty-three  years;  with  a  provisoi  that, 
if  Tbtonfey,  his  executors,  administrators,  or  assigns, 
should  be  desnrous  to  purchase  the  premises  within  six 
years,  he,  his  executors,  administrators,  or  assigns,  should 
pay  to  the  testator,  his  heirs  or  assigns,  6002.  for  the 
purchase  upon  having  a  good  title  made  to  him,  Taumley, 
his  executors,  administrators,,  or  assigns. 

The  testator  died  before  the  ex]((iration  of  six  years 
from  the  date  of  the  lease.  After  his  death,  and  within 
that  period  Tawnley  declared  his  option  to  purchase, 
aocordmg  to  the  proviso. 

The  Master's  Report  al^  stated  an  agreement  for  a 
lease  to  P^aiti  with  a  proviso  for  a  covenant,  that,  if 
at  any  time  after  the  ground  should  be  covered  with 

houses 


1808. 

JforcASlsf. 
April  la* 

Option  to  a 
tenant  to  par- 
chase. 

The  Rents, 
Qotil  the  Op- 
tion made,  ho^ 
long  to  the 
heir:   from 
that  time  the 
conversion 
takes  phoe; 
and  the  pur- 
chasennoney 
belongs  to  the 
personal  repre- 
sentative. 


(44)  Reported  ante,  Vol.  VI,  194« 
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liouaes  by  the  tenant,  he,  Ptaii,  bis  ei^ea^ri^  J^^^ . 
nistrators,  or  assigns,  should  be  minded  to  have,  nB  on^ 
any  part  made  freehold,  the  *  testator,  his  heirs,  ezeen- 
tors,  &c.  would  make  a  tide;  the  yalne^to  bp^fiaoed  by 
two  persons:  one  to  be  appointed  by  the  testator;  IImq 
other  by  Pratt.  In  pursuance  of  that  agreement  a  lease 
was  granted  in  1791  for  ninety-nine  years* 

A  Petition  was  presented  by  the  hdr  at  law ;  pnyaig 
to  be  let  into  possession;  and  to  have  the  rents,  accrued, 
paid  to  him  out  of  Court.  .  No  option  to  purchase  bad 
been  declared  as  to  the  premises,  demised  to  PraiL 

Mr.  Fonblanijueand  Mr.  J3e/7,  in  support  of  the  Pe- 
tition. 
The  premises,  comprised  in  these,  ieases,^  mtist  )be  on* 
sidered  as  part  of  the  real  estate:  that  being  their  na* 
ture  at  the  death  of  the  testator :  no  option  baying  bee^ 
made  during  his  life  by  the  lessees :  upon  whose;  optioa 
alone  the  conyersibn  of  the  estate  was  to  depend:  tlici 
testator  having  no  power  to  impose  the  piir^iafe  q^ 
them.  The  rule,  upon  which  the  argum^t  fiir  the  not 
of  kin  must  rest,  is,  according  to  Burgeu  v«  WktMMie{i6% 
Walker  Y.Denne{  46),  and  that  class  of  case^,  that  eqnily 
considers  as  done  that,  not. which  might  have  been  doa^ 
but  which  ought  to  be  done ;  and  not  in  favor  of  eveiy 
person,  but  of  those  (mly,  who  have  a  right  to  re^idie 
it;  which  the  next  of  kin  have  not :  this  Court  not  intei^ 
fering  between  tiie  representatives :  but  leavioig  the  pio* 
perty,  as  it  was  at  the  death  of  the  testator;  unless  there, 
is  a  right  to  call  for  the  conversion.  The  quali^and 
nature  of  the  property  at  the  deatii  of  the  testator  cin- 
not  be.  affected  by  the  conduct  of  third  persons.     la 

Walker 


(45)  1  Black.  123. 


(46)  Ante,  Vol.  II,  170. 
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Wdlier  Y.  Deime  (Hi )  the  trustees,  having  a  discretiDfi, 
were  not  allowed  to  exercise  it,  so  as  to  affect  the  interest 
of  third  persons.  In  WkiUaker  v.  WkMaker  (4«)  it  was 
lield,  tlutt  the  quality  of  the  estate  could  not  depend  upon 
an  accident;  that  it  must  remain,  as  it  was  at  the  death 
of  the  testator ;  except  as  far  as  it  was  varied  by  the 
eflfect  of  his  contract  * 
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Bbdwblu 


Then  can  any  third  person  determine,  whether  this  is 
real  or  personal  estate?  The  option,  limited  to  the 
period  of  six  years,  is  confined  to  Toumleff^  lease :  the 
other  is  indefinite ;  except  with  reference  to  the  end  of  the 
term,  ninety-nine  years:  extreme  inconvenience  must 
foDow  firom  leaving  it  open  for  so  long  a  period :  the  heir 
being  bound  to  convey,  according  to  the  caprice  of  a 
third  person,  whenever  called  upon.  At  least,  if  this 
option  can  now  be  exercised,  the  produce  of  the  real 
estate,  when  converted,  must  belong  to  the  heir.  The 
money,  to  be  paid  for  Townktfii  prembes,  is  to  go  ex- 
pressly to  his  heirs  or  assigns.  The  presumption  isj  that 
the  heir  was  in  contemplation ;  that  the  proviso  was  studi- 
jously  expressed  in  those  terms  by  the  testator ;  aware, 
diat  the  execution  of  this  stipulation  might  be  insisted  on 
after  his  death ;  and  the  rights  of  his  representatives 
might  thereby  be  varied  considerably.  The  provision  as 
to  the  other  premises,  that  the  price  shall  be  ascertained 
by  arbitration,  is  tiie  subject  of  a  considerable  question  ; 
whether  the  performance  of  such  a  contract  can  be 
decreed  in  this  Court  (49). 


The  Lord  Chancellor. 
This  precise  question  was  decided  at  the  Rolls  by  Lord 
■Kenyon;  holding,  that  upon  such  a  contract  by  a  lessee, 

for 

(47)  Ante,  Vol.  II,  170.         Vol.    V,    846.    VIII.    606. 

(48)  4  Bro,  C.C.n.  MUneg  ▼.  Gery,  ante,  400. 
(48)  Ante,  Emery  ▼.  Wa§e, 

Vol.  XIV.  P  P 


594 


CASES  IN  CHANCERY. 


1808. 


TOWNLBT 

ft. 

BiDWBUU 


for  liberty  to  purchase  the  freehold  and  inheritance 
within  a  eevtain  period  at  a  limited  price,  firom  the  deadi 
of  the  lessor  the  rent  went  to  the  heir;  but  the  money, 
when  the  purchase  was  claimedi  belonged  to  the  exe- 
cutor (50). 


'  Sir  Samuel  Romilly,  Mr.  Wetberell,  and  Mr.  HeaU, 
for  the  next  of  Kin. 
This  case  ought  to  follow  that  decision.  Under  sudi 
a  contract,  where  it  is  absolute,  the  heir  at  law  holds 
the  estate  in  trust  for  those,  who  are  entitled  to  the  per- 
sonal property ;  and  where  it  is  conditional,  by  the  pe^ 
formance  of  the  condition  after  the  death  it  becomes 
absolute.  The  performance  of  the  condition  depending 
neither  upon  the  heir,  nor  upon  the  next  of  kin;  and 
when  it  was  performed  by  the  declaration  of  Taumkffi 
option  to  purchase,  the  right  of  the  next  of  kin  to 
enforce  the  contract  attached.  The  Court  must  proceed 
upon  a  general  principle,  applicable  to  all  cases.  That 
principle  is,  that,  when  the  condition  is  performed,  tbe 
agreement  becomes  absolute :  and  there  can  be  no  dis- 
tinction between  an  agreement,  so  become  absolute,  and 
one,  that  is  absolute  in  its  origin.  When,  therefore  the 
tenant  asserted  his  right  under  the  option,  firom  that 
moment  that  portion  of  the  real  estate  was  to  be  ood- 
sidered  personal.  The  provision,  that  the  money  b 
to  be  paid  to  the  heir  is  of  no  consequence ;  occasioned 
probably  by  the  circumstance,  that  the  conveyanoe 
was  to  be  obtained  from  the  heir;  to  which  the  next 
of  kin  could  not  be  a  party.  That  cannot  detenmne 
this  question;  whether  the  heir  can  keep  the  numej; 
or  is  to  be  a  trustee.  The  testator,  who  did  not  coo- 
template  any  dispute  upon  the  subject,  must  be  eos- 
sidered  as  having  died  intestate  as  to  .  this  part  of 
his  property.  As  to  the  objection,  that  the  .{irice  of 
the    premises,  demised   to  Prati,  is    to    be  &ced  hf 

arli- 
(60)  Post,  596. 
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arbitration^    that  very  difficult    question  remains  Unde- 
termined ( 51  )• 

The  Lord  Chancellor  observed,  as  to  the  premises, 
demised  to  Prati,  that  until  the  option  declared^  'which 
ascertwis,  whether  the  estate  is  ever  to  be  converted, 
the  rents  and  profits  must  go  according  to  the  fireehold 
title;  and  it  was  admitted  by  the  Counsel  for  the  next 
of  kin,  that  the  prayer  of  the  petition,  that  the  heir  may 
be  let  into  possession,  could  not  be  resisted. 

Mr.  Fanblanquef  in  Reply. 
As  to  the  other  premises,  the  option  to  purchase  which 
has  been  declared,  the  next  of  kin,  not  being  entitled  to 
enforce  performance  of  the  condition,  cannot  have  the 
benefit  of  it,  when  performed ;  though  Townley  might 
during  tile  testator's  life,  and  within  the  period  of  six 
years  firom  the  date  of  the  lease,  have  claimed.  The 
direction,  that  the  money  shall  be  paid,  not  to  the  exe-^ 
cutors  or  administrators,  but  to  the  heirs  and  assigns, 
distinguishes  this  case. 

The  Lord  Chancellor* 
Much  reliance  cannot  be  laid  on  that  expression ;  as 
with  similar  inaccuracy  the  fee-simple  is  to  be  conveyed 
to  Townley f  his  executors,  administrators,  or  assigns. 
My  present  opinion,  as  to  these  premises,  is,  that  the  • 
rents,  previous  to  the  option,  declared  by  Towntey, 
l>elong  to  die  heir;  and  upon  the  question,  as  to  the 
subsequent  rents,  I  will  read  my  note  of  the  case  before 
Juord  Kenyon. 


595. 


1808. 


Town  LB Y. 
Bbdwelu 


(61)  Ante,  Emery  v.  Woie,  Vol.  V,  846.  VIIJ,  602,  Miheli 
V.  Oeryf  ante,  400. 


PP« 


The 
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Town  LEY 

V. 

Bbdwbuu 


The  Lord  C^ANCELLOR. 
The  case^  to  which  I  alluded  yesterday   is  Ltowet  ▼. 
Bemeit  ( 52) ;  which  according  to  my  own  note  was  this. 

A  petsoDi  named  Wittervoronge^  in  1758  demised  to 
Douglas  for  seven  years;  with  a  covenant,  that,  if  after 
the  29th  of  September,  1761,  and  before  the  S9A  of 
September,  1765,  Douglas  should  choose  to  purchase 
the  inheritance  for  SOOO/L,  JViiterwronge  would  convey 
accordingly.  Witierwronge  died  in  1763:  no  elecdon 
having  been  then  made  by  Douglas ;  and  left  aD  bb 
real  estate  to  John  Bennett ;  and  all  his  personal  estate 
to  Bennett  and  his  sister,  equally,  as  tenants  in  com- 
mon.   In  1765,  before  the  29th  of  September,   fVaOer, 

m 

who  had  purchased  the  lease  and  the  benefit  of  the  agree- 
ment from  Douglas,  called  upon  Bennett,  the  devisee  of 
the  real  estate,  to  convey  upon  payment  of  30001*  Tlie 
Bill  was  filed  in  1781  by  Lawes,  the  husband  of  Bennetf% 
sbt^r,  against  the  personal  representative  of  Bennett, 
the  brother,  claiming  a  moiety  of  the  3000/.  and  interest; 
and  Lord  Kenyon  made  the  Decree  accordingly;  ob- 
serving, that,  though  Witterwronge  could  not  have  com- 
pelled Douglas  jto  purchase,  the  money  was  at  the  time 
of  the  election  declared  to  be  considered  as  the  personal 
estate  of  the  testator;  and  did  not  belong  to  the  dctisee 
of  the  real  estate. 

That  case  was  very  much  argued ;  and  I  do  not  men 
to  say,  that  a  great  deal  may  not  be  urged  against  it :  bu^ 
where  there  is  a  decision  precisely  in  point,  it  is  better  to 
follow  it. 


Therefore  the  rents  of  the  premises  demised  to  Prsti 
and  the  rents  of  the  other  premises,  demised  to  Towakf, 

and 

(52)  At  the  RoUs,  Febrw  ing  with  the  Lotd  C^kaneelktt 
ary  16th,  1805,  since  re-  note.  See  post.  Vol.  XVI, 
ported,    1  Cox,  167 :  sgrcc-      263.    Ante,  VII,   436,  7. 
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until  the  option,  declared  by  hinii  belong  to  the  heir; 
and  from  the  time  of  that  option  Toumley  is  entitled  to 
the  latter ;  and  must  be  charged  with  interest  upon  his 
purchase-money ;  which  money  and  interest  ar^  pergonal 
estate  of  the  testator;  and  go  to  his  next  of  kin. 


A97 


laos. 


TOWNWT. 
».  * 

BBDWBI.L. 


MITCHELL,  Ex  parte. 

rjNDER  a  Commission  of  Bankruptcy  the  Commis- 
sioners had  refused  to  permit  a  person  to  vote  in 
the  choice  of  assignees  under  a  power  of  attorney  from  a 
partnership ;  which  was  npt  executed  by  all  the  partners ; 
upon  which  this  petition  was  presented.  It  was  said, 
there  was  a  difference  of  practice  among  Commissioners 
as  to  this. 

Sir  Samuel  RomiUy,  in  support  of  the  Petition,  said| 
tliis  was  a  very  important  point ;  as  the  same  objection 
must  yield  to  the  proof  of  debts  -under  such  powers ;  and 
remarked  the  great  inconvenience,  that  must  be  the  conr 
sequence  of  allowing  this  objection,  from  the  absence  of 
partners;  which  pannot  be  obviated  by  giving  a  general 
power  upon,  le^^ving  the  kingdom ;  as  this  authority  miiat 
be  a  special  power  of  attorney  to  vote  in  the  choice  of 
assignees  ip  the  particular  Commission ;  and  is  filed  with 
the  proceedings. 

Mr.  Hart, .  for  the  Assignees,  opposed  the  Petition, 
upon  the  distinction,  that,  though  one  partner  may  prove 
for  all,  one  cannot  execute  a  deed  for  the  others;  and 
cannot  tl^erefore  d^lega^  this  ^utbority, 

J%e 


1806* 
AprU^ik. 
One  partner 
aUowed  to  ael 
for  another  in 
bankmptcy  for 
varioos .  pur- 
poses; as  to 
prove  debts ; . 
to  exeonte 
powers  of  at-, 
tomey  for 
voting  in  the 
choice  of  as- . 
signees,  sign* .. 
ing  the  Cerii* . 
ficate,  &G. 
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M'lTCHBLL, 

Ex  parte. 


The  Lord  Chancellor. 
I  think,  the  Commissioners  ought  to  have  admitted  diis 
power  of  attorney  upon  the  usage.  Creditors  are  let  m 
to  vote  upon  the  certificate  in  thb  way ;  and  there  is  a 
vast  number  of  acts  in  bankruptcy ,  upon  which^  if  one 
partner  is  not  permitted  to  act  for  the  others^  the  in- 
convenience is  obvious  ( 53 ). 


The  Order  was  made  accordingly. 


(53)  Post,  Ex  parte  Hali, 
Vol.  XVII,  62.  I  Rose  Bank. 
Cat.  2.  Ex  parte  HodghiH' 
ton,  Post,  Vol.  XIX,  291,  7. 


The  signature  of  the  Certifi- 
cate by  one  Trustee  oolj  not 
sufficient:  Ex  parte  Righj, 
XIX,  463, 


1806. 
April  eth. 
Settlementi 
previous  to 
marriage,  of 
money,  the 
property  of 
the  wife,  upon 
the   event  of 
the  husband^s 
baukmptcy, 
valid;  and  part, 
being  lent  to 
the  husband 
upon  his  bond 
under  a  power 
for  that  pur- 
pose, was 
proved  under 
tbe  Commii* 
sion. 


HINTON,  Ex  parte. 

IJPON  the  14th  ^f  March,  1805»  a  CommissioD  of 
Bankruptcy  issued  against  James  ]Fit«.  By  a  settle- 
ment, previous  to  the  marriage  of  the  bankrupt,  in  1794| 
with  Elizabeth  Randall  the  sum  of  540^.,  to  which  tint 
was  entitled,  was  assigned  to  the  Petitioner ;  with  power 
to  him  to  lend  the  money  to  the  husband ;  to  whom  oOMl 
was  advanced  accordingly,  before  the  marriage,  on  his 
bond,  dated  tbe  18th  o£  June,  1794,  in  the  penal  sum  of 
1000/.;  to  be  void  on  payment  of  500/.  and  interest 
upon  the  18th  of  December  following.  At  the  time  tbe 
money  was  lent,  articles  of  agreement  were  executed  hj 
Fitz,  Elizabeth  Randall,  and  the  Petitioner ;  reciting  tbe 
bond,  entered  into  in  prospect  of  the  marriage ;  and  in 
consideration  of  the  sum  of  540/.  declaring,  that,  in  case  tbe 
marriage  shoidd  take  effect,  the  bond  and  money  shooU 
be  upon  the  following  trusts :  vis.  that  the  Petitioner  and 
the  other  trustee,  since  deceased,  should^  when  tbej 
thought  proper,  recover  and  receive  the  principal  sob; 

and 
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and  apply  the  interest  to  the  use  of  the  husband  during         1808. 
his  tife,  if  he  should  so  long  continue  solvent :  but,  if  he      p.  ^"j^*^"^ 
should  become  a  bankrupt,    then    to  pay  the   interest       Ex  parte. 
thereof  to  Elizabeth  Randall^  if  she  survived  him,  for 
her  life,  for  her  separate  use  and  to  her  separate  receipt ; . 
as  if  she  was  a  FSme  Sole ;  and,  if  she  should  be  then 
deady  then  to  permit  and  suffer  the  said  sum  of  500/.  to 
.  gOy  and  be  held  and  enjoyed,  by  the  child  and  children 
of  the  marriage ;  and,  if  there  should  be  no  such  chil- 
dren or  child,  who  should  attain  the  age  of  twenty-onci 
then  to  the  bankrupt,  his  executors,  &c. 

Elizabeth  Fiiz  died ;  leaving  by  the  bankrupt  one 
child  ;  who  is  now  living. 

The  prayer  of  the  Petition  was,  that  the  Commissioners 
may  be  ordered  to  admit  proof  of  the  debt. 

Mr.  Roupell,  in  support  of  the  Petition,  cited  Ex 
parte  Meaghan  ( 54 ). 

Mr.  Gregg,  for  the  Assignees,  opposed  the  Petition ; 
observing,  that  the  infant  had  a  remedy  against  the 
trustee. 

The  Lord  Chancellor. 
Upon  the  audiority  of  a  case  in  Strange  (55),  which  has 
been  followed  by  Lord  Thurhw,  the  trustee  is  entitled  to 
prove  this  debt;  upon  the  distinction^  that  this  money  was 
part  of  the  wife's  property,  not  the  bankrupt's.  That 
case  is  also  an  authority,  that  money,  being  the  wife's 
property,  may  be  limited  upon  the  bankruptcy  of  the  hus- 
band.    The  articles  being  before  the  marriage,  the  wife 

was 

(54)  1  Scho.   ^  Lef.  170.  (55)  Lockyer  v.  Savage,  2 

Ejc   parte  Cooke,  ante,  Vol.      Sir.  947. 
VIII, 353,  and  the  note,  35(>' 
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HiNTON, 

Ex  porie* 


was  a  purchaser  for  herself  and  the  issue;    who  could 
have  no  remedy  against  the  trustee. 


The  Order  was  made  accordingly. 


RIMENE,  Ex  parte. 

l80o« 

Anril  ft#A 

Where  the  \  COMMISSION  of  Bankruptcy  issued  against  the 
oondoct  of  the  Petitioner ;  under  which^  after  several  meetings,  the 

petitioDing  Commissioners  refusing  to  declare  him  a  bankrupt,  the 
Creditor  under  petitioning  creditor  discontinued  all  proceedings  under 
a  Commission  f^  Commbsion ;  and  held  the  Petitioner  to  bafl  m  an 
of  Hankrupt-  ^^.^Jq^.  The  petition  prayed,  that  the  Conuniaalcm  may 
^'  ^  "^ ,  .      be  superseded ;  and  the  bond  assigned.    The  petitioniiig 

creditor,  when  the  petition  was   heard,   had   become  a 

bankrupt. 


Sir  Samuel  RomiUy^  in  support  of  the  Petition* 


proper,  m 
swearing  to  a 
Bankruptcy, 
which  he  can- 
not establish, 

was  not  such  ^^^  WethereU  opposed  the  prayer  as  to  the  asaigning 
^   •  I   e  ^®  bond,   upon  the   circumstances;  shewing,  that  the 

the  Bond  upon  (Commission  was  not  fraudulently  and  maliciously  taken 
which  the  <>"^-  ^^^^  Petitioner  also  having  said,  that,  though  he 
whole  penalty  had  not  yet  committed  an  Act  of  Baplqruptcy,  he  soon 
must  be  re-     woiild, 

covered,  the  Thfi 

Lord  Chancellor  would  have  ordered  it  to  stand  as  a  security  for  the 
Costs,  to  be  ascertsined  in  an  Issue :  but  the  creditor  having  become 
a  Bankrupt,  to  obviate  the  objection,  that  the  Costs,  so  ascertained, 
would  be  a  debt  liquidated  after  the  Bankruptcy,  a  specific  auQi  was 
named. 
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The  Lord  Chancellor  said,  be  had  some  difficulty 
as  to  assigning  the  bond:  the  Court  of  King's  Bench 
having  detennined,  that  the  whole  sum  of  SOOl.  must  be 
recovered ;  which  in  several  cases  would  be  too  much : 
in  this,  for  instance,  though  certainly  it  is  very  wrong 
to  swear  in  this  manner  to  a  bankruptcy,  without  being 
able  to  establish  it,  there  is  nothing  wilful  in  the  cre» 
ditor's  conduct,  upon  which  the  bond  should  be  assigned : 
yet,  his  Lordship  added,  that  he  should  have  no  ob* 
jection  to  direct  the  bond  to  stand  as  a  security  for 
the  costs,  to  be  ascertwied  in  an  issue  ''  Quanhtm 
"  Dammficatusr  {56) 


eoi 


1806. 


RiMBNB, 

Ex  partem 


Sir  Samuel  Ramitty  objected,  that  the  costs,  ascer> 
tained  in  that  mode,  could  not  be  obtained;  as  they 
would  be  a  debt,  liquidated  after  the  bankruptcy  of 
the  person,  to  be  charged  with  them;  and  proposed^ 
that  the  Lard  Chaneettar  should  order  a  specific  sum 
to  be  paid. 

The  Order  was  accordingly  made,  that  the  bond  should 
stand  as  a  security  for  SO^,  for  the  costs. 


(56)  See  Ex  parte  Lane,  ante,  VoL  XI,  415,  and    the 
references  in  the  note,  410. 
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1800. 

ApHl  eth  MOULE,  Ex  parte. 

and  IXth. 

Commission  of  HHIIE  prayer  of  this  Petition  was,  that  a  Commission 
Bankruptcy  of  bankruptcy,  which  issued  in  the  year  1803,  and 

may  be  super*  under  which  the  bankrupt  had  obtained  his  certificate, 
seded  atier  tiie  ^^^  ^  superseded ;  being  impeached  upon  two  grounds : 
.     ,^  First,  as  to  the  trading;  which  was  that  of  a  horse- 

where  fraudu-   d®*^^'^'   ^^®  bankrupt  being  a  lieutenant  of  marines: 
lently  taken      Secondly,  as  to  the  debt  of  the  petitioning  creditor ;  who 
out  at  the  in-    was  the  bankrupt's  grandmother, 
stance  of  the 

Bankrupt :  but      Mr.  Hart  and  Mr.  Wingfield,  m  support  of  the  Pe- 

where  the  ap-  ^^^^^^ 

plication, 

,        .  The  Lard  Chancellor  asked,  whether  there  was  any 

made  earlier  distance  of  superseding  a  Conunission,  after  a  Certifi- 

was  delayed  pate  had  been  obtained. 

five  years,  and 

was  founded  Sir  Samuel  RomiUy  and  Mr.  Hall,  for  the  Bankrupt, 

upon  objec-  ^^^  there  were  instances  in  the  Bankrupt  Office ;  where 

tions  to  me  j^  appeared,  that  the  Commission  was  taken  out  firau- 

^.:.     .  dulently,  at  the  instance  of  the  bankrupt  himself  (57): 

petitionmgcre-  ^  ^      x-%    • 

ditor's  debt      ^^*  ^^^  objected  to  gomg  into  the  Petition,    at  the 

which  must  distance  of  five  years :  the  Petitioner,  when  the  Com- 
haTe  been  tried  mission  issued,  having  been  aware  of  all  the  drcmn- 
at  Law,  the  stances,  upon  which  his  Petition  insbts;  and  having 
petition  was  afterwards  pressed  for  security,  and  threatened  to  oppose 
dismissed.         thg  certificate,  &c. 


The  Lord  Chancellor. 
AprU  Wik.         This  Petition  prays,  that  a  Commission,  issued  in  1803, 

may  be  superseded ;   under  which  Commission   a  certi- 
ficate 
(57)    Ej^    parte    Gardner ^      par^c -Bourne,  post,  VoL  XV!, 
1  Fei .  Sf  Bca.  45.     Ex  parte      145.    Ex  parte  CUmtcay^  ante, 
Binmer,  1  Madd.  250.    Ex      XI If,  62,  and  the  note,  04. 
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ficate  has  been  obtained  a  considerable  time.  It  ap- 
pearS)  that  a  Petition  to  supersede  Commissions  under 
those  circumstances  is  authorized  by  precedent ;  if  the 
nature  of  the  case  calls  for  it  ( 58 ).  On  the  other 
hand,  vrhere  the  application  is  made  a  considerable  time 
after  the  certificate  was  obtained,  which  application  might 
have  been  made  before,  the  Lard  Chancellor  is  called 
upon  to  interpose  rather  by  a  regard  to  the  jurisdiction 
in  bankruptcy^  than  by  any  demand  of  justice  to  par- 
tiesy  who  do  not  choose  to  come  forward  at  an  earlier 
period. 


«03 


1808. 


MOULE, 

Exparie* 


This  Commission  is  impeached  upon  two  grounds: 
First,  that  there  was  no  petitioning  creditor's  debt :  Se» 
condly,  that  there  was  no  trading ;  and  upon  the  affi.- 
davits  infinite  suspicion  is  raised  upon  both  those  points : 
still,  if  the  Petition  had  been  presented,  before  the  cer- 
tificate was  obtained,  as  to  the  debt  of  the  petitioning 
creclitor,  upon  those  affidavits,  and  from  what  she  ap- 
pears to  have  sworn  upon  the  proceedings,  I  could  not 
have  superseded  the  Commission  without  giving  her  the 
opportunity  of  trying  the  validity  of  her  debt. 


Upon  the  affidavits  it  seems  also  difficult  to  establish    Commission 
the  trading.     A  trading,  of  a  sort,  is  deposed  to :  but  of  Bankruptcy 
that  was  during  infancy.     If  however  that  trading  was  ^o^o^  he  sap- 
carried  on,  after  the  trader  became  adult,  though  in  a  P^^"  jT 

much  less  degree,   the  quantity  of  tradiner  would  nbt  .      .  f 

°  ^  "^  ^  mg  m^ncy* 

make  him  the  less  a  trader ;  and  upon  that  head  also 

there  would  have  been  enough  to  have  authori2sed  the 

petitioning  creditor  to  claim  the  right  to  try  the  fact  of 

trading,   after  he  became  adult;  which  would  support 

the  Commission.    For  that  purpose  very  little  would  be    Trading  in  a 

sufficient ;  as  in  the  case  of  the  inn-keeper ;  who  sold  a  ^^U  •°^*1'  ^^ 

f^  gree  will  sns- 

(58)    Ex  parte  Bass,    4  Madd.  270.     Ex  parte  Cutten,  ^'"  *  ?T"^ 

sion  of  Bank- 
ruptcy; if  suf- 
iicient  for  the  ioference  of  an  intention  to  deargenerally. 


Buck^  08. 
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1808.         few  bottles  of  wine :  but  there  was  suflSdent  for  a  jury 

"^^  to  infer,   that  he  intended  to  sell  to  as  many  persons, 

„         '        as  would  buy,  and  as  much  as  they  would  take  (59). 

In  this  trade  of  a  horse-dealer  very  little  dealing  would 

do ;  and  certainly  there  was  much  less  dealing,  after  he 

was  of  age,  than  before. 

As  to  the  delay  of  this  Petition,  it  is  distinctly  proved 
by  several  affidavits,  that,  notwithstanding  the  obscurity 
arising  frpm  two  places  of  residence,  the  petitioner  had 
information,  that  the  Commission  had  issued  against  this 
person;  and  had  full  opportunity  to  interpose  between 
the  date  of  the  Commission  and  the  certificate.  This 
question  is  to  be  considered,  not  so  much  between  the 
petitioning  creditor  and  the  bankrupt,  as  with  refierenoe 
to  this  jurisdiction ;  and  upon  that  principle,  as  I  could 
not  before  the  certificate  have  superseded  the  Commis- 
sion without  a  trial,  the  case  is  not  so  dear  that  I  can 
now  supersede  it 


The  Petition  was  dismissed  without  costs. 

(50)  Ex  parte  Gardner ,  1  Vet.  ^  Bea.  45.     Ex  parte  Ma* 
gennUt  I'Rase,  84. 


I80b.  ACKERMAN,  Ejc  parte. 

April  l^h. 
A  joint  ere*      A     SEPARATE   Commission    of  Bankruptcy  issued 
ditor,  being  against  Thomas  Thanuu.    The  bankrupt  was  en- 

the  petitioning  gaged  with  two  other  persons.  Hunter  and  Latham,  in  a 

oreditor  m  a    -^j^^  adventure  or  consignment  of  goods  sent  to  India  by 
septrate  Com«  « •        i  •     «»  «  ^ 

T  .  ^     two  ships ;  but  not  upon  any  other  account.    There  was 

mission,  enti-  m,  ^ 

tied  to  receive  J^^^ 

DiYidends,  &c.  with  the  separate  creditors ;  not  being  within  the  Rule, 

exdudiog  the  other  joint  oreditor*. 


CASES  IN  CHANCERY.  1806 

jomt  property,  the  produce  of  that  adventure.    Only  one  1808. 

separate    debt  was  proved  under  the  Comniissioni  viz.     a^^^^ZL^v 
1S66/.  5f4  ll(L  upon  the  joint  and  several  bond  of  the       Expart^* 
bankrupti  Huni&r  and  Latham^  in  consideration  of  goods, 
supplied  for  the  joint- consignment;   and  a  dividend  of 
sixteen  shillings  in  the  pound  wad  ^ordered  out  of  the 
separate  estate. 

The  Petition  was  presented  by  a  joint  creditor,  who 
was  the  petitioning  creditor  under  the  separate  Commis- 
sion ;  praying,  that  he  may  receive  a  dividend  out  of  the 
separate  estate  upon  his  debt  of  1041/.  15^. 

Sir  Samuel  RanUUjf  and  Mr.  WiUiam  Agar^  in  sup- 
port of  the  Petition,  observed,  that  tiie  distinction  be- 
tween the  petitioning  creditor  and  the  other  joint 
creditors  in  this  resp^t  was  setded  (  60  ). 

Mr.  Hart  and  Mr.  Cooke,  for  the  joint  creditors,  did 
not  argue  the  point. 

The  Lord  Chancellor  said,  he  huH  often  pressed 
Lord  Rosslyn  in  vain  against  the  rule,  laid  down  in  Ea: 
parte  Etton  (  61 ) :  the  consequences  of  which  were  very 
dissatis&ctory :  but  it  had  for  a  long  time  been  the  settled 
rule. 

The  Order  was  made  according  to  the  prayer  of  the 
Petition. 

(60)  See  ante,    Ex  parte  and  Jacks&n,  XV,  62,  409. 

Kensington,  447.     Ex  parte  Ex  parte  Taitt,  XVI,  199. 

Clay,  Vol.  VI,  818,  and  the  Ex  parte  Detasiet,    XVII, 

references.  Ex  parte  Chandr  247. 

kr.  Ex  parte  Haih  IX, '85,  (61)  Ante,  Vol.  Ill,  238; 

349.    Post,  Ex  parte  SadUr  see  the  no^,  243. 
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1808. 
April  I3ih. 
Eqaitable 
mortgage  by 
deposit  of 
Deeds* 


MOUNTFORT,  Ea  parte. 

'T^HIS  Petition  was  presented  by  a  person,  claiming 
the  usual  relief  in  bankruptcy,  as  an  equitable 
mortgagee  by  the  deposit  of  a  lease ;  and  the  question 
was  as  to  the  extent  of  the  security ;  whether  it  was  for 
the  debt^  dien  due^  and  to  become  due,  or  for  the  latter 
only;  upon  which  fact  the  affidavits  of  the  petitioner  and 
the  bankrupt  were  directly  opposed  to  each  other. 

Mr.  JVilUam  Agar,  in  support  of  the  Petitions  referred 
to  the  decisions  upon  this  subject  (  62),  with  reference  to 
the  Statute  of  Frauds;  upon  the  effect  of  the  bankrupt's 
affidavit. 


Sir  Samuel  RomiUy  resisted  the  Petition;  observing 
upon  the  inconvenience  of  these  decisions,  with  reference 
to  the  Statute  of  Frauds  (63):  the  party  by  his  own  oath 
proving  his  case ;  though,  if  the  questiion  had  come  on 
by  Bill,  a  Decree  could  not  be  obtained  upon  the  evi- 
dence of  a  single  witness,  positively  contradicted  by  the 
Answer  (64).  . 

The  Lord  ChancelloiI. 
I  recollect  the  first  determination,  establishing  a  mort- 
gage by  a  deposit  of   deeds ;    which  surprised  the  Batr 

considerably ; 


(02)  See  Rusiel  v.  Atcsie/, 
1  Bro.  C.  C.  269.  Ante,  Ex 
parte  Coming,  Vol.  IX,  115, 
and  the  note,  117.  Ex  parte 
Wetherell,  Ex  parte  Haigh, 
XI,398,  40d.  NgrnsY.Wil^ 
kingon,  XII,  192.  Hiem  r. 
Mill,  XIII,  114. 


(63)  Statute  29  Char.  II, 
c.  3. 

(64)  See  The  East  Jhdia 
Company  v,  DanaU,  ante, 
Vol.  IX,  275,  and  the  nolei, 
VI,  177.     11,244. 


Ex  parte. 
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considerably ;  and  that  feeling  has  been  justified  by  every  1808. 
subsequent  case  upon  the  point.  It  is  true,  Lord  TAiir-  ^*^^ 
fow  decided  in  FeaiAergtone  v.  Fenmck  (65),  in  which  I  ^  ,  * 
was  Counsel}  and  in  Harford  y.  Carpenier  {66)^  that  if 
there  was  a  deposit  of  a  lease^  and  nothing  more  passed 
at  die  timei  that  should  be  intended  a  deposit  for  the 
debt,  then  due:  but  it  was  never  decided,  that  if  the  per^ 
son,  with  whom  the  deposit  was  made,  came  forward  him- 
self, and  stated  the  terms,  upon  which  it  was  made,  the 
Court  would  not  examine  the  terms.  The  mischief  of  aH 
these  cases  is,  that,  we  are  deciding  upon  parol  evidence 
with  regard  to  an  interest  in  land  within  the  Statute  of 
Frauds.    The  evidence  is  quite  contradictory. 

Direct  the  lease  to  be  sold ;  and  let  the  Commissioners 
inquire,  in  respect  of  what  debt  it  was  deposited ;  the 
produce  of  the  sale  to  be  applied  accordingly ;  and  the 
proof  to  be  regulated  by  the  result  of  that  inquiry. 

(06)  X  Bro.  C.  a  270,  n.  (66)  1  Bro.  C.  C.  270,  n. 
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1866. 


In  die  foDowing  Caset  the  Decree  of  die  Coort  of 
Chancery  were  affirmed  upon  Appeal  to  the  House 
of  Lords. 

The  Warden  and  Minor  Canons  of  Si.  PamTs  v.  ilfor- 
rU,  ante»  Vol.  IX,  155,  816. 

in  V.  Baselejf,  1 809,  ante,  SI6« 


TABLE 


TABLE  OF  CONTENTS 


A. 

ACCOUNT. 

1.  To  a  Bill  for  an  account,  a  settled 
account  was  suggested  by  the  an- 
swer; bnt  not  proved. 

Liberty  given  to  surcharge  and 
falsify ;  if  tbe  Master  should  find 
any  settled  account.  JiftiMiiiaii  v. 
Barker.  Page  679 

2.  Bill  impeaching  an  account,  to  have 
liberty  to  surcharge  and  falsify,  must 
lay  a  ground  by  dleging  some  speci- 
fic errors.  579 

See  Fraud,  2.    Practice,  1. 

AGENT.— See  Principal  and  Agent. 

AGREEMENT.— See  Contract. 

ALIMONY.— See  Ne  exeat  Regno. 

AMENDMENT. 

See  Election  of  Curate  and  Vicar,  t. 

ANNUITY. 

Ante,  Vol.  X,  200. 

1.  The  Decree  affirmed  upon  a  re- 
hearing. 

Jurisdiction  of  equity  to  order 
instruments  to  be  delivered  up,  even 
upon  legal  objections,  as  under  the 
Annuity  Act,  arising  incidentally  in 
the  exercise  of  equitable  jurisdic- 
tion; as  upon  extreme  inadequacy 
of  consideration,  and  contribution 
among  several  sureties.  Ware  v.  Hor" 
wood.  28 

2.  A  bond  Jide  sale  of  dividends  of 
stock  is  not  within  the  Annuity  Act 
Browne  v.  Like.  302 

3.  Agreement  to  grant  an  annuity  is 
not  within  the  Annuity  Act.  - 

Execution  of  such  an  agreement 
Vol.  XIV. 


ANNUmr— eonitm^  , 

tfgainst    the    executors.     Nield  r. 
Smith.  Page  491 

4.  Equitable    arrangement   in    bank- 
ruptcy by  setting  a  value  upon  an 
annuity,    the     penalty    being    for- 
feited. 574 
6.  What  is  the  debt,  and  how  to  be 
ascertained  upon  an  Annuity  Bond, 
forfeited  at  the  time  of  the  grantoi^a 
discharge  by  an  act  of  insolvency. 
Qu4gre.                                          674 
See  Maintenance,  1.      Principai 
and  Smretg,  6* 

ANSWER. 

Motion  to  refer  the  answer  for  imper- 
tinence allowed  as  cause  against  dis- 
solving an  Injunction,  upon  the 
terms  of  procuring  the  Report  in  a 
week.  Goodinge  v.  W6odham$*  634 
See  Pleading,  6,  7.     Practice,  6* 

APPEAL.— See  Practice,  Id. 

APPEALS  TO  THB  LORDS. 
See  pages  301,  608. 

APPORTIONMENT. 

See  Charity,  3.     WUl,^ 

ARBITRATION. 
1.  General  reference  to  arbitration  by 
parties  in  a  suit,  then  depending  in 
Chancery,  made  an  Order  of  a  Court 
of  law. 

Whether  that  is  an  Order  within 
the  Statute  0  &  10  WiU.  Ill,  e.  16, 
excluding  the  equitable  jurisdiction 
to  afiect  the  award  for  mistake  of  the 
law,  apparent,  and  to  restrain  an 
application  to  the  Court  of  Law  to 
enforce  it.  Quare,   Nicholt  w.OhAlie. 

QQ 


TABL£  OF  CONTENTS. 


ARBITRATION— conftmi^ci. 

2.  Agreement  to  refer  to  arbitratioo 
DO  bar  to  relief  in  equity.   Page  270 

5.  No  jurisdiction  in  equity  by  in- 
junction to  stay  process  of  a  Court 
of  law  upon  an  award,  made  a  rule 
of  Court  under  the  Statute  9  &  10 
WilL  III,  Cm  15,  whirh  conBnes  the 

jurisdiotion  to  set  aside  the  award, 
obtained  by  corruption,  &c.  to  the 
Couit,  of  which  the  svbmission  ia 
made  a  rule.    GwinHi  v.  Bannister, 

530 

4.  Distinctioi  Between  an  award  under 

the  §Ut  PSe  "i^WilL  III,  c.  15,  and 

nn  award  made  in  the  course  of  a 

•ause.  592 

See  dmitmetf  3.    Party^  2. 

ARREST.— See  Primkge. 

ASSETS.— See  iSreeicfer,  7,8. 

ASSIGNMENT  without  LICENCE. 
See  Zctaor  $mii  Xctsef ,  4. 

ATTAINDER.— See  Bankrupt,  20,  22. 

ATTORNEY   or  SOLICITOR   and 
CLIENT. 

1.  Solicitor,  allowed  costs  of  taxation, 
the  rednctien  of  bis  bill  being  less 
t^n  a  sixth,  eharged  with  costs  of 
proceedings  before  the  Master,  creat- 
ing useless  expence.    Yea  v.  Frere, 

164 

2.  An  Attorney's  BiH  of  Costs,  settled 
and  paid,,  or  after  judgment  in  aa 
action,  not  to  be  referred  for  taxa- 
tion of  eourse;  as  it  may  upon  a 
special  ease  of  fraud,  or  improper 
charges,  notwitlMtanding  payment, 
a  releaae,  jaiignient,  or  other  secu- 
rity.   LmngMaffe  ▼.  Tayhr.  2^ 

^.  A  Solicitor,  having  declined  to  act 
for  his  client,  has  no  lien  for  his  costs 
upon  a  fund  in  Court.  CrettweU  v. 
Byr^n.  271 

4..  Client  may  discharge  his  Solicitor. 

272 

6.  Attorney,  qvitting  his  cKent  before 
trial,  cannot  bring  an  action  for  his 
MR.  273 

St9  BanMnmiil5.  Party,  2.  Pri- 
"  J0*    PwrchauT,  6. 


AWARD. 


ArhitruHtn. 


B. 

BAIL. — See  Ne  exeat  Regma. 

BANKRUPT. 

1.  Bankrupt,  hayhig  escaped  from  pri- 
son, was  re-taken  by  the  gaoler  upon 
his  return  firom  examination,  sur- 
rendering to  the  Commissioners  un- 
der the  Ijord  Ckmncellor*9  Order, 
giving  him  liberty  to  surrender  after 
the  time  prescribed  by  the  Statute. 

Not  discharged  :  nor  is  the  act  a 
contempt.  Johuon,  Ex  parte,   P.  9S 

2.  The  Lard  Ckaneelhr^s  Order,  giriog 
a  bankrupt  liberty  to  sarreDder  after 
the  time,  prescribed  by  the  Act  of 
Parliament,  is  not  mandatory  upon 
kknr  and  gives  him  no  protection; 
except  as  it  may  efaew  the  fuTorsbie 
inclination  of  the  Lord  Ckameelhr; 
and  by  not  svrrendering  he  does  not 
incur  a  contempt.  40 

d.  Fraction  of  a  day,  in  support  of  a 
Commission  of  Banhroptcj,  by  ad- 
mitting evidence,  that  the  act  of 
bankruptcy,  though  on  the  samt 
day,  was  previous  to  the  issuiogr 
t.  e.  the  awarding  and  sealing,  tht 
Commission.     Wydawn'M  CJast.     80 

4.  Whether  the  striking  the  docket 
can  be  considered  as  the  issuing  of 
the  Commission,  especially  with  r»- 
ference  to  the  24th  Section  of  Sta- 
tute 5  Geo.  II.  c.  30,  a  penal 
clause,  Qiftfre.     WydamtCa  dasf  (*). 

80 

5.  That  a  creditor  lAonld  have  called 
is  not  required  for  the  act  of  bank- 
ruptcy by  absconding,,  as  for  that  of 
keeping  house.  As  to  the  reason  of 
that  distinction,  if  the  latter  caa 
be  established  by  olher  eridence, 
Qiftfre.     WydmmCi  €kue.  80 

6^  Commission  of  Bankmplej  not  su- 
perseded for  want  of  an  act  of 
bankruptcy  previous  to  striking  the 
docket:  the  aBdavit  of  befief,  that 
the  party  is  a  bankront  at  that  tisM, 
not  being  required  bj  the  Statote; 
though  according  to  tho^  practice. 
Wydown^i  Com,  80 

7.  CpmrnissioB  of  Bankraptej  sealed 
in  (he  might  to  preronl  an  extent  tl 
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QQ2 


(*)  See  the  note,  page  451. 
(t)  See  the  note,  page  450* 
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the  Commission,  and,  when  ordered 
to  make  a  dividend,  not  proving, 
but  making  a  claim  only  to  a  less 
amount  than  he  had  sworn  to  at 
law,  compelled  to  elect.  Ex  parte 
Parquet.  Page  493 

24. .  Creditor,  electing  to  proceed  at 
Law,  may  lay  a  ground  for  staying 
the  certificaite.  405 

25.  Bankrupt,  disputing  the  bankr 
ruptcy,  not  permitted  to  see  the 
proceedings ;  and  his  solicitor  hav- 
ing originally  acted  also  for  the  as- 
signees, a  practice,  that  ought  not 
to  prevail,  the  trial  was  staid ;  the 
assignees  and  the  petitioning  cre- 
ditor under  the  circumstances  joint- 
ly to  indemnify  the  messenger  in 
the  action  against  him;  and  to  be 
at  liberty  to  defend  it,  if  they 
thought  proper;  reserving  the  ques- 
tion upon  the  indemnity  as  between 
themselves.     Ex  parte  Vauyhan, 

513 

26.  Action  lies  for  a  debt,  notwith- 
standing an  act  of  bankruptcy  by 
the  Plaintiflf:  no  Commission  having 
issued.  557 

27.  In  bankruptcy  interest  stops  at 
the  date  of  the  Commission ;  unless 
a  surplus;    in  which  case  creditors, 

.  having  debts,  bearing  interest,  re- 
ceive subsequent  interest.  573 

28.  Exception  to  the  general  rule, 
that  election  to  come  in  uniler  a 
Commission  of  Bankruptcy  or  pro- 
ceed at  Law  could  not  be  compelled 
before  dividend  :  the  creditor  having 
for  the  purpose  of  taking  both  re- 
medies split  an  entire  demand : 
and,  being  the  assignee,  delated  a 
dividend.    Ex  parte  Grosvenor.     587 

Creditor  not  compelled  to  elect 
in  Bankruptcy;  if  the  debts  were  of 
a  diflerent  nature ;  as  a  Note  and  a 
Bond(»).  ,  588 

20.  First  dividend  in  bankruptcy  td  be 
after  the  expiration  of  four  months. 

500 

30.  One  partner  allowed  to  act  for 
another  in  bankruptcy  for  various 
purposes;  aa  to  prove  debts  ;  to  ex. 
ccute  powers  of  attorney  for  votin^ 
in  the  choice  of  assignees,  signing 

(*)  See  note  (41),  page  688. 
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the  certi6cate,  &c.      Ex  parte  MU* 
chelL  PagebSn 

31.  Settlement,  previoas  to  marriage, 
of  money,  the  property  of  the  wife, 
upon  the  event  of  the  hosbaod'i 
bankruptcy,  valid;  and  part  being 
lent  to  the  husband  upon  his  bond 
under  a  power  for  that  purpose, 
was  proved  under  the  CommissioD. 
Ex  parte  Binton,  598 

32.  Where  the  conduct  of  the  peti- 
tioning creditor  under  a  Commisiioa 
of  Bankruptcy,  superseded,  though 
improper,  in  swearing  to  a  bank- 
ruptcy, which  he  cannot  establisb, 
was  not  such  as  to  jastify  mn  assign- 
ment of  the  bond.  Dpoa  which  the 
whole  penalty  must  be  recovered, 
the  Lord  Chancellor  would  have  o^ 
dered  it  to  stand  as  a  secarity  for 
the  costs,  to  be  ascertained  in  aa 
issue:  but  the  creditor  having  be- 
come a  bankrupt,  to  obviate  the  ob- 
jection,   that  the  costs,    so  asctr- 

tained,  "would  be  a  debt  liquidated 
after  the  bankruptcy,  a  specific  soid 
was  named.     Ex  parte  Rimieme.  600 

33.  Commission  of  Bankroptcy  mir 
be  superseded  after  the  certiGcate 
obtained ;  as  where  franduleodj 
taken  out,  at  the  instance  of  the 
bankrupt:  but  where  the  applici- 
tion,  which  might  have  been  made 
earlier  was  delayed  five  years,  and 
was  founded  upon  objections  to  tbe 
trading  and  the  petitioning  creditors 
debt,  wliich  must  have  been  tried  at 
Law,  the  petition  was  dismissed. 
Ex  parte  Moule.  603 

34.  Commission  of  Bankruptcy  can- 
not be  supported  by  trading  during 
infancy.  603 

35.  Trading  in  a  very  small  degree 
will  sustain  a  Commission  of  Bank- 
ruptcy ;  if  sufficient  for  the  in- 
ference of  an  intention  to  deal  ge- 
nerally. 60S 

36.  A  joint  creditor,  being  the  pe- 
titioning creditor  in  a  separate 
Commission,  entitled  to  receive  di- 
vidends, ^c.  with  the  separate  cre- 
ditors ;  not  being  within  the  rule, 
excluding  the  other  joint  creditors. 
Ex  parte  Aekenmiu  604 

See  Devimp  8;    PurdUuer,  6^  7. 
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BANK  STOCK. 

Tenant  for  life  of  Bank  Stock  held  en- 
titled to  a  dividend  "  of  5/.  per  cent. 
"  interest  and  profits  for  the  half 
"  year."    Barclay  v.  Wainewright, 

Page  06 
BARON  AND  FEME. 

1.  Under  a  bequest  of  stock,  in  trast 
to  permit  a  woman  to  receive  the 
dividends  for  life  for  her  sole  and 
separate  use,  &c.  and  to  pay  the 
same  into  her  own  proper  hands, 
and  that  her  receipt  and  receipts 
shoald  from  time  to  time  be  suffi- 
cient discharges,  a  sale  by  her  of 
part  of  the  dividends  established. 
Browne  v.  Like.  302 

2.  Covenant  upon  marriage,  that  the 
heirs,  executors,  &c.  of  the  husband 
shall,  witbiu  six  months  after  his 
death,  pay  to  the  wife,  if  shQ  should 
survive  him,  the  fortune  he  received, 
with  the  addition  of  50/.  per  cent. ; 
and,  in  case  he  should  receive  any 
other  part  of  her  fortune,  to  which 
she  was  entitled  in  reversion  under 
a  Will,  to  pay  that  in  the  same 
manner,  and  with  the  same  profit. 
The  husband  becoming  bankrupt, 
the  wife  has  no  claim  upon  that  re- 
versionary fund,  against  a  purchaser 
under  the  Commission.  Basevi  v. 
Serra.  313 

3.  Ante,  Vol.  X,  84.    XIII,  1. 

After  a  Decree  for  a  settlement 
upon  a  married  woman  and  her  chil- 
dren out  of  her  share,  as  one  of  the 
next  of  kin  of  an  intestate,  the  mo- 
ther dying  before  any  Report,  the 
children  under  a  JBil4,  filed  by  them, 
having  obtained  a  Decree  for  a  set- 
tlement, were  also  held  entilled, 
though  not  in  point  of  form  to  the 
benefit  of  the  original  Decree  upon 
the  Bill  of  their  mother,  to  the  same 
directions,  by  way  of  original  De- 
cree under  their  Bill,  for  taking  the 
necessary  accounts,  &c.  to  ascer- 
tain and  secure  the  fund.  Murray  v. 
Lord  Elibank.  49(1 

4.  Grant  of  an  annuity  by  a  married 
woman  out  of  her  separate  property 
established ;  notwithstanding  notice 
to  the  PlaintifiT  by  the  trustees,  that 
they  would   pay  to  herself  only  on 

.    account  of  complaints  of  her  bus. 


BARON  AND  FEME— •on/mif erf. 

band's  conduct,  in  consequence  of 
her  refusing  to  join  him  in  raising 
money  ;  the  transaction,  though  for 
the  benefit  of  the  husband,  upon  the 
evidence  being  her  deliberate  act, 
aware  of  what  she  was  doing  and  a 
free  agent.  Essex  v.  Atkins.  P.  542 
5.  A  iiiari  ied  woman  may  bind  her  se- 
parate property  without  the  trus- 
tees ;  unless  their  assent  is  rendered 
necessary  by  the  instrament,  giving 
her  that  property.  547 

See    Bankrupt,    31.      Ne    exeat 
Regno.     liepresentative,  2. 

BEQUEST.— See  Cerise.     WUl. 

BIDDINGS  (Opbnino). 
See  Practice^  3,  4. 

BOND.— See  Principal  and  Surety,  6. 

BONUS.—See  Bank  Stock. 


C. 


CERTIFICATE.— See  jBonilrttp*,  24. 

CHARITY. 

1.  Trust  of  a  school  for  the  inhabitanta 
of  a  particular  place,  not  being  a 
free-school,  is  the  subject  of  a  Bill ; 
not  of  an  information  by  the  A ^^or- 
ney-Gcneral ;  as  a  charity.  7 

2.  Under  a'  trust  by  Will  for  charity 
the  disposition  must  be  by  a  schema 
before  the  Master :  but  if  the  object 
is  charity,  and  no  trust  interposed, 
it  is  by  sign  manual.  Paice  ▼.  Tke 
Archbuihop  of  Canterbury.  364 

3.  Devise  of  real  estate;  to  be  sold; 
and  the  produce  with  the  personal 
estate  upon  trust  to  be  laid  out  in 
lands,  or  the  funds,  subject  to  the 
debts  and  legacies,  for  the  mainte- 
nance of  a  charity  iu  Scotland:  void 
as  (p  the  produce  of  the  real  estate ; 
valid  as  to  the  personal  property  by 
the  effect  of  the  option. 

The  debts  and  other  charges  upon 
the.  fund  apportioned  according  to 
T/te  Attorney-General  v.  The  Earl  of 
Winchelsea  ( 3  Bro.  C.  C.  373.)  Cur- 
tis  ▼.  Button.  537 

See  Election  of  Curate  and  Kt- 
car,  1.  Will,  2. 

CHAITELS.— See  Heir^Looms. 


TABLE  OF   CONTENTS. 


CHILD.— See  Mainienance. 

CLIENT.— See  Aitamey. 

COMMITMENT. 

See   CofUempt    Practice,    8.     Re- 
ceiver. 

COMPENSATION.— See  Contract,  8. 

COMPOUNDING  FELONY. 
See  Felony.     Pleading,  1,  2. 

CONDITION. 

1.  Conditional  limitation  over,  if  the 
finft  devisee  should  refuse  or  neglect 
to  comply  with  the  condition :  viz. 
nvithin  six  months  after  the  testa- 
tnx's  death  tO''  release  all  demands 
upon  her  as  execatrix  of  il.  or  other- 
vise,  established  :  the  faihire  arising 
from  the  act  of  the  firitt  devisee,  as 
heir  at  law,  contesting  the  Will ;  and 
the  unison  of  the  character  of  exe- 
cutrix with  that  of  devisee  over  is 
no  objection.    Simpson  v.  Vickers. 

Page  641 

2.  Condition  in  a  Will  not  enforced  by 
enlarging  upon  the  doctrine  of  elec- 
tion a  forfeiture. expressed.  383 

3.  Legacy  to  A.  to  be  paid  to  her  as 
soon  as  she  shall  attain  twenty-one, 
and  in  case  she  shall  live  to  that  age, 
and  not  otherwise,  or  upon  her  mar- 
riage, with  consent  of  the  executors, 
and  not  otherwise :  but  in  case  she 
shall  die,  before  she  shall  have,  at- 
tained twenty-one,  or  be  married 
with  such  consent,  over. 

A  condition  precedent ;  and  by 
her  marriage  under  age  without 
consent,  one  executor  being  dead, 
and  the  other  resident  abroad,  re- 
duced to  the  single  contingency  of 
her  attaining  twenty-one.  Knight 
▼•  Cameron.  389 

CONFIRMATION.— See  Fraud,  1. 

CONSIDERATION. 

Undertaking  by  one  person  to  pay  the 
debt  of  another  does  not  require  a 
consideration,  moving  between  them. 

190 
See   Annuity,    1.      Contract,    1. 
Fraud,  2. 

CONSIGNOR  AND  CONSIGNEE. 
Allowance  in  respect  of  advances  for 
supplies   to  a  West  India  estate  by 


CONSIGNOR  AND  CaNSIONEfii- 

contiMMcd. 
persons,  acting  as  coi^igoeea,  not 
ni|der  a  regular  appoiiitinent,  bit 
with  permission  of  the  owners,  or 
by  one  tenant  in  common ;  if  not 
upon  the  ground  of  lien  by  tha  Co- 
lonial Law  or  usage,  upon  the  ns- 
ture  of  the  subject,  requiring  expen- 
diture ;  as  in  the  case  of  Mines,  Al- 
lum  Works,  &c.  distinguished  fram 
a  mere  landed  estate  in  this  conntrj. 
Scott  V.  NesbUt.  Page  433 

CONTEMPT. 

Contempt  by  breach  of  injunctioo  bj 

persons,  who  were  present  in  Court 

during  the  motion ;    though  absent 

when  the  Order  was   pronoaocfd. 

Hcarn  ▼.  Tennant.  136 

See  Bankrupt,  1,  2.     Practice,  7. 

Receiver. 

CONTRACT. 

1.  Whether  a  legal  contract,  giving 
a  right  of  action,  can  .arise  oat 
of  illegal  transactions,  as  by  pay- 
ments made  on  account  of  an- 
other in  settling  differences  opon 
transactions  within  the  stock-jobbing 
act,   Qu<Bre.    Ex  parte  DatUeli. 

191 

2.  Parol  agreement  not  enforced  upon 
the  ground  of  part^performaace; 
when  the  act  is  equivocal ;  and  essilj 
admits  compensation ;  as,  by  a  t^ 
nant,  re-building  a  partjr-walL 

So,  a  tenant's  possession  and  cvl- 
tivation  of  the  land  would  not  sus- 
tain a  parol  agreement  to  purchase. 

The  act  mttst  be  unequivocal ;  sod 
such  as  of  itself  to  infer  some  agree- 
ment :  the  terms  of  which  may  then 
be  proved  by  parol.  Frame  ▼•  Dev- 
son.  386 

3.  Agreement  for  sale  according  to  the 
valuation  of  two  persons,  one  choseo 
by  each  party,  or  of  an  umpire,  to 
be  appointed  by  those  two  in  case 
of  disagreement. 

Bill  for  a  speciGo  performaDce; 
praying,  that  the  Court  will  appoint 
a  person  to  make  the  Taluatioo,  or 
otherwuie  ascertain  it,  dismissed. 
Mihues  v.  Ocry.  400 
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4.  Agreement  to  sell  at  a  fair  yalnation 
may  be  executed.  Page  407 

4.  The  Court  hai  modtiied  particular, 
aabordiaate,  parts  of  an  agreement: 
but  the  cases  of  that  sort  hare  gone 
too  far;  and  are  not  to  be  extended. 

407 

4.  According  to  the  Roman  and  the 
Engtuh  law^  as  administered  both 
in  Courts  of  Law  and  Equity,  a 
fixed  price  is  an  essential  ingredient 
in  a  contract  of  sale. 

A  contract  therefore  that  do^s  not 
settle  the  price  is  valid  and  complete 
only  when  and  if  the  party,  to  whom 
it  is  referred,  shall  fix  it;  and  is 
otherwise  totally  inoperative.      408 

7*  Objection  to  the  exeeution  of  an 
agreement  for  want  of  interest  can- 
not prevail  in  an  early  stage  of  the 
suit;  as  the  interest  may  be  ac- 
quired* 412 

8.  Compensation  for  deviations  from 
an  agreement,  depending  on  the 
amount  413 

9.  Particular,  describing  a  lease,  as 
subject  to  notice  to  quit,  not  incon- 
sistent with  a  covenant,  that  the  te- 
nant shall  hold  over  for  a  certain 
time  "  after  the  end  of  the  term ;" 
that  being  upon  the  context  dis- 
tinguished from  the  *'  other  sooner 
^*  determination  ;'*  and  time,  gene- 
rally, not  being  of  the  essence  of 
the  contract.     Hall  v.  Smith.       426 

10.  Specific  performance  of  an  agree- 
ment in  writing  for  a  lease  for  sixty 
years  refused  upon  parol  evidence  of 
an  alteration,  stipulated  for  at  the 
same  time;  and  upon  the  faith  of 
which  the  party  executed. 

Distinction  between  the  case  of  a 
Defendant  refusing,  and  a  PlaintiflT 
seeking,  the  execution  of  an  agree- 
ment under  suob  circumstances. — 
Ciarke  v.  Grant.  510 

See  Congideration,  Lesunr  and 
Lessee.  Practice,  !•  Priority. 
Purchaser* 

CONTRIBUTION. 

See  Anmtityt    1.      Principal    and 
Surety,  2. 

CONVERSION  OF  ESTATE. 

See  Estate. 


CO-SURETY. 

See  Principal  and  Sorely,  2. 

CORPORATION- 

1.  Jurisdiction  over  a  corporation,  as 
an  individaal,  to  control  the  corrupt 
execution  of  a  trust.  Pc^«  262 

2.  The  mayor,  or  other  individual 
member  of  a  corporation,  trustee  of 
a  rentrcharge,  out  of  the  estate  of 
such  member  for  a  chantaM6  use, 
must  answer,  not  only  with  the  rest 
under  their  common  seal,  butako 
individually,  a  charge  of  having  de- 
atroyed  or  cancelled  the  deed.     264 

See  Party,  1, 2. 

COSTS. 

See  Attorney  and  SoKeiior,  1,  2,  3. 

Practice,  1'6. 

COVENANT. 
No  action  of  oovenaiiC  bj  a  person, 
for  whose  benefit  a  covenaat  u  en* 
tered  into  with  a  third  person.    187 

CREDITOR  AND  DEBTOR. 
See  Bankrupt. 

CURACY. 

See  Election  of  Curaie  and  Viear,  !• 


D. 
DAMAGES.— See  GoodrwiU,  I,  2.  ' 

* 

DEEDS  (Deposit  of). 
See  Mortgage. 

DEMURRER. 

See  Party,  1.    Pleading,  2. 

DEPOSIT  OF  DEEDS. 

See  Mortgage^ 

DEVISE. 
1.  It  is  not  universally  true,  that  the 
expression  of  a  purpose^  for  which 
even  a  devise  of  land  is  made,  limits 
the  devise  to  the  purpose  expressed : 
where,  for  instance,  thiere  is  a  de* 
vise  of  land  for  payment  of  debts^ 
it  does  not  necessarily  follow,  that 
there  is  a  trust  for  the  heir  after  tho 
debts  paid. 

There  is  no  general  nde:  but 
each  case  depends  upon  the  circum- 
stances. Where  the  purpose  ex- 
pressed is  in  favor  of  the  par|y»  to 
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DEVISE-ocmitmcecl. 

whom  the  beanest  is  made,  the  pre- 
sumption for  limiting  tiie  beqnest  is 
raUier  stronger.  Page  322 

%>  Devise  in  Uiese  terms,  «  I  give  to 
**  A.  my  farm  and  lands  at  R.  to 
''  him,  his  heirs  and  assigns  for  ever 
*'  and  I  ako  give  to  A.  my  farm  and 
«<  manor  of  E.**  An  estate  for  life 
only  in  the  latter.  Paice  v.  The 
Archbiikop  of  Canterbury,  364 

3«  Devbe  of  real  estate  not  revoked 
by  bankmptoy. 

Distinction  in  that  respect  be- 
tween bankruptcy  and  disseisin. 
Ckarman  ▼.  Ckartnan.  680 

See  Candiium,  1.. 

DISSEISIN.— See  Devue,  3. 

DISTRIBUTION  (Statute  of). 

See  EkecMiOTt  7.     Repreteniative. 


£. 


ELECTION. 

See  Bankrupt^  9,  28,  24,  28.  Con- 

ELECTION  OF   CURATE   and  VI- 
CAR. 

(Ante,  Vol.  X,  336.) 

1.  ^archase  of  the  Impropriate  Rec- 
tqry  of  Clerkentcell  for  the  use  of 
the  parishioners  and  inhabitants. 
The  nomination  pf  the  curate  had 
been  by  Decree  declared  to  be  in 
the  parishioners  end  inhabitants 
paying  to  church  and  poor. 

Whether  that  qualiGcation  is  sa- 
tisfied by  assessment  only,  npt  fol- 
lowed by  actual  payment,  or  not, 
an  election  on  that  principle  was 
established,  upon  common  consent 
to  that  among  other  regulations ;  a 
case  of  strong  and  high  probability 
being  reqnirecf  for  an  issue  or  in- 
qniry ;  and  the  Court  declining  to 
give  prospective  directions  as  to  the 
future,  the  Information  and  Bill  was 
dismissed ;  and  with  costs ;  except 
as  to  the  keeping  up  the  number  of 
trustees,  with  reference  to  the  only 
proper  sQbiect  of  the  Information, 
the  stipend  of  the  curate :  all  the 
rest,  as  ta  the  nomination,  dec.  being 


ELECTION  OF  CURATE  akd  Vi» 

CAR — canimmed, 
the  Subject  of  a  privaie  sniL  Ab 
informality  in  the  Bill,  not  station 
the  Plaintiffs  aa  saing  on  behalf  ^ 
aU  the  other  pariahioners,  might 
have  been  cured  by  ameodmeat 
The  Attorney-General  ▼.  NewcomU, 

Pogel 

2.  Trust  of  an  advowson  to  present 
some  fit  person,  such  as  the  ioba- 
bitants  and  parishlonera  or  the  ma- 
jor part  of  the  cbiefest  and  dis- 
creetest  of  them  should  nominate. 

The  right  of  election  in  the  in- 
habitants, paying  the  cborch  tod 
poor  rates,  above  the  age  of  tweotj- 
one. 

A  popular  election  by  a  majority 
of  such  voters,  and  others,  not  so 
qualified,  was  established!.  Feer^ 
V.  Webb.  13 

EQUITABLE  MORTGAGE, 

See  Mortgage. 

ESCAPE.-See  Bankrupt,  1. 

ESTATE  (  Conversion  of  ). 

1.  Stock,  produced  by  a  aide  of  reii 
estate  under  the  Lomdom  Dock  Act 
(  39  &  40  Geo.  Ill,  c.  47  ),  sabject 
to  jointure,  considered  as  real  es- 
tate :  the  original  character  not  hsr- 
ing  been  displaced  by  a  oomplde 
conversion.     Shard  ▼.  Shard.      348 

2.  Option  to  a  tenant  to  purchase. 

The  rents,  until  the  option  msde, 
belong  to  the  heir :  from  that  tioK, 
the  conversion  takes  place;  and  the 
purchase-money  belongs  to  the  per- 
sonal representative.  7Wa/fy  v. 
BedwelL  591 

ESTATE  FOR  UFE. 

See  Lessor  and  Lessee,  3.     Lkn,  1 

mu,  4. 

ESTATE  FOR  LIFE  or  in  FEE. 
See  Devise,  2. 

ESTOPPEL.— See  Fine. 

EVIDENCE. 

See  Contract r  10,     Executor,  4, 5. 

EXCEPTION.-nSee  A^ussetiam,  ± 

EXECUTION.— See  Bankrupt,  10. 

EXECirriON  (Writ  or). 
See  Practice,  8.        . . 
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EXECUTOR. 

!•  Executors  entitled  to  the  reddae, 
undisposed  of:  no  inference  against 
their  legal  right  bj  any  interest 
under  the  Will ;  one  only  having  a 
legacy;  and,  though  called  trustees 
as  to  speciBc  trusts,  imposed  upon 
them,  distinct  from  their  appoint- 
ment, as  executors,  no  clear  inten- 
tion to  make  them  trustees  of  the 
residae;  which  requires  a  strong 
and  violent,  though  not  irresistible 
presumption.     Pratt  v.  Sladden. 

Page  193 

"S.  Executors,  appointed  expressly  in 
trust,  take  the  residue,  undisposed 
of,  not  benetfcially,  but  in  trast  for 
the  next  of  kin.  108 

3«  Testator,  revoking  all  Wills  and 
Codicils,  declared  that  to  be  his 
Codicil ;  by  which  he  directs,  that 
the  whole  of  his  property  "  shall 
*<  pass  by  this  my  Codicil,  accord- 
*'  mg  to  law,''  save  and  except 
some  legacies  mentioned;  and  ap- 
pointed his  brother  sole  executor; 
requesting  him  to  make  such  little 
arrangements  as  he  has  reason  to 
think  the  testator  should  wish. 

The  executor  is  a  trustee  for  the 
next  of  kin  and  widow  according 
to  the  Statute  of  Distribution.  Loi-d 
Cranley  ▼.  Hale.  307 

4.  A  paper,  proved  as  a  Will,  re- 
citing the  marriage  articles  of  the 
testator*s  daoghler  with  A. ;  con- 
firming those  articles;  and  direct- 
ing, that  all  the  testator's  property 
and  effects  shall  bo  vested  in  A. 
preferable  to  an^  executor  or  admi- 
nistrator upon  and  after  the  tes- 
tator's decease  for  all  and  every  the 
purposes  of  his  said  agreement  ex- 
pressed or  intended. 

The.  probate,  obtained  by  2I.,  as 
executor,  conclusive ;  and  he  was 
he)d  not  a  trustee  for  the  next  of 
kin,  upon  parol  evidence  of  (Jecla- 
rations,  subsequent  to  the  Will. 
Walton  V.  Walton.  318 

5.  Parol  evidenp^^  admitted  in  favor 
of  the  legal  title  of  the  executor 
to  the  residue ;   unless  plainly  and 

,.        unequivocally  declared  m.  trustee  : 
so  lor  a  devisee   fqr  a  particular 


EXECnrOR— eox/fiiifeci^ 

purpose    against   an    implied  trust 
for  the  heir.  Page  322 

6.  No  instance  of  an  issue  upon  the 
question  between  executor  and  next 
of  kin  as  to  the  residue.  323 

7.  The  provision  in .  the  Statute  of 
Distributions  for  bringing  advances 
by  way  of  settlement  into  hotchpot, 
applies  only  to  actual  intestacy ; 
not,  where  there  is  an  executor; 
and  consequently  a  complete  Will; 
though  the  executor  may  be  do* 
dared  a  trustee.  324 

8.  Pledge  by  executors  of  bonds  to 
the  testator  sustained  upon  advances 
of  money  from  time  to  time  for  se- 
veral years ;  the  Rill  being  filed, 
not  by  specific  legatees,  but  by  co- 
executors,  who  had  not  preTiouslj 
acted.    M*Leod  ▼•  Dmmmmd.    dM 

9.  Distinction  between  specific  and 
general  pecuniary  legatee,  claiming 
against  a  pledge  of  the  assets  .by 
the  executor.  354 

10.  Distinction  between  specifio  and 
residuary  or  general  legatees,  olaini- 
ing  against  the  disposition  of  the 
assets  by  the  executor* 

Relief  in  the  lattor  case  upon 
circumstances,  implying  fraud,  in 
the  legal  sense :  viz.  an  assignment, 
taken  very  soon  after  the  tostator's 
death,  from  the  executor,  for  an 
antecedent  debt  from  him  on  his 
representation,  that  the  whole  was 
leit  to  him.  361 

11.  A  payment  for  mourning  rings, 
though  not  directed  by  the  Wjll, 
allowed,  under  the' discretion  given 
to  the  executors.  Paice  v*  The 
Archbishop  of  Canterhwry.  304 

12.  Bequest  to  executors  ip  trusU  but 
the  trust  not  declared/ or  failing,  is 
a  trust  for  the  next  of  kin.  370 

See  Estate  iConvertion  of\  2. 

EXECUTORY  TRUST. 
See  Heir  Looms, 

EXONERATION. 
Though  upon  the  porchaso  of  an 
Equity  of  Redemption  the  incum- 
brance is  not,  as  between  the  repre- 
sentatives of  the  purchaser,  his  per- 
sonal debt,  even  by  his  corenant  to 
pay,  which  is  considered  as  only  for 
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EXONERATION— mUfMeci 

indeitiDity  of  the  Tendor*  it  is;  if, 
bejond  that,  he  enters  iQto  a  new 
eentract  with  the  mortgagee ;  as  for 
different  times  and  modes  of  pay- 
ment, &c.  The  Earl  of  Oxford  v. 
Lady  Rodney.  Page  417 


F. 


FELONY  (COMPODNDINO). 

A  conspiracy  to  prevent  a  prosecntion 
for  felony  is  an  offence*  85 

See  Pleading,  1,  2. 

FINE. 
Effect  of  a  fine  operating  as  an  estop- 
pel, to  pass  any  future  interest.  240 

FOKFEirnRE.— See  CondUian,  2. 

FRAUD. 

1.  I>eeds  set  aside,  as  absolnte  se- 
cnrities  and  conveyances,  and  or- 
dered to  stand  as  security  only  for 
what  should  appear  due  upon  a 
general,  account,  after  a  consider- 
able lapse  of  time,  seventeen  years ; 
upon  the  nature  of  the  deeds  them- 
selves, the  circumstances,  under 
which,  and  the  confidential  relation 
of  the  person  by  whom,  they  were 
obtained;  and  no  confirmation;  tbe 
other  parties  being  throughout  under 
the  same  influence,  controul  and  ig- 
norance of  their  rights.  Purcell  v. 
M'Namara.  91 

9»  Conveyance,  by  lease  and  release 
and  fine  set  aside  upon  great  in- 
adequacy of  consideration,  com- 
bined with  misrepresentation  and 
aurprise  upon  parties  in  extreme 
•  distress,  ignorant  of  their  interests, 
and  not  properly  protected  ;  though 
the  transaction  took  place  twelve 
years  before  the  Bill ;  and  a  former 
Bill  having  been  dismissed,  the 
Plaintiff*  not  appearing;  that  ob- 
jection not  being  made  either  by 
plea  or  answer. 

As  to  the  effect  of  inadequacy 
al<^e,  Qiuere. 

The  account  limited  to  the  time 
of  the  Bill  filed.    Pickett  v.  Loggon. 

215 


3.  Voluntary  settlement  by  a 
upon  a  clergyman  and  bis  familj 
set  aside ;  as  obtained  by  undue 
influence  and  abused  confidence  io 
the  Defendant,  as  an  agent  akider- 
taking  the  management  of  her  affun ; 
upon  the  principles  of  public  poUcj 
and  utility,  applicable  to  the  re- 
lation of  guardian  and  ward,  &c 
Hnguenin  v.  BoieUy.  Page  273 

4.  Interests  obtained  through  thefrsod 
of  another  person  cannot  be  raaio- 
tained.  289 

5.  Relief  against  a  fraud  by  preveot- 
ing  a  recovery;  afibcting  the  iate- 
rests  of  third  persons,  not  parties  ia 
the  fraud.  290 

FREE  SCHOOL.-See  CSIortly,  1. 


G. 

GENERAL  ORDERS. 
Seepage*  184,  278. 

GIFT. 
No  discretion  upon  honourable  or 
delicate  feelings  to  relieve  against  s 
voluntary  gift,  even  atrtpping  the 
donor  entirely  of  his  property;  if 
no  undue  influence.  290 

GOOD  WILL. 

1 .  Undertaking,  upon  sale  of  the  good- 
will of  a  trade,  not  to  carry  on  tbe 
same  business,  and  to  use  the  best 
endeavours  to  assist  the  porchaser, 

The  remedy  for  a  breach  is  as 
action,  or  issue,  Q^antum  dawud/h 
catus:  and  an  Injunction,  agaiast 
proceeding  under  a  judgment  for 
the  consideration,  apon  aflBdsfhi 
before  answer  was  refused.  Skaekk 
V.  Baker,  488 

2.  Distinction  between  penalty  snd 
liquidated  damages  under  a  oofe- 
nant  upon  sale  of  goud-will.       M 


H. 


HEIR, 

3ee  Eitaie  (  C(mver$ion  of),  i,  £l^ 
eaioff  ^ 
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HEIBr  LOOMS. 

Testator  directed,  that  all  his  plate, 
furnitare,  ^c.  at  his  mansioo- 
house  should  remain  there  as  heir- 
looms; and  devised  the  same  to 
trustees  upon  trust  to  permit  the 
same  to  go  together  with  the  man- 
sion-honse  to  such  persons  as  should 
from  time  to  time  be  entitled  to  it 
for  so  long  time  as  the  Rules  of  Law 
of  Law  and  Equity  would  permit ; 
and  devised  his  real  estates  to  trus- 
tees to  the  use  of  several  persons 
and  their  first  and  other  sons,  &c. 
successively,  in  strict  settlement 

The  absolute  interest  in  the  per- 
sonal chattels  vested  in  the  first 
tenant  in  tail ;  and  upon  his  death 
under  age  passed  to  his  represen- 
tative. 

Whether  there  is  any  distinc- 
tion in  the  execution  of  an  execu- 
tory trust  by  Will,  and  a  covenant 
by  marriage  articles,  for  such  a 
limitation  of  personal  chattels, 
Quare.     Carr  v.  Lord  ErrolL 

Page  478 

HUSBAND. 

Sec    Baron    and  Feme, 
liegno,  1. 


I. 


ILLEGAL  CONTRACT. 
Sec  Contract^  1. 

IMPERTINENCE.— See  iliwircr,  1. 

INADEQUATE  CONSIDERATION. 
See  Annuity,  1.     Fraud,  2. 

INFANT. 

See   Bankrupt,    34.      Maintenance. 
Ward  of  Court. 

INFLUENCE.— See  Fraud. 

INJUNCTION. 

1.  Injunction  against  proceeding  with 
alterations  in  a  house  under  an  agree- 
ment for  a  lease ;  upon  circum- 
stances, that  would  probably  pre- 
vent a  specific  performance;  viz. 
surprise,  the  cflect  of  fraudulent 
misrepresentation  and  concealment, 
and  the  particular  nsiture    of  the 


Ne  exeat 


INJUNCTION-Hxmlmiied. 

alterations,  for  the  conversion  of  a 
private  house  to  the  purpose  of  a 
coachmaker's  business ;  whollj 
changing  the  nature  of  the  subject. 
Bonmett  v.  Sadler.  Pape  526 

2.  Exceptions  filed,  which  may  be 
nunc  pro  tunc  of  course  upon  ap* 
plication  within  two  months  after 
Answer,  and  afterwards  upon  spe- 
cial cause,  will  sustain  an  Injunc- 
tion. 630 
See  Contempt.     Good- Witt,  1. 

INSOLVENCY  (  Act  of).     . 
See  Annuity,  5. 

INTEREST.— See  Bankrupt,  37. 


J. 


JOINT  CREDITOR.— See  Banhrupt. 

JURISDICTION. 

No  relief  in  Equity  upon  the  omisiion 
of  a  defence  at  Law.  '  31 

See  Annuity,  1.     ArUiratiim,  I,  3. 
Contract,  3. 


L. 

LACHES. 

See  Bankrupt,  33.    FroMd,  I,  3. 

LANDLORD.— See  Xcssor. 

LEG  AC  Y.— See  Executor,  7,  8. 

LENGTH  OF  TIME. 

See  Bankrupt,  33.     Fraud,  1, 3. 

LESSOR  AND  LESSEE. 

1.  Covenant  for  perpetual  renewal. 
Specific  performance  refused  under 
circumstances:  laches,  and  altera- 
tion of  the  property,  so  that  it  could 
not  be  enjoyed  according  to  th^ 
stipulations.  City  of  London  y.  Mit" 
ford.  41 

2.  Paper,  entitled  **  Memorandum  of 
''  an  agreement,"  between  A.  and  B, 
and  signed  by  them;  expressing, 
that  in  consideration  of  40L,  Am 
•'  doth  agree  to  let,"  and  B.  '*  doth 
**  agree  to  take  a  messuage,"  ^c.  at 
402.  per  annum  rent;    ''and  it  is 
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LESSOR  iiND  LESS£E-*-eoA<tfitce(l. 
**  fiirther  agreed,"  that  A.  **  shall 
^'  not  raise  the  rent  nor  turn  oat '' 
B.  so  long  as  the  rent  is  duly  paid 
qoarterly,  and  he  does  not  sell  any 
article  inmrious  to  A,  in  his  business. 
Though  the  terms  do  not  exclude 
the  construction  of  actual  demise, 
jet,  the  import  of  the  whole  looking 
to  some  future  instrument,  and  a 
more  permanent  interest  than  from 
year  to  year,  a  demurrer  to  a  Bill 
for  specific  performance  against  A,, 
who  had  succeeded  in  an  ejectment, 
wA  over-ruled.  The  Injunction 
against  the  ejectment  continued. 
Broume  v.  Warner.      Page  156,  409 

3.  Lease  for  life  must  be  by  deed.  158 

4.  Proviso  in  a  lease  for  re-entry 
upon  assignment  by  the  lessee,  his 
executors,  adniinistrators,  or  assigns, 
without    licence    ceases    by  assign- 

.  ment  with  licence,  though  to  a  par- 
ticular individual.  Brummell  v. 
Maa}herson.  173 

5.  Bill  to  enforce  a  claim  of  perpetual 
nsnewal  upon  usage,  sanctioned  by 
Decrees,  and  expenditure,  dis- 
missed; as  not  supported  by  the 
custom  of  the  country,  or  contract; 
not  within  the  powers  of  the  lessor, 
a  charitable  foundation;  nor  ac- 
cording to  the  true  construction  of 
the  Decrees.    Watson  v.  The  Master, 

'  Sfc.  of  Hemncorth  Hospital.  324 

6.  Restraint  of  leasing  applicable  to  a 
covenant  for  renewal  as  >vell  as  a 
lease  originally  exceeding  the  limits. 

333 

7i.  Agreement  to  let  not  held  a  lease ; 

if  a    future    executory  act  was   in 

view.  413 

See  Injunction,  1  • 

LICENCE  TO  ASSIGN. 
See  XcMor  and  Lessee,  4. 

LIEN. 

1.  Lien  after  possession  determined ; 
as  after  the  death  of  tenant  for  life 
of  a  West  India  estate  for  supplies, 
provided  by  him.  442 

3.  Lien  upon  a  West  India  estate  for 
supplies  furnished  by  tenant  for  life, 
tenant  in  common,  &c.  444 

See  Attorney  and  Solicitor,  3. 

LIFE  ESTATE.— See  WiU,  4. 


LIMITATION,  CONDITIONAL 
See  CandUiiom,  1. 

LIMITATION  OF  ACCOUNT. 
See  Fraud,  2. 

LIQUIDATED  DAMAGES. 
See  Good-  Will,  2. 

LORDS.-^See  Appeals. 

LUNACy. 

No  Order  upon  Petition  in  lAinacj  for 
payment  of  the  luuatic^s  debts  oat 
of  funds,  not  within  the  reach  of 
his  creditors,  except  for  his  acconH 
m6dation,  and  it  clearly  appears, 
that  he  will  have  a  safficient  main- 
tenance. Ex  parte  Hastings.  PageldH 


M. 

MAINTENANCE. 

1.  Maintenance  allowed,  against  a  di- 
rection  for  accumulation,  only  where 
it  is  for  the  benefit  of  the  infants: 
the  chance  by  surviving  being  equal; 
and  no  other  interest,  to  take  effect 
upon  any  contingency,  will  be  de- 
feated.    Errat  t.  Barlow.  2US 

2.  Maintenance  allowed  for  the  time 
past.     Mainly  ▼.  Turton.  499 

3.  Under  particular  circomstances,  a 
power  to  the  trustees  to  apply  di- 
vidends for  maintenance^  with  the 
approbation  of  the  parents,  or  the 
survivor,  and  by  the  death  of  the 
trustees,  or  their  not  acting,  their 
discretion  not  having  been  eier- 
cised,  an  inquiry  was  directed,  whe- 
ther it  would  have  been  reasonable 
and  proper  in  the  trustees  to  applj 
any  and  what  part  of  the  dividends; 
having  regard  to  the  situation,  cir- 
cumstances and  ability,  of  the  /a- 
ther,  and  the  fortunes  of  the  chil- 
dren.    Maberly  v.  Turtam.  499 

4.  Interest  not  given  opon  arrears  of 
maintenance  any  more  than  opon 
arrears  of  a  joiutare.  MelHsk  r. 
MeUUh.  516 

MARRIAGE.— See  Bartm  smd  Fime. 

MORTGAGE. 

Equitable    mortgage     by  dcipoflt  of 
deeds.    Ex  parie  Mwmifinrt      606 
See  £Eoiieraltdii»    Prmciice,  1. 
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MOURNING  RING. 

See  Executor,  10. 

MULTIFARIOUSNESS. 

See  Pleading,  4. 

N. 

NE  EXEAT  REGNO. 

The  Writ  of  Ne  exeat  Regno  is  in  the 
Datare  of  eqaitable  bail :  therefore, 
in  the  case  of  alimony  marked  only 
for  the  arrears  actually  due;  and 
not  carried  farther  by  analogy  to  the 
case  of  a  Judge,  holding  to  bail  for 
uncertain  damages  upon  a  personal 
tort.    HaffeyY.Haffey.       Page  201 

NEXT  OF  KIN.— See  Executor. 

NON  COMPOS.— See  Practice,  6. 

NOTICE. 

Notice  to  a  purchaser,  that  there  is  a 
lease,  is  notice  of  its  contents.  Hall 
V.  Smith.  426 

O. 

OPENING  BIDDINGS. 

See  Practice,  3,  4. 

ORDERS.— See  General  Orders. 


P. 

PARENT  AND  CHILD. 
See  Maintenance. 

PAROL  EVIDENCE. 

See  Contract,  10.     Executor,  4,  5. 

PARTNER.— See  Bankrupt,  30. 

PARTY. 

1.  Bill  against  a  corporation,  trnst- 
tees  for  a  Charity,  for  a  discovery, 
and  injunction  against  a  resolution, 
depriving  the  Plaintiff  of  his  office 
of  school-master;  charged  to  have 
been  procured  by  five  of  the  mem- 
bers, including  the  bailiff*,  from  im- 
proper motives,  with  reference  to  a 
parliamentary  election. 

Demurrer  by  those  five;  on  the 
ground,  that  no  title  was  shewn  to 
discovery  against    them,    and,  ore 


PARTY— conlfinieit 

tenu9,  that  the  charge  would  be  the 
subject  of  a  criminal  prosecution, 
over-ruled.  Dummer  v.  The  Corpo- 
ration of  Chippenham.  P^gt  245 
2.  General  rule,  that  a  mere  witness 
is  not  to  be  made  a  party.  Excep- 
tions in  the  cases  of  arbitrators  and 
attorneys;  and  corporations;  whose 
officers  and  servants  are  made  par- 
ties. 263 

PATENT. 

1.  Injunction  upon  possession  under  a 
patent ;  until  the  right  can  be  tried ; 
though  subject  to  considerable  doubt: 
the  patent  being  for  improvements 
upon  a  machine,  the  subject  of  a 
former  patent,  expired ;  and  the  spe- 
cification describing  the  original  ma- 
chine, with  the  improvements,  as 
one  entire  machine,  the  subject  of 
the  latter  patent ;  not  distinguishing 
the  improvements.  Harmer  ▼•  Plane, 

130 

2.  Patent  for  improvements  valid :  but 
not  to  restrain  the  use  of  the  original 
machine.  '13d 

PECUNIARY  LEGATEE. 
See  Executor,  7,  8,  9* 

PENALTY. 

See   Good  Witt,    2.      Pleading,    3. 
Principal  and  Suretg,  6. 

PERPETUAL  RENEWAL. 
See  Lessor  and  Lessee,  1,  6* 

PLEADING. 

1.  Transfer  of  stock  under  an  agree- 
ment to  satisfy  the  deficiency  in  the 
accounts  of  a  banker*s  clerk,  though 
he  is  not  a  party,  amounts  to  a  com- 
position of  felony,  to  prevent  a  pro- 
secution. Defendant  therefore  may 
protect  himself  by  plea  from  dis- 
covering, not  only  the  broad  leading 

.  fact,  but  any  fact,  the  answer  to 
which  may  form  a  step  in  the  prose- 
cution.   Claridge  v.  Hoare.  59 

2.  Whether  a  Bill,  stating  a  payment 
to  protect  an  individual  from  pro- 
secution for  felony,  desiring  the  as- 
sistance of  the  Court,  is  not  open  to 
demurrer  on  that  ground,  Qsuere. 
Cliaridge  r.  Hoare.  69 
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PLEADINO-^emllMieiL 

S.  Pleftt  that  the  diseorery  wOl  subject 
tho  Defendant  to  penalties^  does  not 
roqaire  the  support  of  an  answer; 
as  a  plea  of  purchase  for  ralaable 
consideration  without  notice  does,  as 
to  facta,  from  which  notice  is  infer- 
red.    Cktridgt  y*  Hoare.      Page  50 

4.  An  allegation,  merely  surplusage, 
does  not  support  an  objection  to  a 
plea,  as  multifarious.  Claridge  v. 
Haare.  59 

4k  To  a  Bill,  stating  Defendant's  mar- 
riage with  a  particular  woman,  plea, 
that  she  is  his  sister,  protects  him 
from  discovery  of  any  nict,  forming 
m  link  in  the  chain.  05 

t,  Bffeet  of  setting  forth  the  contents 
of  an  nistrument,  referred  to  for  the 
truth  of  the  statement :  making  the 
instrument  part  of  the  answer.    214 

7*  An  answer,  merely  evasive,  to  be 

considered  as  no  answer,  and  taken 

off  the  file.    Smith  v.  Serk.         415 

See  Antwer.    Election  of  Curate 

and  Fieor,  1. 

1K)B.TI0NS. 

Trust  Term,  by  marriage  settlement, 
without  impeachment  of  waste,  im- 
mediately  expectant  upon  the  fa- 
ther's death,  subject  to  a  jointure  to 
the  mother,  by  sale  or  mortgage, 
rents  and  profits,  or  by  any  other 
ways  and  means,  to  raise  portions 
for  younger  children,  at  twenty-one 
if  after  the  death  of  both  parents, 
and  by  such  ways  and  means  as 
the  trustees  think  fit  to  raise  in- 
terest for  maintenance,  until  the 
portions  shall  respectively  become 
payable;  if  the  remainder-man 
should  pay  the  portions  and  the 
interest,  or  if  there  should  be  no 
younger  child,  the  term  or  so  much 
aa  should  remain  unsold,  to  attend 
the  inheritance;  which  was  limited 
in  the  usual  way. 

Interest  due  from  the  death  of 
the  father,  in  the  minority  of  all  the 
children;  and  the  wife  surviving. 
JUfddtm  V.  Ljfddan.  558 

PRACTICE. 

!•  Defeodant  to  a  Bill  lor  aa  account 

Mimot   iqpon   motion    iaynediately 

after  answer  have  a  referaioe  lo  the 

Master,  by  aaalogy  to  the  case  of  a 


PRACTICE— eonl&Mict 

mortgage,  by  Statute  7  Geo.  IL  c  29, 
and  the  case  of  specific  performance, 
according  to  the  practice  settled; 
though  the  reason  of  it  is  question- 
able. Eldridge  v.  Porter,    Page  139 

2.  Objection  to  a  motion,  upon  the 
right  to  costs  of  previous  notieet 
abandoned,  cannot  be  made  until 
the  fourth.    Andtrwon  v.  Paimer^*), 

151 

3.  General  rule  not  lo  open  bidding 
after  confirmation  of  the  Report, 
upon  negligence,  surprise,  the  cir- 
cumstances of  the  estate,  drc. ;  with- 
out something  unconscieDtioos  on 
the  part  o}"  the  purchaser.  White  r. 
Wihon.  151 

4.  No  rule,  fiiLiug  the  advance  oi 
opening  biddings  at  10/.  per  cttd. 
More,  or  less,  will  be  re«}Ufred  ac- 
cording to  circumstances,  ffiliier. 
Wiltmi.  151 

5.  Answer  of  a  mer6  trustee,  without 
interest,  in  a  state  of  incapacitj,  not 
to  be  taken  without  oath  and  sig- 
nature. 

The  proper  course  is  to  have  a 
guardian  appointed.  WUmm  v.  Grerr. 

m 

0.  Motion  for  payment  of  money  into 
Court,  not  admitted  lo  be  due  etea 
upon  examination  of  the  Defendtnt, 
but  appearing  due  by  his  Schedole, 
according  to  the  PlaintiflT'a  calcolt- 
tion,  refused. 

For  such  a  porpoae  the  resoh  of 
the  Schedule,  ascertaining  the  sooi 
due,  must  clearly  appear,  verified 
by  affidavit     QiuarreU  v.   Beehfori. 

177 

7.  Serjeant  at  Arms  not  granted  under 
a  four-day  Order  to '  bring  in  booki, 
Ac,  before  the  Master,  until  msds 
absolute  by  a  subsequent  Order  apoa 
the  Master*s  Certificate,  of  the  ssbm 
date.     Carleton  t.  Santk.  180 

8.  Writ  of  execution  only  m  the  esse 
^  of  a  party.     A  straojpr  most  be 

served,  first,  with  an  Order  to  paj 
the  money  by  a  given  day,  and  ia 
case  of  deftiult,  with  asollier  Order 
to  pay  on  another  day,  or  stasd 
comittitted.   Amm.  Mf 


(*> 
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9.  Order  to  amend  upon  Petition  at 
the  Rolls,  after  notice  of  motion  to 
dismiss  for  want  of  prosecution  for 
Uie  Seal,  the  day^  on  which  the  Or- 
der was  obtained,  and  the  motion 
could  not  be  made,  regular.  IVhite 
T.  HalL  Page  208 

10.  Motion  for  production  of  deeds 
and  papers,  referred  to  as  in  Defen- 
dant's possession,  but  not  described 
bjr  the  Answer  or  Schedule,  and 
without  an  ofifer  to  produce  them, 
as  the  Court  shall  direct,  refused. 
Atkyns  V.  Wright.  211 

11.  Qualified  submission  to  produce 
a  deed,  if  the  Court  shall  require  it, 
does  not  fix  the  Defendant ;  and  de- 
prive him  6f  the  discretion  of  the 
Court  as  to  the  propriety  of  the  pro- 
duction. 213 

12.  Order  to  dismiss  the  Bill  for  want 
of  prosecution,  cannot  be  had,  if  a 
proceeding  has  been  taken  before 
the  motion:  but  if  the  Order  has 
been  obtained  irregularly  by  misre- 
presentation of  the  Plaintifif,  he  shall 
pay  the  costs  of  discharging  it.  Anon, 

492 

13.  Upon  farther  directions,  under  the 
usual  Decree  for  an  account  against 
an  admhiistratrix,  an  inquiry  as  to 
balances  in  her  hands  from  time  to 
time,  with  a  computation  of  interest 
thereon,  prayed  by  Petition,  upon 
afiidavits  of  her  conduct  before  the 
Msister,  by  attempting  to  support  her 
discharge  by  forgery,  &c.  was  grant- 
ed.    Pamell  v.  Price.  602 

14.  A  purchaser  nay  be  committed 
for  disobeying  an  Order  to  pay  in 
his  money.     Lamdown  v.  Eiderion. 

612 

15.  Order  to  stay  proceedings  until 
security  given  for  costs,  upon  affida- 
vit, that  the  Plaintrff  since  the  an- 
swer had  abandoned  tbis  country, 
and  resides  in  the  Jtle  of  Man, 
Weeks  V.  Cole.  618 

16.  General  mie,  that  an  appeal  does 
not  stay  proceedings  without  a  spe- 
cial ground. 

The  Decree,  being  for  the  specific 
performance  of  a  contract  for  pur- 
chase, according  to  the  answer,  the 
•sfcation  oaly  was  laapendcd :  the 


Master  to  proceed  to  settle  tl^e  con-* 
veyance,  &c.    Gwynn  v.  Lethbridge. 

Page  Mb 

See  Injunction^  2.    Pleading,  1. 
Wardjff  Court. 

PRINCIPAL  AND  AGENT. 
Ante,  Vol.  IV,  411. 

1.  Interest  and  cosit  decreed  against 
a  steward,  upon  frattd,  wilful  con- 
cealment, ^c. :  and  in  such  cases, 
generally,  there  is  no  limitatioo  of 
time.    Earl  of'HardmUheVkVenum^ 

604 

2.  There  may  be  cases,  in  which  inte- 
rest would  not  be  decrmHl  against  a 
steward,  holding  money  in  his  bands; 
where  that  practice  elm  be  ttid  to 
hare  the  sanction  of  the  principaL 

509 

3.  No  difference  between  the  implied 
contract  of  trustees,  assignees,  and 
executors,  and  of  areceifcr  oragent; 
bound  to  account  fafthfolly,  at  least 
when  called  upon,  and  not  to  sun- 
press,  conceal,  or  oTcr-charge:  liafaie 
therefore  to  interest;  aaareceifer. 

610 

PRINCIPAL  AND  SDRETir. 

1.  No  difference  in  the  relation  of 
sureties,  that  one  is  so  by  a  separate 
instrument.  31 

2.  No  contribution  in  fsTor  of  one 
surety  against  another :  bia  engage- 
ment, according  to  the  bond,  and 
parol  evidence,  which  was  held  ad- 
missible, being,  not  as  co-snrety, 
but,  without  the  privity  of  the  other, 
as  a  distinct  collateral  security^  li- 
mited to  default  of  payment  by  the 
principal  and  the  other  sarety.  Cray^ 
thome  ▼.  Swinbwme.  109 

3.  Right  to  contributioB,  as  between 
co-sureties;  whether  by  the  same 
or  several  instruments,  whether  pri- 
vity, or  not,  and  whaterer  their  num- 
ber :  dependii^  rather  npcm  a  prin- 
ciple of  canity  than  contract^  except 
as  upon  tue  implied  knowledge  of 
that  principle. 

Modem  jarisdiction  of  the  Coarta 
of  Law  attended  with  difficolty, 
where  the  sureties  are  nnmerona; 
especially  since  the  decisioB,  that 
separate  actions    may  be   brongbl 
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PRINCIPAL   AND    SURiETY— cimfi- 

against  different  sureties,'  for  their 
respective  proportions.        Page  164 

4.  Right  of  contribution  among  co- 
sureties limited  by  the  extent  of 
their  respectire  contracts ;  as,  where 
they  are  for  different  sums.  165 

'    6.  Efidence  admitted  to  shew,  who  is 
principal,  and  who  surety.  170 

0.  Annuity  bond,  forfeited,  when  the 
grantor  was  discharged  under  an  In- 
solvent Act;  which  provided,  that 
futura  estate  should  not  be  dis- 
charged: the  penalty,  being  less 
than  the  subsequent  arrears,  was 
allowed  as  the  debt,  and  not  only  in 
favor  of  the  purchaser  of  an  annuity, 
but  also  of  a  co-obligor,  as  surety ; 
having  compounded  with  the  pur- 
chaser, and  obtained  possession  of 
the  securities,  by  repaying  the  mo- 
ney advanced  with  the  arrears;  then 
due;  being  at  that  time  less  than 
the  penalty.  Butcher  v.  ChurchUL 

567 

PRIORITY. 

Equitable  agreement  by  articles  for 
security  upon  a  share  of  a  ship,  then 
building;  with  a  covenant  for  a  fu- 
ture bill  of  sale,  and,  if  the  ship 
should  be  sold  in  the  interval,  for 
payment  out  of  the  purchase-money, 
postponed  to  a  subsequent  bill  of 
sale,  with  possession  taken,  as  far 
as  it  could  be,  subject  to  the 
builder's  possession  and  lieu.  Daniel 
Y.  RwselL  393 

PRIVILEGE. 

A  Solicitor,  arrested  upon  his  return 
direct  from  attending  his  client's  bu- 
siness in  Lincoln^  Inn  Hall  to  bis 
own  house,  without  delay  or  devia- 
tion, discharged  upon  examination 
vivd  voce  of  him  and  the  officer, 
taken,  and  the  oath  administered, 
personally  by  the  Lord  Chancellor^ 
sitting  in  bankruptcy ;  the  Register 
therefore  not  present.  Gascoyne's 
Case.  183 

See  Bankrvpt,  I. 

PROBATR—See  Executor,  4. 

PRODUCTION  OF  DEEDS,  Ac. 

See  Practice,  10,  11. 


PURCHASE  F6R  VALUABLE  CON^ 
SIDERATION  WITHOUT  NO- 
TICE.— See  Pleading,  3. 

PURCHASER. 

1.  Under  a  bill  to  have  a  contract  de- 
livered up,  on  the  ground  of  the 
defective  title  of  the  I>efendant,  the 
vendor,  and  for  compensation  for 
the  injury  to  the  Plain  tiff,  by  the 
failure  of  the  contract,  the  Decree 
was  made  for  delivering  np  the  con- 
tract, without  prejudice  to  an  ac- 
tion ;  instead  of  an  inquiry  before  the 
Master.  Owillim  v.  Sione.  Page  128 

2.  Effect  of  an  indefinite  representa- 
tion by  a  vendor,  as  that  a  leasehold 
estate  was  nearly  equal  to  freehold, 
being  renewable  upon  a  small  6oe; 
putting  the  purchaser  upon  inquiry; 
though,  connected  with  certain  cir- 
cumstances, such  representation 
may  be  fraudulent;  and  form  a 
ground  for  rescinding  the  contract 
Fenton  v.  Browne.  144 

3.  Vendor,  resisting  an  application  by 
the  purchaser  for  payment  iato 
Court  of  the  deposit  in  the  hands 
of  the  vendor's  agent,  charged  with 
a  loss  by  the  agent's  failure.  Fent<m 
V.  Browne.  144 

4.  Specific  performance  prayed  both 
by  original  and  cross-bill,  after  con- 
siderable delay  upon  the  title:  the 
rents  to  be  received,  and  interest 
paid,  from  the  time  stipulated.  Fn- 
tan  V.  Browne.  144 

5.  Purchaser  cannot  insist  upon  being 
discharged  upon  a  report  of  defec- 
tive title;  if  capable  of  being  made 
good  within  a  reasonable  time;  as 
to  which  the  vendor  will  be  pot 
under  terms.    Coffin  t.  Cooper.    205 

6.  The  Court  refused  to  discharge  the 
Solicitor  in  the  cause  from  a  pvr- 
chase  before  the  Master,  with  a  riev 
of  preventing  a  sale  at  an  under- 
value. Neltharpe  v.  Pennyman.    617 

7.  An  act  of  bankruptcy  a  suflicieot 
objection  to  title ;  without  shewing 
a  debt,  upon  which  a  commission 
could  issue.  Lowes  v.  Lush.  647 

8.  An  act  of  bankruptcy,  and  a  docket 
struck,  though  no  commission  issued, 
a  sufficient  objection  to  a  bill  for 
specific  performance  of  a  previots 
contract  for  the  sale  of  an  estate  ts 


TABLE  OF  CONTBNTS. 


riJRCRASERr-eontinued. 

the  Plaintiff;  in  a  case  eyen,  where 
part  of  the  money  had  been  paid ; 
and  sab-contracts  for  sale  of  part 
entered  into  by  the  Plaintiff;  and 
the  Defendants  had  agreed  to  con- 
vey accordingly.  Franklin  r.  Lord 
Brownlofo,  Page  550 

See  Practice,  14.  Priority. 


U. 


REAL  ESTATE.— See  Estate. 

BECEIVER, 

Receiver,  not  paying  in  a  balance 
under  an  Order,  may  be  proceeded 
against  personally  by  commitment. 

A  previous  Order,  in  the  alterna- 
tive, that  by  a  certain  day  he  shall 
pay  or  stand  committed,  is  neces- 
sary; though  he  was  under  an 
Order  for  payment  by  a  certain  day 
upon  his  appearance  by  Counsel, 
praying  time.    Davies  v.  Cracraft. 

143 
See  Principal  and  Agent,  3. 

RENEWAL. 

See  Leuor  and  Lessee,  1,  5. 


RESULTING  TRUST. 

See  Executor, 

REVOCATION.— See  Devise,  3. 
RING.— See  Eiecutor,  .10. 


S. 


SCHOOL.— See  Charity. 

SECURITY  FOR  COSTS. 
See  Practice,  15. 

SEPARATE  CREDITOR. 

See  Bankrupt. 

SERJEANT  AT  AHMS. 
See  Practice,  7. 

SERVICE. 

See  Practice,  Q.    Ward  of  Court. 

SOLICITOR.— See  Attorney. 

SPECIFIC  LEGATEE. 
See  Executor,  7,  8,  9. 

SPECIFIC  PERFORMANCE. 

See  Contract.    Purchaser,  4. 

STATUTE  OF  DISTRIBUTION. 
See  Executor,  1.    Representaii^e. 

STEWARD.— See  Principal  mnd  Agent. 

STOCK.— See  Bank  Stock. 

STOCK  JOBBING.— See  Coniraist,  1. 


REPRESENTATIVES.  ,  ^..^^t^v 

1.  Residuary  clause,  "  to  be    divided  P^^***^-  ,         «  .     .     i     ..^ 

"  amongst  my  next  of  kin  as  if  I  See  Annuity,    1.       Prtnctpal  and 


**  had  died  intestate :"  a  bequest  to 

the  next  of  kin ;  as  they  would  take 

under  an  intestacy ;  and  the  widow 

is  not  one  of  the  "  next  of  kin"  in 

the  ordinary  sense ;  or  in  the  sense, 

in  which  the  testator  used  the  words. 

Garrick  v.  Lord  Camden.  372 

2.  Primd  facie  beqaest  by  a  husband 

to  his  next  of  kin  does  not  include 

his  wife :  nor  does  a  similar  bequest 

by  a  wife  under  a  power  include 

her  husband.  382 

See  Estate    {Conversion  of),  2. 

Executor. 

REPUGNANCY. 

Terms,  repuenant  to  the  interest,  to 
be  rejected.  413 

RESIDUARY  LEGATEE. 
See  Executor,  1,  8,  9. 

RESIDUE. 

See  Executor^  \,  2,  5,  G. 

Vol.  XIV. 


Surety. 

SURPLUSAGE.— See  Pleading,  4; 

» 

T. 
TAXATION. 

See  Attorney  and  Solicitor,  1,  8. 

TENANT.— See  Lessor. 

TENANT  FOR  LIFE.— See  Lien,  2. 

TENANT  IN  COMMON. 

See  Consignor  and  Consignee.  Lien,  1. 

TENANT-RIGHT. 

See  Lessor  and  Lessee,  5. 

TIME.— See  Contract,  9.    Fraud,  1. 

TITLE.— See  Purchaser. 

TRUST. 

Bequest  to  A.  for  such  purposes  as  he 
shall  think  fit  is  for  hii  own  benefit. 

Pag^  370 
See  Charity,  2.    Executor.    * 

TRUSTEE.^See  Practice,  $$ 
RR 
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UNDUE  INFLUENCE.— See  JVaiut 

V. 

VENDOR-— See  Pm-choMer. 

VESTING. 

1l«  Trost  of  real  and  personal  estate  by 
Will»  to  *  apply  rents  and  dividends 
for  maintenance  of  all  and  erery  the 
children  of  the  testator's  daoghters 
(except  the  eldest  .son )  share  and 
share  alike,  until  the  yooogest  of 
bis  said  gran^-children  should  at- 
tain twenty-one;  and  in  case  of  the 
deith  of  any  of  his  said  grand-chil- 
dren,  before  the  yoongest  shall  be 
twenty«one,  having  a  child  or  chil- 
dren, snch  child,  &c.  to  receive  the 
parent's  share ;  and  when  the  yoong- 
est of  hia  said  grand-children  living 
ahall  have  attained  twenty-one,  one 
eqoal  share  of  the  capital,  real  and 
personal,  to  the  nse  of  soch  of 
nis  said  grand-children  as  shall  be 
.  then  living,  and  tbe  children  of  his 
said  grand-children  in  case  of  the 
death  of  any,  leaving  such  issue ;  to 
Iiave  the  share  the  parent  would 
have  been  entitled  to,  if  living  at 
the  time  of  distribution ;  and  to  the 
heirs,  executors,  &c.  of  soch  his 
aaid  grand-children  and  great  grand- 
children. 

The  division  is  to  be  among  all 
the  grand-children  living,  wben  tbe 
Youngest  attains  twenty-one,  includ- 
ing those  born  since  tbe  testator*8 
death,  and  tbe  children  of  those 
deceased ;  but  the  representatives 
of  grand-children  dead,  not  leaving 
children,  are  not  entitled.  Hughes 
T.  Hvyhes.  Page  256 

2.  Bequest  to  the  child  or  children 
of  tbe  testator's  two  daughters  in 
terms,  creating  a  tenancy  in  com- 
mon :  viz.  equally  to  be  divided,  <fcc.; 
to  be  paid  at  twenty-one,  or  mar- 
riage of  daughters ;  with  survivor- 
ship upon  tbe  death  of  any,  before 
his  or  their  shares  become  payable : 
the  accrued  share  to  be  equfilly  di- 
vided, and  to  be  payable,  Sec,  as  the 
original  shares:  the  issue  of  any 
dyinff  in  the  life-time  of  the  two 
daughters  to  stand  in  the  place  of 
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the  parent;  and  a  Kmifalion  ewr, 
in  case  his  daughters  die  witel 
issue ;  or,  haring  Imd  iaaae,  si^  ii- 
sne  should  die  in  the  life-tinae  of  kii 
daughters. 

The  event  of  the  death  of  a  cUU 
above  twenty-one  not  being  withii 
the  survivorship  expressed,  hit  ii- 
terest  vested  in  his  representatiff; 
subject  to  the  ultimate  contingot 
limitation.  Bayard  t.  Smiik^Page^ 
3.  Legacy  to  the  children  of  J.  ft 
be  equally  divided  among  tiiea 
and  if  either  of  them  die  beioR 
twenty-one  their  share  to  go  Id 
the  survivors :  a  vested  interest  it 
the  children  living  at  the  testator^! 
death,  subject  to  be  devested  ia  tki 
event  pointed  out:  after-bora  cliil- 
dren  therefore  excluded.  JhtidM 
V.  Daiias.  578 

VICAR; 

See  Eleetum  of  (Jmraim  amd  Tktr,  1 


VOLUNTARY  GIFT. 


W. 


Gift. 


WARD  OF  COURT. 

Injunction  upon  affidavit  of  an  ii- 
tended  marriage  with  a  male  mhA, 
aged  18,  restraining  commaoicaiki 
with  him  until  farther  order;  ni 
that  service  of  the  order  at  tbe 
house,  which  appeared  to  be  the  bst 
place  of  abode,  though  appireotlj 
shut  up,  should  be  good  senict. 
Pearce  v.  CruichJiekL  206 

WEST  INDIES. 

See  Onuignor  and  Camtignee^  Ue^A' 

WIDOW.— See  Repre$entativt. 

WIFE. 

See  Baron    and    Fime.     A>    aif^ 
Regno.    liepr€$eniaiivep  2. 

WILL. 

1.  Bequest  of  the  dividends  of  itoek 
in  trust  for  the  teatator'a  nephew, 
son  of  hia  younger  brother  B,  fcr 
life ;  unless  under  the  Will  he  sboaU 
become  entitled  to  the  teatator^t  f**^ 
estate  in  iisiertoa,  devised  toB.9ti 
his  first  and  other  sons  in  strict  ai^ 
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WILL — continued. 

tlement,  in  remainder  after  similar 
estates  to  the  testator's  next  brother 
A,  and  his  issue  male ;  an{)  in  that 
event,  and  so  from  time  to  time 
afterwards,  or,  if  any  fatare  pos- 
sessor should  bar  the  intaii  by  reco- 
very or  other  means,  as  to  the  ca- 
Eital,  for  such  person  as  shall  be 
eir  apparent  or  expectant  next  to 
the  person  then  in  possession ;  or, 
if  be  should  have  joined  in  barring 
the  intaii,  for  the  person  next  in 
succession  to  him. 

After  the  death  of  A .  the  title  of 
his  eldest  son  to  the  estate  being  in 
consequence  of  the  American  Revo- 
lution confiscated  in  1779,  upon  the 
death  of  the  son  of  B.  the  second 
sou  of  A,t  his  eldest  son  having  no 
issue,  was  held  entitled  to  the  divi- 
dends of  the  stock,  while  his  elder 
brother  should  have  no  issue  male. 
Penn  v.  Barclay.  Page  1*22 

2.  Construction  of  a  Will,  with  this  re- 
siduary clause  ;  ''  all  the  remainders 
•*  of  my  different  bequests,"  to  trus- 
tees for  charitable  purposes ;  "  and 
"  any  thing  not  specified  I  commit 
**  to  the  discretion  of  my  executors  ;'* 
as  passing  the  general  residue  by  the 
former  words  to  the  charity,  not  by 
the  latter  to  the  executors ;  who 
would  not  under  those  words  have 
been  trustees  for  the  next  of  kin : 
the  devise  for  the  charity  void  as  to 
real  estate,  or  personal,  connected 
with  land,  as  leaseholds  and  mort- 
gages, by  stat.  0  Geo.  II,  c.  36. 

The  charges  upon  the  fund  ap- 
portioned accordingly.  Paice  v.  The 
Archbishop  of  Canterbury.  364 


3.  Legacy  to  A.  but  if  the  executon, 
after  named,  shall  think  it  more  for 
his  advantage  to  have  it  placed  out, 
and  to  pay  him  the  interest,  for  life, 
as  they  in  their  discretion  shall  think 
fit,  empowering  them  accordingly; 
and  directing,  that  after  his  deoeaie 
the  said  sum  should  be  divided 
among  his  children,  and,  for  default 
of  children,  over. 

One  of  the  executors  being  dead, 
and  the  others  having  renounced, 
the  legacy  was  held  to  be  absolute 
in  the  legatee ;  who  had  taken  the 
benefit  of  an  Insolvent  Act.  Keates 
V.  Burton.  Pf^ge  434 

4.  Testator  appointed  his  daughter  in 
law  bis  sole  executrix  to  have  and 
enjoy  all  his  real  and  personal  estate, 
all  the  goods,  cattle,  chattels,  (enu- 
merating several  other  articles  of 
personal  property  )  during  her  life ; 
but  not  to  diminish  nor  commit  waste 
on  the  lands  \  and  his  nighest  heir 
at  law  to  enjoy  the  same  after  her 
death. 

An  estate  for  life  only  in  the 
whole,  both  real  and  personal  es- 
tate ;  with  remainder  to  the  heir  at 
law.    Gwynne  v.  Muddock.  488 

See  Condition,  1.  Devue.  Ere* 
cutor.  Repre$entatit>et.  Tr^gtf 
Vesting. 

WRIT  OF  EXECUTION. 
See  Bankrupt t  16. 

WRIT  OP  NE  EXEAT  REGNO, 
See  xVe  exeat  Regno. 


END   OF  THE    FOURTEENTH   VOLUME. 


LONDON : 

PRINTED    RV  8.  RROOXB,  PATBR-ROITBR  ROW. 


I" 


■^^^^^ 


